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In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  City  and  County  of  San 
Francisco. 

No.  300833 

A.  L.  FARR,  R.  P.  SINCLAIR, 

Plaintiffs, 
vs. 

MACCO  CONSTRUCTION  COMPANY,  a  cor- 
poration, BEN  F.  WELLS,  JOHN  DOE, 
RICHARD  ROE,  BLACK  AND  WHITE 
COMPANY, 

Defendants. 

COMPLAINT  FOR  DAMAGES 

(Breach  of  Contract) 

Now  come  the  j^laintiffs  above  named  and  for 
cause  of  action  against  defendants,  and  each  of 
them,  allege  the  following  facts: 

I. 

That  defendants  John  Doe,  Richard  Roe  and 
Black  and  White  Company  are  sued  herein  mider 
fictitious  names  as  their  true  names  are  presently 
unknown  to  plaintiffs  who  pray  leave  of  Court  to 
insert  the  same  herein  upon  ascertainment,  to- 
gether  with   proper   charging  allegations. 

IL 

That  defendant  Macco  Construction  Company,  at 
all  times  herein  mentioned,  was  and  now  is  a  cor- 
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poration  organized  [1*]  and  existing  pursuant  to 
the  laws  of  the  State  of  California. 

III. 

That  on  or  about  the  3rd  day  of  December,  1940, 
defendants  and  plaintiffs  entered  into  an  oral 
agreement  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  wherein  and  whereby 
plaintiffs  agreed  to  furnish  four  (4)  automobile 
trucks  and  the  personal  services  of  plaintiffs  in 
the  operation  of  the  same,  and  defendants  agreed 
to  hire  the  exclusive  personal  services  of  said  plain- 
tiffs and  said  truck  equipment  for  the  entire  dura- 
tion of  that  certain  grading  and  excavating  project 
of  defendants  situated  in  the  said  City  and  County 
of  San  Francisco;  that  relying  upon  said  oral 
agreement  and  pursuant  thereto,  plaintiffs  did  pur- 
chase said  number  of  automobile  trucks  and  de- 
fendants did  hire  the  personal  services  of  plaintiffs 
and  the  use  of  said  equipment  for  a  period  com- 
mencing on  the  3rd  day  of  December,  1940. 

IV. 

That  on  or  about  the  18th  day  of  January,  1941, 
the  defendants,  without  cause,  discharged  the  plain- 
tiffs and  refused  to  allow  said  plaintiffs  with  said 
equipment  to  continue  performance  on  said  project 
as  aforesaid  agreed;  that  plaintiffs  have  per- 
formed all  covenants,  promises  and  conditions  on 
their  part  to  be  performed  under  said  oral  agree- 


*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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ment;  that  plaintiffs  at  all  times  herein  mentioned 
were  willing  and  able  to  continue  performance  of 
all  the  promises,  conditions  and  covenants  on  their 
part  to  be  performed  under  said  oral  agreement. 

V. 

That  under  and  pursuant  to  said  oral  agreement 
the  defendants  agreed  to  pay  unto  plaintiffs  as  and 
for  compensation  for  said  services  and  the  use  of 
said  equipment,  the  sum  of  $2.70  per  hour  per 
truck  and  in  addition  thereto  the  sum  of  $1.30 
on  account  of  the  payment  of  the  salary  of  the 
driver  of  each  [2]  truck;  that  the  period  con- 
tracted for  as  aforesaid  was  and  is  approximately 
four  months;  that  the  difference  between  the  cost 
of  operation  of  said  trucks  and  the  contract  price 
was  approximately  in  the  sum  of  Sixteen  hundred 
($1,600)  Dollars  per  month;  that  by  reason  of  the 
said  breach  of  contract  by  defendants  these  plain- 
tiffs have  been  damaged  in  the  total  sum  of  Six 
Thousand   Four   Hundred    ($6,400.00)    Dollars. 

VI. 

That  plaintiffs  relying  upon  said  oral  agreement, 
and  with  the  knowledge  of  defendants,  did  expend 
the  sum  of  Three  Hundred  ($300.00)  Dollars  for 
licenses,  permits  and  miscellaneous  expenditures  all 
in  advance,  to  enable  plaintiffs  to  furnish  their 
services  and  equipment  to  defendants  for  the  period 
contracted  for  as  aforesaid. 

Wherefore,  plaintiffs  pray  judgment  against  de- 
fendants and  each  of  them  for  damages  in  the  total 
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sum  of  Six  Thousand  Seven  Hundred  ($6,700.00) 
Dollars  in  accordance  with  the  foregoing  allega- 
tions, for  their  costs  of  suit  incurred  herein,  and 
for  such  other,  further  and  different  relief  as  to 
the  Court  may  seem  just  in  the  premises. 

PHILLIP  BARNETT 

Attorney   for    Plaintiff.    [3] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

A.  L.  Farr,  being  duly  sworn,  deposes  and  says: 

That  he  is  one  of  the  plaintiffs  in  the  above  en- 
titled action;  that  he  has  read  the  foregoing  com- 
plaint for  damages  and  knows  the  contents  thereof; 
that  the  same  is  true  of  his  own  knowledge,  except 
as  to  those  matters  therein  stated  on  information 
or  belief;  and  as  to  those  matters  that  he  believes 
it  to  be  true;  that  he  makes  this  verification  on 
behalf  of  R.  P.  SiU'Clair  and  himself. 

A.  L.  FARR 

Subscribed  and  sw^orn  to  before  me  this  28th  day 
of  February,  1941. 

[Seal]  VIOLET  NEUENBURG 

Notary  Public,  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:  Filed  Mar.  3,  1941  (Superior 
Court).  [4] 


G  Macco  Construction  Co. 

[Title  of  Superior  Court  and  Cause.] 

PETITION  FOR  REMOVAL  TO 
FEDERAL  COURT 

To  the  Honorable  the  Superior  Court  of  the  State 
of  California  in  and  for  the  City  and  County 
of  San  Francisco: 
The  petition  of  Macco  Construction  Company,  a 

corporation,   one  of  the   defendants  above  named, 

respectively  shows  as  follows: 

I. 

That  said  petitioning  defendant  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  and  having  its  prin- 
cipal place  of  business  in  the  City  of  Carson  City, 
County  of  Ormsbv,  State  of  Nevada,  and  that  said 
petitioning  defendant  was  at  the  time  of  the  com- 
mencement of  this  action,  and  ever  since  has  been 
and  still  is,  a  resident  of  and  citizen  of  said  State 
of  Nevada. 

XL 

That  said  cause  is  a  civil  action,  to-wit:  an  ac- 
tion for  damages  for  an  alleged  breach  of  con- 
tract of  employment  and  for  use  [5]  of  equipment 
in  connection  with  a  certain  grading  and  excavat- 
ing project  of  said  petitioning  defendant  situated 
in  the  said  City  and  County  of  San  Francisco, 
known  and  referred  to  as  the  Bethlehem  Steel  Cor- 
poration contract,  and  that  at  all  times  mentioned 
in  plaintiffs'  complaint  herein  said  petitioning  de- 


vs.  A.  L.  Farr,  et  al.  7 

fendaiit  was  the  sole  and  only  person,  firm  or  cor- 
poration in  charge  of  the  work  being  done  under 
and  pursuant  to  said  Bethlehem  Steel  Corporation 
contract,  said  petitioning  defendant  being  the  con- 
tractor, and  the  only  ^contractor,  with  respect  to 
said  Bethlehem  Steel  Corporation  contract. 

III. 

That  the  controversy  involved  in  this  action  is 
solely  between  citizens  of  the  United  States  resid- 
ing in  and  citizens  of  different  states  of  the  United 
States,  to-wit:  between  plaintiffs  A.  L.  Farr  and 
R.  P.  Sinclair,  who,  said  petitioner  is  informed 
and  believes  and  therefore  alleges,  are  citizens  of 
the  State  of  California,  and  the  petitioning  defend- 
ant, w^hich  is  a  citizen  of  the  State  of  Nevada. 

IV. 

That  the  matter  in  dispute  in  this  action  exceeds 
in  value  the  sum  of  Three  Thousand  Dollars 
($3,000.00),  exclusive  of  'Costs,  as  appears  from  the 
allegations  in  the  first  amended  complaint  filed  in 
said  action,  which  allegations  are  incorporated 
herein  by  reference  with  the  same  force  and  effect 
as  if  fully  realleged  and  restated  herein  for  the 
purpose  of  showing  the  amount  of  the  matter  in 
dispute  herein. 

V. 

That  your  petitioning  defendant  desires  to  re- 
move said  action  before  the  trial  thereof  into  the 
next    District     Court    of    the    United    States    of 
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America,   to  be  held  in  the  Northern  District   of 
California,   Southern  Division. 

VI. 

That  said  petitioning  defendant  herewith  pre- 
sents a  good  [6]  and  sufficient  bond,  as  provided 
by  the  statutes  in  such  cases,  that  said  petitioning 
defendant  will  enter  into  such  District  Court  of  the 
United  States  within  thirty  (30)  days  from  the 
filing  of  this  petition  a  certified  copy  of  the  record 
in  this  suit,  and  conditioned  for  the  pajTnent  of 
all  costs  which  may  be  awarded  in  this  action  by 
the  said  court,  if  the  said  District  Court  holds  that 
said  action  was  wrongfully  or  improperly  removed 
thereto. 

VII. 

That  this  petitioning  defendant  has  not  to  date 
been  served  v/ith  summons  or  complaint  in  this  ac- 
tion and  that,  therefore,  its  time  to  appear  herein 
and  plead  to  said  complaint  has  not  expired  as  of 
the  date  of  the  filing  of  this  petition,  and  that  no 
other  pleading  to  said  complaint  has  heretofore 
been  filed  herein  by  your  petitioner. 

VIII. 
That  in  said  complaint  it  is  alleged  that  on  or 
about  the  3rd  day  of  December,  1940,  defendants 
(including  Macco  Construction  Company,  a  cor- 
poration, your  petitioner  herein,  Ben  P.  Wells, 
John  Doe,  Eichard  Roe  and  Black  &  White  Com- 
pany)   and  plaintiffs  entered  into  an  oral   agree- 
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ment  in  the  City  and  County  of  San  Francisco, 
State  of  California,  wherein  and  whereby  plain- 
tiffs agreed  to  furnish  four  (4)  automobile  trucks 
and  the  personal  services  of  plaintiffs  in  the  opera- 
tion of  the  same,  and  defendants  agreed  to  hire 
the  exclusive  personal  services  of  said  palintiffs 
and  said  truck  equipment  for  the  entire  duration 
of  that  certain  grading  and  excavating  project  of 
defendants  situated  in  the  said  City  and  County 
of  San  Francisco;  that  said  petitioning  defendant 
is  informed  and  believes  and  upon  such  informa- 
tion and  belief  alleges  that,  in  referring  to  ^"^that 
certain  grading  and  excavating  project  of  defend- 
ants situated  in  the  said  City  and  County  of  San 
Francisco",  said  complaint  refers  to  said  Bethle- 
hem Steel  Corporation  contract;  that  said  petition- 
ing defendant  is  informed  and  believes  and  upon 
such  [7]  information  and  belief  alleges  that  it  is 
not  true  that  the  defendants  mentioned  in  said 
complaint,  or  any  of  them  other  than  said  Macco 
Construction  Company,  a  corporation,  the  peti- 
tioner herein,  entered  into  any  agreement  whereby 
said  plaintiffs,  or  either  of  them,  or  any  of  their 
equipment,  were  or  was  employed  to  do  any  work 
whatsoever  for  any  of  said  defendants  other  than 
said  petitioning  defendant;  and  that  it  is  not  true 
that  said  defendant  Ben  F.  Wells  at  any  time  men- 
tioned in  said  complaint  was  personally  engaged 
in  any  construction  work  or  had  any  interest  in  the 
work  so  being  carried  on  by  said  petitioning  de- 
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fendant  or  in  the  employment  or  in  any  contract, 
if  any  such  there  was,  between  said  plaintiffs  and 
said  petitioning  defendant,  save  and  except  that 
said  defendant  Ben  P.  Wells  was  at  all  times  men- 
tioned in  said  complaint  an  employee  of  said  peti- 
tioning defendant  and  with  respect  to  said  plain- 
tiffs acted  solely  in  the  course  and  scope  of  said 
employment;  that  attached  hereto,  marked  Exhibit 
^'A"  and  incorporated  herein  by  reference  as  fully 
as  if  herein  set  forth  at  length,  is  an  affidavit  of 
said  Ben  F.  Wells. 

IX. 

That  said  petitioner  is  informed  and  believes 
and  on  such  information  and  belief  alleges  that 
each  and  every  defendant  named  in  said  complaint 
other  than  vour  petitioner  is  not  a  necessarv  or  a 
proper  party  to  this  action  and  has  no  interest  in 
the  subject  matter  of  this  action,  and  has  been 
fraudulently  joined  as  a  defendant  in  this  action 
for  the  purpose  of  attempting  to  prevent  a  removal 
of  this  action  to  said  United  States  District  Court. 

Wherefore,  said  petitioning  defendant  prays  that 
said  Superior  Court  proceed  no  further  herein  ex- 
cept to  make  an  order  of  removal  of  said  cause 
as  required  by  law  from  said  Superior  Court  to 
said  United  States  District  Court,  and  to  accept 
and  approve  the  said  statutory  bond  in  connection 
therewith  which  is  herewith  present-  [8]  ed  to  said 
Superior  Court,  and  to  direct  a  transcript  of  the 
record  herein  to  be  made  and  certified  by  the  Clerk 
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of  said   Superior  Court  as  provided  by  law,  and 
your  petitioner  will  ever  pray. 

MACCO   CONSTRUCTION 
COMPANY, 
By    E.  J.  DAVIS 

SCHELL  &  DELAMER, 
By   W.  O.  SCHELL 

Attorneys  for  Petitioning 
Defendant.   [9] 
State  of  California, 
County  of  Los  Angeles — ss. 

E.  J.  Davis,  being  by  me  first  duly  sworn,  de- 
poses and  says:  that  he  is  an  officer,  to-wit:  Vice- 
President  of  Macco  Constructmg  Company,  a  cor- 
poration, the  petitioning  defendant  in  the  above 
entitled  matter,  and  that  affiant  makes  this  verifica- 
tion for  and  on  behalf  of  said  corporation;  that  he 
has  read  the  foregoing  Petition  for  Removal  to 
Federal  Court  and  knows  the  contents  thereof;  and 
that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  which  are  therein  stated  upon  in- 
formation or  belief,  and  as  to  those  matters  that  he 
believes  the  same  to  be  true. 

E.  J.  DAVIS 

Subscribed  and  sworn  to  before  me  this  12th 
day  of  May,  1941. 

[Seal]  MILDRED  HUFPINE 

Notary   Public   in   and   for   the   said   County   and 
State. 

[Endorsed]:  Filed  May  15,  1941  (Superior 
Court).  [10] 
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[Title  of  Superior  Court  and  Cause.] 

EXHIBIT  A 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

AFFIDAVIT    OF    BEN    F.    WELLS    IN    SUP- 
PORT OF  PETITION  FOR  REMOVAL 

Ben  F.  Wells,  being  first  duly  sworn,  deposes 
and  says: 

That  lie  is  one  of  the  defendants  in  the  above 
entitled  action,  and  was  served  with  a  copy  of  the 
summons  and  complaint  therein  on  or  about  the 
18th  day  of  March,  1941;  that  he  has  caused  his 
answer  to  be  served  and  filed  herein. 

That  at  all  times  mentioned  in  the  complaint 
herein  affiant  has  been  an  employee  of  the  defend- 
ant Macco  Construction  Company,  a  corporation, 
and  was  employed  as  the  superintendent  of  that 
project  in  the  City  and  County  of  San  Francisco, 
State  of  California,  kno\\^i  as  the  Bethlehem  Steel 
Corporation  contract;  that  affiant  did  not  at  any 
time  mentioned  in  said  complaint  employ  the  plain- 
tiffs above  named,  or  either  of  them,  or  any  of 
their  equipment,  to  do  any  work  whatsoever  for 
affiant,  and  affiant  denies  that  he  was  at  such  [11] 
time  personally  engaged  in  any  construction  work 
whatsoever.  Furthermore,  affiant  alleges  that  he 
did  not  have  any  interest  whatsoever  in  the  grad- 
ing and  excavating  project  referred  to  in  said  -com- 
plaint, which  project,  affiant  is  informed  and  be- 
lieves and  uj)on  such  information  and  belief  al- 
leges, is  the  same  one  which  is  hereinabove  referred 
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to  as  the  Bethlehem  Steel  Corporation  contract,  and 
affiant  had  no  interest  in  the  work  being  carried 
on  in  connection  with  said  project  or  in  the  em- 
ployment of  or  in  any  contract  between  said  plain- 
tiffs and  said  defendant  Ma<3co  Construction  Com- 
pany, save  and  except  in  so  far  as  affiant  was  such 
employee  of  said  defendant  Macco  Construction 
Company,  and  affiant  denies  that  he  is  indebted  to 
said  plaintiffs,  or  either  of  them,  in  the  sum  of 
$6,700.00,  or  in  any  other  sum,  or  at  all. 

That  at  the  time  your  affiant  discussed  the  mat- 
ter of  renting  trucks  from  the  plaintiffs,  your  af- 
fiant informed  the  plaintiffs  that  he  was  the 
Superintendent  for  Macco  Construction  Company, 
and  that  Macco  Construction  Company  was  the  con- 
tractor on  the  work. 

BEN  F.  WELLS 

Subscribed  and  sworn  to  before  me  this  13  day 
of  May,  1941. 

[Seal]  RUTH  NATUSCH 

Notary  Public  in  and  for  the  County  of  San  Fran- 
cisco, State  of  California. 

[Endorsed]:  Filed  May  15,  1941  (Superior 
Court).  [12] 


[Title  of  Superior  Court  and  Cause.] 

BOND  ON  REMOVAL 

Know  All  Men  By  These  Presents,  That  Macco 
Construction  Company,  a  corporation,  as  Prin- 
cipal, and  the  Fidelity  and  Deposit  Company  of 
Maryland,    a    corporation    organized   and   existing 
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under  and  by  virtue  of  the  laws  of  the  State  of 
Maryland,  and  authorized  to  transact  business  un- 
der  the  laws  of  the  State  of  California,  as  Surety, 
are  held  and  firmly  bound  unto  A.  L.  Farr  and 
E.  P.  Sinclair,  Plaintiffs  in  the  above  entitled  ac- 
tion, their  successors  or  assigns,  in  the  sum  of  Five 
hundred  and  no/100  ($500.00)  Dollars,  lawful 
money  of  the  United  States  of  America,  for  the 
payment  of  which  well  and  truly  to  be  made,  we 
bind  ourselves,  our  successors  and  assigns,  as  the 
case  may  be,  jointly  and  severally,  firmly  by  these 
presents. 

The  Condition  of  the  Above  Obligation  Is  Such, 
that 

Whereas,  Macco  Construction  Company,  a  cor- 
poration, one  of  the  Defendants  in  the  above  en- 
titled action,  has  applied,  or  is  about  to  apply,  by 
petition  to  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  City  and  County  of  San 
Fran<^isco,  for  the  removal  of  a  certain  cause 
therein  pending  wherein  A.  L.  Farr  and  R.  P. 
Sinclair  are  the  Plaintiffs,  and  the  Macco  Con- 
struction Company,  a  corporation,  Ben  F.  Wells, 
John  Doe,  Richard  Roe,  and  Black  and  White 
Company,  are  the  Defendants,  to  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  Southern  Division,  for  further  i3roceed- 
ings  on  the  ground  in  said  petition  set  forth,  and 
that  all  further  proceedings  in  said  action  be 
staved. 

Now,  Therefore,  if  the  above  named  Macco  Con- 
struction Company,  a  [13]  corporation.  Defendant, 
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shall  within  thirty  (30)  days  from  and  after  the 
date  of  the  filing  of  said  petition  enter  in  said  Dis- 
trict Court  of  the  United  States  for  the  Northern 
District  of  California,  Southern  Division,  a  duly 
certified  copy  of  the  record  in  the  above  entitled 
action,  and  shall  pay,  or  cause  to  be  paid,  all  costs 
that  may  be  awarded  therein  by  the  said  District 
Court  of  the  United  States,  if  such  Court  shall  hold 
that  such  suit  was  wrongfully  and  improperly  re- 
moved thereto,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

Dated  this  12th  day  of  May,  1941. 

MACCO  CONSTRUCTION 
COMPANY 
By    E.  J.  DAVIS 

Vice  President 
FIDELITY  AND  DEPOSIT 
COMPANY  OP  MARYLAND 
By   W.  M.  WALKER 

Attornev  in  Fa-ct 
Attest : 

THERESA  FITZGIBBONS 
Agent 
State  of  California, 
County  of  Los  Angeles — ss. 

On  this  12th  day  of  May,  A.D.,  1941,  before  me, 
Mildred  Huffine,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  E.  J.  Davis, 
known  to  me  to  be  the  Vice  President  of  the  Macco 
Construction  Company,  the  Corporation  that  ex- 
ecuted the  within  Instrument,  known  to  me  to  be 
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the  persons  who  executed  the  within  Instrument,  on 
behalf  of  the  Corporation  herein  named,  and 
acknowledged  to  me  that  such  Corporation  ex- 
ecuted the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  mv  official  seal  the  dav  and  year 
in  this  certificate  first  above  written. 

[Seal]  MILDRED  HUFFINE 

Notary  Public  in  and  for  said  County  and  State. 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  12th  day  of  May,  1941,  before  me,  S.  M. 
Smith,  a  Notary  Publi-c,  in  and  for  the  said  County 
of  Los  Angeles,  State  of  California,  residing  there- 
in, duly  commissioned  and  sworn,  peronally  ap- 
peared W.  M.  Walker,  known  to  me  to  be  the  At- 
torney-in-Fact, and  Theresa  Fitzgibbons,  known  to 
me  to  be  the  Agent  of  the  Fidelity  and  Deposit 
Company  of  Maryland,  the  Corporation  that  ex- 
ecuted the  within  instrument,  and  acknowledged 
to  me  that  they  subscribed  the  name  of  the  Fidelity 
and  Deposit  Company  of  Maryland  thereto  and 
their  own  names  as  Attorney-in-Fact  and  Agent, 
respectively. 

S.  M.  SMITH 
Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  Feb.  18,  1942. 

[Endorsed]:  Filed  May  15,  1941  (Superior 
Court).  [14] 
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[Title  of  Superior  Court  and  Cause.] 

NOTICE    OF    FILING   PETITION   FOR   AND 
OF  MOTION  FOR  ORDER  OF  REMOVAL 

To  the  Plaintiffs  Above  Named  and  to  Phillip  Bar- 
nett,  Esq.,  their  attorney: 
You  and  Each  of  You  Will  Please  Take  Notice 
that  Macco  Construction  Company,  a  corporation, 
one  of  the  defendants  in  the  above  entitled  action, 
will  forthwith  after  the  time  of  service  of  this  no- 
tice, move  the  above  entitled  Court  in  the  Depart- 
ment of  the  Presiding  Judge  thereof,  located  in 
the  City  and  County  of  San  Francisco,  State  of 
California,  for  an  order  of  said  Court  removing 
said  action  to  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California, 
Southern  Division,  in  accordance  with  the  petition 
and  bond  therefor,  which  is  herewith  served  upon 
you  and  which  will  herewith  be  tiled  in  said  court 
by  said  defendant. 

Dated   rt   Lo^^   Angeles,   California,   this   13   day 
of  May,  1941. 

SCHELL  &  DELAMER 
By  W.  O.  SCHELL 

Attorneys  for  said  Defendant 

[Endorsed]:     Filed    May    15,    1941     (Superior 
Court).  [15] 
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[Title  of  Superior  Court  and  Cause.] 
ORDER  FOR  REMOVAL 

The  petition  and  bond  for  removal  of  the  de- 
fendant, Macco  Construction  Company,  a  corpora- 
tion, being  duly  presented  to  this  court,  and  it  ap- 
pearing to  the  court  that  said  petition  for  removal 
of  said  action  to  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  Southern  Division,  has  been  duly  tiled 
and  is  in  due  form  of  law,  and  that  said  bond  has 
been  duly  filed  with  good  and  sufficient  sureties,  as 
provided  by  law,  and  it  appearing  to  the  court  that 
this  is  a  proper  cause  for  removal  to  said  District 
Court,  said  petition  and  bond  are  hereby  accepted 
and  approved,  and 

It  Is  Hereby  Ordered  and  Adjudged  that  this 
cause  be  and  it  is  hereby  removed  to  said  United 
States  District  Court  for  the  Northern  District  of 
California,  Southern  Division,  and  that  the  Clerk 
is  hereby  directed  to  make  up  and  certify  the  rec- 
ord in  said  cause  for  transmission  to  said  District 
Court  forthwith. 

Dated:   May  15th,  1941. 

FRANK  T.  DEASY 
Judge. 
Receipt  of  copy  admitted  this  15th  day  of  May, 
1941. 

PHILLIP  BARNETT 
Attorney  for  Plaintitf. 

[Endorsed]:  Filed  May  15,  1941  (Superior 
Court).  [16] 
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In  the  United  States  District  Court  in  and  for  the 
Northern  District  of  California,  Southern  Divi- 
sion. 

No.  21896  S 

A.  L.  FARE,  R.  P.  SINCLAIR, 

Plaintiffs, 
'     vs. 

MACCO  CONSTRUCTION  COMPANY,  a  corpo- 
ration, BEN  F.  WELLS,  JOHN  DOE,  RICH- 
ARD ROE,  BLACK  AND  WHITE  COM- 
PANY, 

Defendants. 

NOTICE   OF   FILING  RECORD 

To  the  Plaintiffs  Above  Named  and  to  Phillip  Bar- 
nett,  Esq.,  Attorney  for  Plaintiffs: 
You  and  each  of  you  will  please  take  notice  that 
on  the  13th  day  of  June,  1941,  the  certified  record 
from  the  Superior  Court  of  the  State  of  Califor- 
nia, in  and  for  the  City  and  County  of  San  Fran- 
cisco, was  transferred  and  filed  in  the  United  States 
District  Court,  in  and  for  the  Northern  District  of 
California,  Southern  Division. 

Dated:  June  13th,  1941. 

SCHELL  &  DELAMER, 

Attorneys  for  Defendants. 

[Endorsed] :  Filed  Jun.  25,  1941.  [17] 
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[Title  of  District  Court  and  Cause.] 

AXSWEE  OF  DEFEXDAXT,  MACCO  COX- 
STRLXTIOX  COMPAXY,  A  CORPOEA- 
TIOX 

Comes  now  the  defendant  Macco  Construction 
Company,  a  corporation,  and  answering  plaintiffs' 
complaint,  for  itself  alone  and  not  for  any  of  its 
co-defendants,  admits,  alleges  and  denies  as  follows : 

I. 

Alleges  thai;  it  has  not  sufficient  information  or 
belief  to  enable  it  to  answer  the  allegations  of  para- 
graph I  of  plaintiff's'  complaint,  and  therefore,  for 
the  Y\  ant  of  such  information  or  belief,  denies  gen- 
erally and  specifically  each  and  every  allegation 
therein  contained. 

11. 

Denies  that  this  defendant  at  any  time  mentioned 
in  plaintiffs'  complaint  was,  or  now  is,  a  corporation 
organized  or  existing  pursuant  to  the  laws  of  the 
State  of  California,  but  on  the  contrary  alleges  that 
this  answering  defendant  at  all  said  times  was,  and 
now  is,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Xevada, 
and  is  a  resident  of  said  State  of  Xevada. 

III. 
Answering    paragraph    III    of    plaintiffs'    com- 
plaint, admits  that  on  or  about  the  3rd  day  of  De- 
cember, 1910,  this  defendant  and   [18]   the  plain- 
tiffs entered  into  an  oral  asTr^ement  in  the  Citv  and 
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County  of  San  Francisco,  State  of  California, 
wherein  and  whereby  the  plaintiffs  agreed  to  fur- 
nish four  automobile  trucks  and  the  personal  serv- 
ices of  plaintiffs  in  the  operation  of  the  same,  and 
that  this  defendant  agreed  to  hire  the  personal 
services  of  the  plaintiffs  and  said  truck  equipment, 
bat  denies  that  said  agreement  was  for  the  hiring 
of  said  trucks  or  any  truck,  or  said  or  any  personal 
services,  for  the  entire  duration  of  that  certain  or 
any  grading  or  excavating  or  other  project  of  this 
answering  defendant,  or  of  any  of  the  defendants, 
situated  in  the  said  City  and  County  of  San  Fran- 
cisco, or  elsewhere  or  at  all.  On  the  contrary,  this 
answering  defendant  alleges  that  said  agreement 
was  that  the  plaintiffs  would  furnish  and  maintain 
said  four  automobile  trucks  in  good,  safe,  service- 
able and  workable  condition,  and  the  personal  serv- 
ices of  the  plaintiffs  in  the  operation  thereof,  for 
such  time  as  this  answering  defendant  should  de- 
sire to  avail  itself  thereof  in  connection  with  said 
grading  and  excavating  project  of  this  defendant  in 
said  City  and  County  of  San  Francisco,  and  for 
no  other  or  longer  purpose  or  period  of  time. 

Denies  that  relying  upon  the  oral  agreement  al- 
leged in  plaintiffs'  complaint,  or  pursuant  thereto, 
or  relying  upon  any  agreement  with  this  defendant, 
except  as  herein  specifically  alleged,  the  plaintiffs, 
or  either  of  them,  did  purchase  said  number  of 
automobile  trucks,  or  any  automobile  truck,  or  that 
this  answering  defendant,  or  any  of  the  defendants, 
did  hire  the  use  of  said  equipment,  or  any  of  it,  or 


22  Macco  Construction  Co. 

the  personal  or  any  services  of  the  plaintiffs,  or 
either  of  them,  for  a  period  commencing  on  the  3rd 
day  of  December,  1940,  or  for  any  other  period  at 
all. 

Alleges  that,  except  as  herein  expressly  admitted 
or  denied,  it  has  not  sufficient  information  or  belief 
to  enable  it  to  answer  the  allegations  of  said  para- 
graph Til  and,  therefore,  for  want  of  such  infor- 
mation or  belief,  denies  each  and  all  of  the  remain- 
ing allegations  thereof.  [19] 

IV. 

Admits  that  on  or  about  the  18th  day  of  Janu- 
ary. 19-1:1,  this  answering  defendant  ceased  to  desire 
to  avail  itself  of  the  use  of  said  truck  equipment, 
or  any  of  it,  or  the  services  of  the  plaintiffs,  or 
either  of  them,  and  thereupon  terminated  said 
agreement  hereinbefore  set  forth. 

Except  as  herein  specifically  admitted,  denies  gen- 
erally and  specifically  each  and  every  allegation 
of  paragraph  IV  of  plaintiffs'  complaint. 

V. 

Admits  that  under  and  pursuant  to  the  agree- 
ment hereinabove  set  forth  this  answering  defen- 
dant agreed  to  pay  to  plaintiffs  as  and  for  compen- 
sation for  their  services  and  for  the  use  of  said 
truck  eciuipment  the  sum  of  Two  Dollars  and  Sev- 
enty Cents  ($2.70)  per  hour  per  truck,  while  said 
truck  was  in  a  condition  to  be  operated  and  was 
being  operated  for  the  benefit  of  this  defendant, 
and  in  addition  thereto  the   sum  of  $1.42851  per 
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hour  on  account  of  the  payment  of  salary  of  the 
driver  of  each  of  said  trucks  for  time  during  which 
said  driver  was  on  duty  in  connection  with  the  busi- 
ness of  this  defendant,  said  sums,  however,  to  be 
subject  to  deductions  therefrom  on  account  of 
amounts  paid  or  expenses  incurred  by  this  defen- 
dant on  account  of  personal  liability  and  property 
damage  insurance,  workmen's  compensation  insur- 
ance. Federal  Old  age  social  security,  gasoline  and 
oil  furnished  by  this  defendant,  the  time  of  mechan- 
ics and  cost  of  parts  necessary  for  repairs  to  said 
trucks  incurred  by  this  defendant  on  behalf  of 
plaintiffs,  time  during  which  the  drivers  of  said 
trucks  were  not  actually  engaged  in  the  business 
of  performing  services  of  this  defendant  due  to  the 
condition  of  said  trucks,  and  other  items  of  cost  and 
expense  reasonably  incurred  by  this  defendant  on 
behalf  of  plaintiffs  in  connection  with  the  operation 
of  said  truck  equipment. 

Alleges  that  the  total  number  of  working  days 
upon  said  [20]  project  was  fifty-five  and  one-sixth 
(55  1/6)  days,  and  no  more,  and  that  said  trucks 
were  operated  for  a  total  of  seventeen  (17)  of  such 
days,  and  no  more,  and  that  the  plaintiffs  or  either 
of  them  did  not  render  any  personal  services  to  this 
defendant  under  said  agreement.  Alleges  that  the 
services  of  said  trucks  and  of  the  plaintiffs  would 
not  have  been  required  on  all  of  said  remaining 
woi'king  days. 

Except  as  herein  specifically  admitted  or  alleged, 
denies  generally  and  specifically  each  and  every  alle- 
gation contained  in  paragraph  V  of  plaintiffs'  com- 
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plaint,  or  that  the  period  contracted  for  between  the 
plaintiffs  and  this  defendant  was  or  is  approxi- 
mately five  (5)  months,  or  any  other  period  except 
as  herein  alleged,  or  that  the  difference  between 
the  cost  of  operation  of  the  trucks  referred  to  in 
plaintiffs'  complaint  and  the  contract  jjrice  agreed 
upon  between  this  defendant  and  the  plaintiffs  was 
approximately  the  sum  of  Sixteen  Hundred  Dol- 
lars ($1,600.00),  or  any  other  sum,  per  month,  or 
that  by  reason  of  any  breach  of  contract  by  this  de- 
fendant, or  the  or  any  termination  of  said  agreement 
bv  this  defendant,  or  for  anv  other  reason  connected 
with  said  agreement  or  the  work  or  services  to  be 
performed  or  rendered  thereunder,  or  the  cessation 
by  the  plaintiffs  or  either  of  them  of  performing 
said  work  or  rendering  said  services  on  said  18tli 
day  of  January,  1941,  or  at  any  other  time  or  at 
all,  the  plaintiffs,  or  either  of  them,  have  been  dam- 
aged in  the  sum  of  Six  Thousand  Pour  Hundred 
Dollars  ($6,400.00),  or  any  other  sum  or  at  all. 

VI. 

Alleges  that  it  has  not  sufficient  information  or 
belief  to  enable  it  to  answer  the  allegations  of  para- 
graph VI  of  plaintiffs'  complaint,  and  therefore, 
for  the  want  of  such  information  or  belief,  denies 
generally  arid  specifically  each  and  every  allegation 
therein  contained.  [21] 

As  a  Second,  Se^Darate  and  Distinct  Defense  to 
Plaintiff's'  Complaint,  This  Answering  Defendant 
Alleges : 
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I. 

This  answering  defendant  hereby  refers  to,  adopts 
and  incorporates  herein  as  fully  as  if  herein  set 
forth  at  length  all  the  admissions,  allegations  and 
denials  hereinbefore  in  this  answer  contained. 

II. 

Alleges  that  the  automobile  trucks  and  each  of 
them  furnished  by  the  plaintiffs  to  this  defendant 
were  not  in  good  or  serviceable  or  workable  con- 
dition, and  that  the  plaintiffs  did  not  maintain  said 
trucks  in  good,  safe,  serviceable  or  workable  con- 
dition, and  that  prior  to  the  18th  day  of  January, 
1941,  certain  of  the  drivers  of  said  trucks  refused 
to  operate  the  same  because  of  the  condition  of 
said  trucks,  and  that  plaintiffs  and  each  of  them 
did  not  render  or  olfer  to  render  to  this  defendant 
any  personal  services  under  said  agreement,  and 
that  by  reason  of  said  matters  and  of  each  of  them 
the  plaintiffs  and  each  of  them  themselves  breached 
the  said  contract  between  the  plaintiffs  and  this 
defendanc  prior  to  said  18th  day  of  January,  1941, 
and  that  said  breach  of  said  contract  by  the  plain- 
tiffs continued  to  and  including  the  said  18th  day 
of  January,  1941. 

As  a  Third,  Separate  and  Distinct  Defense  to 
Plaintiffs'  Complaint,  This  Answering  Defendant 
Alleges : 

I. 

This  answering  defendant  hereby  refers  to,  adopts 
and  incorporates  herein  as  fully  as  if  herein  set 


26  Macco  Construction  Co, 

forth  at  length  all  the  admissions,  allegations  and 
denials  contained  in  its  first  defense  to  plaintiffs' 
complaint. 

II. 
Alleges  that  the  automobile  trucks  and  each  of 
them  furnished  by  the  plaintiffs  to  this  defendant 
were  not  in  good,  safe  serv-  [22]  iceable  or  work- 
able condition,  and  that  the  plaintiffs  did  not  main- 
tain said  trucks  in  good,  safe  serviceable  or  work- 
able condition,  and  that  prior  to  the  18th  day  of 
January,  1941,  certain  of  the  drivers  of  said  trucks 
refused  to  operate  the  same  because  of  the  condi- 
tion of  said  trucks,  and  that  the  plaintiffs  and  each 
of  them  did  not  render  or  offer  to  render  to  this 
defendant  any  personal  services  under  said  agree- 
ment, and  that  by  reason  of  said  matters  and  each 
of  them  the  consideration  to  this  defendant  for  the 
entering  into  by  it  of  said  agreement  with  the  plain- 
tiffs failed  in  a  material  part. 

As  a  Fourth,  Separate  and  Distinct  Defense  to 
Plaintiffs'  Complaint  This  Answering  Defendant 
Alleges : 

I. 

That  the  complaint  nor  any  part  nor  paragraph 
thereof  does  not  state  facts  sufficient  to  state  a  cause 
of  action  or  to  state  a  claim  upon  which  relief  can 
be  granted  against  this  answering  defendant. 

As  a  Fifth,  Separate  and  Distinct  Defense  to 
Plaintiffs'  Complaint,  This  Answering  Defendant 
Alleges : 
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I. 

That  it  is  informed  and  believes,  and  upon  such 
information  and  belief  alleges,  that  prior  to  the  in- 
stitution of  this  action  the  plaintiffs  and  each  of 
them  have  assigned  and  transferred  to  Young  & 
Sons  Co.,  Ltd.,  a  corporation,  all  of  their  right,  title 
and  interest  in  and  to  any  recovery  to  which  the 
plaintiffs  or  either  of  them  might  be  entitled  against 
this  answering  defendant  by  reason  of  any  matters 
set  forth  in  plaintiffs'  complaint,  and  that  said 
Young  &  Sons  Co.,  Ltd.,  a  corporation,  at  the  time 
of  the  commencement  of  this  action  and  at  all 
times  thereafter  was  and  is  the  owner  of  all  such 
right,  title  and  interest  of  the  plaintiffs  and  of 
each  of  them,  and  that  the  plaintiffs  or  either  of 
them  have  not  the  legal  capacity  to  maintain  this 
action.  [23] 

AVherefore,  this  answering  defendant  prays  for 
judgment  against  the  plaintiffs  and  each  of  them 
that  said  plaintiffs  and  each  of  them  take  nothing 
by  reason  of  their  complaint,  but  that  this  answer- 
ing defendant  recover  against  the  plaintiffs  and 
each  of  them  its  costs  of  suit  incurred  herein,  and 
for  such  other,  further  and  different  relief  as  to 
the  Court  may  seem  just  in  the  premises. 

SCHELL  &  DELAMER, 
By  GERALD  F.  H.  DELAMER, 

Attorneys  for  defendant 
Macco  Construction  Com- 
pany, a  corporation. 
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United  States  of  America, 


'? 


Southern  District  of  California, 
Central  Division — ss. 

Fred  H.  Brown,  being  by  me  first  duly  sworn, 
deposes  and  says :  that  he  is  the  Secretary-treasurer 
of  Macco  Construction  Company,  a  corporation, 
answering  defendant  in  the  above  entitled  action; 
that  he  has  read  the  foregoing  Answer  of  defen- 
dant Macco  Construction  Company,  a  Corporation, 
and  knows  the  contents  thereof;  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the  mat- 
ters which  are  therein  stated  upon  his  information 
or  belief,  and  as  to  those  matters  that  he  believes 
it  to  be  true. 

That  affiant  makes  this  verification  for  and  on 
behalf  of  said  defendant  corporation. 

FRED  H.  BROWN. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  June,  1942. 

[Seal]  FLORENCE  P.  NELSON, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

My  Commission  Expires  May  20,  1942. 

(Receipt  of  Service.) 

[Endorsed] :  Filed  June  17,  1941.  [24] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  DEMAND  FOR  TRIAL  BY  JURY 

To  the  Defendant,  Macco  Construction   Company, 
and  to  Schell  &  Delamer,  Its  Attorneys: 

Please  Take  Notice  That  the  plaintiff  above- 
named  hereby  demands  a  trial  by  jury  of  all  of  the 
issues  presented  by  the  pleadings  in  the  above  case* 

PHILLIP  BARNETT, 

Attorney  for  Plaintiffs. 

Dated:  June  16th,  1941. 

[Endorsed] :  Filed  June  19,  1941.  [25] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Come  now  the  defendants  Macco  Construction 
Company  and  Ben  F.  Wells,  and  move  the  Court 
for  an  order  of  dismissal  of  the  above  entitled  ac- 
tion on  the  following  grounds: 

1.  That  the  evidence  fails  to  establish  that  a 
valid  contract  or  any  contract  was  entered  into  by 
and  between  the  plaintiffs  and  said  defendants  or 
either  of  them. 

2.  That  the  evidence  affirmatively  shows  that  the 
plaintiffs  had  no  capacity  to  contract  or  engage  in 
the  business  of  transportation  of  property  for  hire. 

3.  That  the  evidence  fails  to  show  that  said  de- 
fendants or  either  of  them  wrongfully  breached  any 
contract. 
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4.  That  the  evidence  fails  to  establish  that  plain- 
tiffs [26]  sustained  any  damages. 

Respectfully  submitted, 

SCHELL  &  DELAMER. 
By  W.  O.  SCHELL, 

Attorneys  for  Defendants, 
Macco  Construction  Com- 
pany and  Ben  F.  Wells. 

MEMORANDUM  OF  AUTHORITIES 

City  Carriers  Act — Act  5134  Deering's  General 
Laws. 

Entremount  vs.  Whitsel  13  Cal.  2d,  Page  290. 

Georgia  Truck  System,  Inc.  vs.  Interstate  Com- 
merce Commission,  Circuit  Court  of  Appeals,  Fifth 
Circuit,   123   Fed.   2d,   page   210. 

Industrial  Development  &  Land  Company  vs. 
Goldsmith  56  Cal.  App.  507.  Duntley  vs.  Tutt  48 
A.C.A.  414. 

[Endorsed] :  Filed  Mar.  6,  1942.  [27] 


District  Court  of  the  United  States,  Northern 
District  of  California,   Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Fri- 
day, the  6th  day  of  March,  in  the  year  of  our  Lord, 
one  thousand  nine  hundred  and  forty-two. 

Present:  the  Honorable  James  Alger  Fee,  Dis- 
trict Judge. 
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No.  21896-S— Civil 

[Title  of  Cause.] 

The  parties  hereto  and  the  jury  impaneled  herein 
being  present  as  heretofore,  the  trial  hereof  was 
thereupon  resumed.  Robert  Sinclair  and  Frank 
Young  were  recalled  and  testified  on  behalf  of  the 
plaintiffs.  Mr.  Barnett  introduced  in  evidence  and 
filed  plaintiffs'  exhibits  Nos.  4  and  5,  and  plaintiffs 
rested.  Mr.  Schel]  made  a  motion  to  dismiss,  which 
said  motion  was  Ordered  denied.  J.  R.  Gerhart, 
Fred  Crawford,  Louis  Meinn,  Oscar  Carlson,  John 
Keenan,  Arthur  Birch,  and  O.  H.  Tucker  were 
each  sworn  and  testified  on  behalf  of  the  defendants. 
Mr.  Schell  introduced  in  evidence  and  filed  defen- 
dants' exhibit  ^'A".  Mr.  Schell  read  in  evidence 
the  deposition  of  Ben  F.  Wells,  and  the  defendants 
rested.  Robert  Sinclair  was  recalled  and  testified 
on  behalf  of  the  plaintiffs,  and  both  sides  rested. 
It  Is  Ordered  that  the  further  trial  hereof  be  con- 
tinued to  March  7,  1942,  at  10:00  A.  M.,  and  the 
jury,  after  being  duly  admonished  by  the  Court, 
was  excused  until  that  time.  [28] 
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[Title  of  District  Court  and  Cause.] 

EEPORTER'S  TRANSCRIPT 

Thursday,  March  5,  1942. 
Counsel  Appearing: 
For  the  Plaintiffs : 

Phillip  Barnett,  Esq. 

For  the  Defendants: 

W.  O.  Schell,  Esq. 
For  the  Intervenor : 

J.  W.  O'Neill,  Esq. 


(A  jury  was  duly  impaneled  and  sworn  and 
opening  statements  made  by  respective  coun- 
sel.) 

Mr.  Barnett:  Your  Honor,  I  would  like  to  read 
into  evidence  the  deposition  of  A.  F.  McLane,  who 
is  the  district  engineer  in  charge  of  the  Bethlehem 
Steel  Company,  and  the  man  who  had  charge  of 
this  particular  work  on  behalf  of  the  Bethlehem 
Steel  Company.  This  deposition,  your  Honor,  was 
taken  on  Friday,  September  12,  1941,  and  there 
were  present  Mr.  Schell,  representing  the  defend- 
ant, and  myself  representing  the  plain-  [31]  tiffs. 

DEPOSITION   OF   A.   F.   McLANE 

''Direct  Examination 
"Mr.   Barnett:     Q.     Mr.   McLane,   will  you 
state  your  business,  please  ? 
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(Deposition  of  A.  F.  McLane.) 

''A.  I  am  known  as  District  Engineer  of  the 
Bethlehem  Steel  Company. 

^'Q.  Where  do  you  reside  at  the  present 
time? 

^^A.     2709  Dwight  Way,  Berkeley. 

*'Q.  In  the  course  of  your  business,  Mr. 
McLane,  are  you  sent  to  different  parts  of  the 
country  ?  A.     Yes. 

*^Q.  And  do  you  expect  to  be  in  San  Fran-* 
Cisco  within  the  next  two  or  three  months  ? 

^^A.     No. 

''Q.  Directing  your  attention  to  December 
of  last  year,  were  you  in  the  yard  of  the  Beth- 
lehem Shipbuilding  Company? 

^^A.    Yes. 

*^Q.     That  is  here  in  San  Francisco? 

^^A.    Yes. 

*'Q.  Did  you  have  anything  to  do  wdth  the 
contract,  the  contemplated  contract  for  the  re- 
moval of  the  approximately  600  thousand  cubic 
yards  of  dirt  from  the  Bethlehem  yard,  or 
property  adjacent  thereto? 

^'A.     Yes. 

^*Q.  And  in  w^hat  connection  were  you  iden- 
tified with  that? 

^^A.  In  an  advisory  capacity  during  the 
taking  of  bids  for  the  removal  of  the  hill. 

''Q.     And  where  was  the  hill  located? 

*^A.  It  was  located  along  the  westerly  side 
of  the  so-called  Risdon  property. 
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(Deposition  of  A.  F.  McLane.) 

'^Q.  You  said  you  had  something  to  do  with 
the  bids.  Could  you  state  approximately  how 
much  dirt  was  to  be  removed? 

^'A.  Yes,  we  conditionally  agreed  that  it 
was  615  thousand  cubic  yards. 

^'Q.  Was  there  any  condition  in  reference 
to  the  time  within  which  that  was  to  be  re- 
moved?'' [32] 

Mr.  Schell:  Just  a  moment.  To  which  we  at 
this  time  wish  to  object  as  incompetent,  irrelevant 
and  immaterial,  and  it  has  no  bearing  on  the  issues 
here  and  not  the  best  evidence.  If  there  was  a 
written  contract  that  would  be  the  best  evidence. 

The  Court:     Let  me  see  the  answer. 

Mr.  Barnett:     It  is  line  20. 

The  Court:  Well,  looking  at  the  deposition,  do 
you  see  any  reason  why  those  answers  should  not 
go  in  now? 

Mr.  Schell:  I  don't  think  the  entire  deposition 
is  material  so  far  as  that  is  concerned,  in  this  par- 
ticular litigation. 

The  Court :  Well,  it  is  simply,  as  I  understand, 
preliminary  to  an  attempt  to  develop  one  feature 
of  the  case. 

Mr.  Schell:  Well,  I  will  withdraw  the  objection, 
your  Honor. 

The  Court:  That  issue,  I  take  it,  you  would 
stipulate,  anyhow. 

Mr.  Schell:     Yes. 


ii 
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(Deposition  of  A.  P.  McLane.) 

Mr.  Barnett:  (Reading)  '*Q.  Can  you 
give  us  any  information  on  that  subject,  Mr. 
McLane  ? 

''A.  I  can  tell  you  the  stipulated  date  for 
completion. 

Q.     Would  you  do  that? 
A.     Which  was  April   8;   that  was   stipu- 
lated in  the  contract. 

^'Q.     When  was  the  work  to  start? 

^^A.  I  can't  answer  that  definitely,  although 
I  can  tell  you  when  it  did  start. 

^'Q.     Would  you  do  so,  please? 

*'A.     (Referring  to  a  diary). 

*'Q.     You  are  now  referring  to  a 

'^A.     Diary. 

*^Q.     That  is  your  own  diary,  is  it? 

*'A.  That  is  my  diary,  yes.  I  have  an  entry 
of  November  30 — ^Macco  started  [33]  work'; 
and  then  on  December  9 — 'Macco  really  started 
with  one  shovel,'  and  by  that  I  think  I  mean 
that  some  of  the  boys  were  on  the  job  on  No- 
vember 30,  doing  preliminary  studying  of  the 
project. 

''Q.  At  that  time  had  a  contract  been  let  to 
the  Macco  people? 

*'A.     They  had  no  written  contract  then. 

^'Q.  Can  you  state  how  it  came  about  that 
they  were  on  the  ground  at  that  time  ? 

''A.  As  I  recall  it,  we  had  a  verbal  con- 
tract, pending  the  actual  writing  of  one,  and 
asked  them  to  start  work. 
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(Deposition  of  A.  P.  McLane.) 

'^Q.  Subsequently,  a  written  contract  was 
entered  into,  is  that  right?  A.     Yes. 

**Q.  But  at  that  time,  in  November,  that 
these  men  were  there,  it  was  agreed  and  under- 
stood by  Macco,  we  well'' — that  is  an  error, 
your  Honor,  but  I  will  read  it  as  it  appears. 
'^ — we  well  as  yourself,  that  they  had  the  con- 
tract ?  A.     Yes. 

^'Q.  Now,  you  stated  that  the  work  was 
completed  on  April  the  16th? 

''A.  Yes.  I  have  an  entry  in  my  diary,  and 
you  are  welcome  to  introduce  that  letter  which 
I  gave  you,  which  is  correspondence  between 
myself  and  Lieutenant  Elliott,  stating  that  the 
last  work  was  done  on  April  16." 

The  Court:     Well,  that  is  stricken.    That  is  cer- 
tainly hearsay. 

Mr.    Barnett:     There    is    no    objection  to    that, 
your  Honor.    Page  5,  line  5: 

*'Q.     Will  you  state  how  many  working  days 
were  given  to  the  Macco  people  to  complete  this 
job?" 
Mr.  Schell:     That  is  objected  to  as  immaterial. 
The  Court:     Objection  sustained. 

Mr.  Barnett:  (Reading)  *'Mr.  Barnett: 
Q.  The  question  [34]  now  is,  how  many  work- 
ing days  were  given?" 

Mr.  Schell:     Same  objection. 
The  Court:     Same  ruling. 
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Mr.  Barnett:  May  it  be  stipulated,  then,  in  the 
spirit  of  time,  your  Honor,  that  contract  No. 
E-lOO,  which  is  the  contract  referred  to  and  con- 
sisting of  a  lot  of  small  printed  matter  has  in 
paragraph  Second  of  its  provisions  the  following 
provision,  and  I  offer  this  as  an  offer  of  proof 

Mr.  Schell:  May  I  approach,  your  Honor.  I 
loaned  you  our  copy  of  the  contract,  and  I  haven't 
seen  it  since. 

Mr.  Barnett:  Well,  I  haven't  got  your  contract, 
but  I  have  a  typewritten  copy  of  the  contract.  I 
see  it  is  attached  to  the  deposition,  your  Honor. 
There  is  a  copy  of  it,  and  I  am  now  referring  to  the 
date  at  which  the  work  was  to  start  and  the  date 
upon  which  it  was  to  be  completed. 

The  Court:  Well,  I  don't  see  any  purpose  in 
reading  the  provision  if  counsel  can  agree  as  to 
the  date  when  it  was  supposed  to  be  completed  and 
the  date  when  it  was  completed  and  the  working 
time.     If  counsel  wishes  to  stipulate 

Mr.  Schell:  Well,  I  am  perfectly  willing  to 
stipulate  the  actual  work  started  on  December  9th, 
and  was  finished 

Mr.  Barnett:  Well,  that  is  not  the  point.  His 
Honor  suggested  that  the  time  of  performance  as 
shown  by  the  contract,  that  is  what  we  interested 
in,  the  date  so  far  as  the  contract  is  concerned,  be- 
cause there  seems  to  be  some  difficulty  as  to  the 
interpretation  of  the  time  when  it  started. 

The  Court:     Ladies  and  gentlemen,  I  think  we 
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will  save  time  if  I  let  you  go  at  the  present  time. 
I  will  give  you  a  recess  now  until  2  o'clock  this 
afternoon.  During  the  time  you  are  absent  from 
the  Court  you  will  observe  the  instructions  [35]  the 
Court  has  already  given  you,  and  will  not  discuss 
the  matter  among  yourselves  or  with  other  per- 
sons, or  remain  in  the  presence  of  other  persons 
who  may  be  discussing  this  case.  You  may  now 
retire,  ladies  and  gentlemen,  and  return  here  at  2 
o'clock. 

(The  jury  then  retired,  and  after  further 
discussion  between  the  Court  and  respective 
counsel  a  recess  was  taken  until  2  o'clock  of  the 
same  day.)   [36] 


Thursday,  March  5th,  1942,  2  o'clock  P.  M. 

The  Court :     You  may  proceed. 

Mr.  Barnett :  Your  Honor,  we  have  entered  into 
a  stipulation  to  the  effect  that  the  remainder  of  the 
deposition  of  A.  F.  McLane  will  not  be  read,  but  it 
may  be  stipulated  that  under  the  contract  by  which 
this  work  was  to  be  performed,  the  work  was,  ac- 
cording to  the  contract,  to  start  on  November  16th, 
and  be  completed  on  or  before  April  8th ;  and,  as  a 
matter  of  fact,  work  was  completed  on  April  16th. 

We  offer  in  evidence  at  this  time,  your  Honor, 
the  contract,  R-lOO,  as  plaintiffs'  first  exhibit. 

Mr.  Schell :  Just  a  moment.  We  are  taking  the 
stipulation.     First,  we  will  accept  the  stipulation, 
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but  I  don't  quite  see  the  materiality  of  the  contract, 
chittering  up  the  record. 

The  Court :  I  think  that  this  is  sufficient,  unless 
there  is  some  purpose  to  it.  I  don't  see  that  there 
is.  I  think  the  stipulation  covers  it.  The  objec- 
tion is  sustained. 

Mr.  Barnett:  We  make  the  offer  for  the  pur- 
pose of  the  record,  your  Honor. 

Mr.  O'Neill,  please. 


J.  W.  O'NEILL, 

Called  for  the  Plaintiffs;  Sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  jury?  A.     J.  W.  O'Neill. 

Mr.  Barnett:  Q.  What  is  your  address,  Mr. 
O'Neill? 

A.     1101  Central  Bank  Building,  Oakland. 

Q.  Mr.  O'Neill,  what  is  your  business  or  pro- 
fession, please  ?  A.     I  am  an  attorney.  [37] 

Q.  How  long  have  you  been  practicing  your  pro- 
fession? A.     27  years. 

Q.     Where  are  your  offices  located? 

A.     Oakland,  California. 

Q.  Am  I  correct  in  stating  that  you  are  the 
attorney  for  Young  &  Sons? 

A.     That  is  correct. 

Q.     What  is  their  business,  please? 

A.  Well,  I  presume  you  would  call  them  con- 
struction contractors. 

Q.     Do  they  deal  in  automobile  trucks  ? 
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A.     Not  as  dealers,  no. 

Q.  Well,  what  I  am  getting  at,  in  November  of 
1940,  am  I  correct  in  saying  that  they  had  for  sale 
these  four  trucks  subsequently  purchased  by  Farr 
&  Sinclair?  A.     That  is  correct. 

Q.  At  that  time,  Mr.  O'Neill,  were  you  their 
attorney?  A.     I  was. 

Q.  Did  you  have  anything  to  do  with  the  prep- 
aration of  the  contract  for  the  sale  of  these  trucks 
to  Farr  and  Sinclair? 

A.     Yes,  I  prepared  the  contract. 

Q.  Did  you  on  or  about  that  date,  or  sometime 
close  thereto,  have  a  conversation  with  anyone  con- 
nected with  the  Macco  Construction  Company? 

A.     I  did. 

Q.     With  whom  did  you  have  that  conversation? 

A.     Mr.  Wells. 

Q.  Would  you  state  to  the  Court  and  jury, 
please,  the  circumstances  leading  up  to  that  con- 
versation ? 

A.  If  your  Honor  please,  I  assume  that  I  am 
to  leave  out  hearsay  conversations? 

The  Court :     I  should  suggest  so,  yes,  sir. 

A.  It  may  be  a  little  difficult  to  state  the  cir- 
cumstances without  bringing  in  some  possible  hear- 
say. I  might  state  it  this  way,  that  the  matter  first 
came  to  my  attention  when  Mr.  Young,  president  of 
Young  &  Sons  Company,  and  Mr.  Farr  and  Mr. 
Sinclair  came  to  my  office  to  discuss  the  terms  of 
a  proposed  contract.   [38]  Those  terms  were  pre- 
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pared — the  contract  was  prepared  by  me.  There 
was  also  prepared  a  letter  to  be  signed  by  Parr  and 
Sinclair,  and  addressed  to  Macco  Construction 
Company.  That  letter  was  signed  b}^  Farr  and 
Sinclair,  and  the  letter  together  with,  I  believe,  two 
copies  of  the  proposed  contract  of  purchase  and 
sale  of  the  trucks  were  delivered  to  Farr  and  Sin- 
clair. At  the  end  of  the  contracts  was  typed  a  form 
of  guaranty,  which  supposedly  was  to  be  signed  by 
Macco  Construction  Company,  and  a  day  or  two 
later  there  w^as  another  meeting  with  Mr.  Yomig 
and  Mr.  Sinclair  and  Mr.  Farr 

Mr.  Barnett :  Q.  May  I  interrupt  there.  Have 
you  in  your  possession  a  contract  on  the  form  of 
guaranty  that  you  just  referred  to"? 

A.  I  do  not  have  in  my  possession  the  form  of 
the  original  contract  that  I  referred  to. 

Q.     Have  you  a  copy  of  it? 

A.     I  have  no  copy  of  it. 

Q.  I  show  you  what  purports  to  be  a  copy  of  a 
conditional  sales  contract,  which,  I  believe,  you  fur- 
nished my  office  with,  and  I  ask  you  whether  or 
not  you  recognize  that? 

The  Court:  Just  a  moment.  Stay  right  where 
you  are,  counsel. 

Mr.  Barnett:     Pardon  me. 

Q.  Do  you  recognize  that  as  a  copy  of  the  con- 
tract you  just  referred  to? 

A.  This  is  not  the  copy  of  the  contract  that  was 
first  drawn  up,  Mr.  Barnett. 
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Q.  What  is  the  instrument  that  has  been  handed 
to  you  ? 

A.  The  instrument  that  has  been  handed  to  me 
is  a  copy  of  the  second  or  final  contract. 

Q.     I  see. 

A.  I  might  state,  however,  that  the  only  differ- 
ence between  the  two  contracts,  the  original  draft 
and  the  second  draft  was  as  to  the  purchase  price 
and  as  to  the  amount  [39]  of  the  monthly  pay- 
ments. 

Q.  Well,  then,  am  I  correct  in  saying,  Mr. 
O'Neill,  that  we  may  discount  the  first  contract  as 
being  in  the  stage  of  negotiation  as  to  the  ultimate 
price  agreed  upon,  is  that  correct? 

A.  I  don't  just  get  the  meaning  of  your  ques- 
tion. I  will  say  this,  the  first  contract  was  not 
entered  into. 

Q.     Yes.  A.     That  was  discarded. 

Q.  Now,  I  hand  you  here  a  copy  of  what  pur- 
ports to  be  a  type  of  guaranty,  and  I  ask  you  if 
you  recognize  that  copy?  A.     I  do. 

Q.  Of  those  two  documents  you  have  in  your 
hand  now,  the  first  one  is  the  contract  that  was 
ultimately  signed,  and  the  second  is  the  guaranty 
that  you  mentioned  a  moment  ago? 

A.  Yes.  Now,  this  document  you  refer  to  as 
the  guaranty  is  a  copy  of  the  guaranty  that  was 
typed  at  the  end  of  the  first  agreement,  the  one 
that  was  to  be  taken  over  by  Farr  and  Sinclair  to 
the  Macco  Construction  Company. 
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Mr.  Barnett:  Your  Honor,  we  offer  as  Plain- 
tiffs' Exhibit  No.  1  the  contract  that  counsel  has, 
and  second,  as  the  next  exhibit  in  order,  the  guar- 
anty referred  to. 

Mr.  Schell:  We  object  to  that.  I  don't  see  the 
materiality  of  it. 

Mr.  Barnett :     It  is  preliminary,  your  Honor. 

Mr.  Schell :  It  is  not  binding  on  the  Macco  Con- 
struction Company.  There  was  no  showing  they 
even  saw  the  contracts. 

Mr.  Barnett:  I  take  it  there  is  no  objection  to 
the  contract  itself,  that  is,  the  purchase  of  the 
equipment,  is  that  correct,  counsel? 

The  Court:  Its  objection  is  presently  sustained. 
I  don't  know  whether  there  is  any  connection  with 
the  defendant  with  [40]  these  contracts  at  all. 

Mr.  Barnett:     It  is  preliminary. 

The  Court:  It  may  be,  but  I  sustained  the  ob- 
jection. 

Mr.  Barnett :  Well,  I  will  offer  the  contract  as 
plaintiff's  exhibit  for  identification  next  in  order. 

The  Court:  I  won't  prevent  you  from  having 
it  marked,  that  is  true. 

Mr.  Barnett :  Yes,  your  Honor,  and  the  form  of 
guaranty  I  offer  as  plaintiffs'  next  exhibit  for 
identification. 

(Conditional  sale  contract  marked  ''Plain- 
tiffs' Exhibit  No.  1  for  identification;"  and 
form  of  guaranty  marked  ''Plaintiffs'  Exhibit 
No.  2  for  identification.") 
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Mr„  Barnett:  Q.  Would  you  continue  from 
there,  Mr.  O'Neill,  with  particular  reference  to  any 
conversation  that  you  might  have  had  with  Mr. 
Wells  or  any  agent  of  the  Macco  Construction 
Company  ? 

Mr.  Schell:  Now,  just  a  minute.  I  object  to 
that  question,  to  the  form  of  the  question,  because 
that  would  call  for  the  conclusion  and  opinion  of 
the  w^itness  as  to  who  might  be  an  agent  of  the 
Macco  Construction  Company. 

The  Court:  Well,  tell  w^hom  you  had  the  con- 
versation with.     That  is  the  first  thing. 

A.  I  will  state  this.  The  only  person  connected 
with  the  Macco  Construction  Company  with  whom 
I  have  had  any  conversation  was  Mr.  Ben  F.  Wells, 
who  designated  himself  the  general  superintendent. 

Mr.  Barnett :     Q.     Go  ahead  from  that. 

A.  That  conversation  was  over  the  telephone.  I 
can't  give  you  the  exact  date,  but  it  was  between 
the  1st  and  the  4th  of  December  of  1940.  The  con- 
versation which  I  had  with  Mr.  Wells  was  substan- 
tially [41]  as  follows:  I  told  Mr.  Wells  that  nego- 
tiations were  being  completed  between  Farr  and 
Sinclair  for  the  purchase  by  them  under  a  condi- 
tional sale  contract  from  my  client,  Young  &  Sons 
Company  of  four  auto  trucks,  and  that  Farr  and 
Sinclair  wished  to  get  those  trucks  under  a  con- 
ditional sale  contract  with  no  money  being  paid 
down.  I  said  that  ''Farr  and  Sinclair  have  ad- 
vised me  that  you  refused  to  guarantee  the  pay- 
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merits,  or  to  sign  the  guaranty  which  I  prepared." 
He  said,  ''Yes,  we  would  not  guarantee  anything 
under  those  contracts."  I  said,  ''Well,  the  thing 
that  Mr.  Young  wants  to  find  out  for  sure  is 
whether  or  not  you  would  be  willing  to  accept  an 
assignment  by  Farr  and  Sinclair  of  the  moneys 
that  would  become  due  them  from  Macco  Construc- 
tion Company,  up  to  the  sum  of  $875.00  a  month." 
I  advised  him  that  the  contract,  the  proposed  con- 
tract, would  call  for  payments  of  $3500.00,  payable 
$875.00  per  month  for  four  months."  "Well,"  he 
sa^,  "we  would  be  willing  to  accept  an  assignment, 
but  we  will  not  guarantee  anything,  and  I  want  it 
distinctly  understood  that  we  will  only  oblige  our- 
selves to  pay  to  your  client  under  the  assignment 
any  moneys  that  may  become  due  to  Farr  and  Sin- 
clair." I  told  him,  "Well,  that  was  all  they  wanted 
him  to  assure  us  that  he  would  do."  And  I  said, 
"Another  thing,  Mr.  Young  wants  to  know  for 
sure  that  you  have  arranged  a  contract  with  Farr 
and  Sinclair  for  using  those  trucks  on  the  hauling 
job  at  the  Bethlehem  plant."  He  says,  "Yes,  and 
we  have  had  those  arrangements  made." 

Q.     Subsequently 

A.  (Continuing)  So  I  then  prepared,  follow- 
ing that  conversation,  and  assignment,  a  form  of 
acceptance  of  the  assignment.  I  have  the  original 
of  that  here.    That  is  one  of  the  originals. 

Q.     Would  you  produce  it,  please? 

A.  It  is  attached  to  an  [42]  original  of  the  con- 
ditional sale  contract  itself. 
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Mr.  Barnett :  We  offer,  your  Honor,  in  evidence 
the  assignment  and  copy  of  the  conditional  sale 
contract  as  plaintiffs'  next  exhibit.  I  desire  to 
read  the  assignment  to  the  jury  at  this  time.  (Read- 
ing) 

*^  Assignment. 
''For  a  Valuable  Consideration,  the  receipt 
whereof  is  hereby  acknowledged,  we  do  hereby 
assign,  transfer  and  set  over  unto  Young  &  Sons 
Co.,  Ltd.,  a  corporation,  599  Colusa  Avenue, 
Berkeley,  California,  $7,500.00  of  the  first 
moneys  to  become  due  and  payable  to  us  from 
Macco  Construction  Company  under  our  con- 
tract with  said  Macco  Construction  Company 
upon  the  hauling  job  at  the  Bethlehem  Steel 
Corporation  property,  said  sum  of  $7,500.00  to 
be  paid  in  installments  of  at  least  $875.00  per 
month  on  or  before  the  4th  day  of  each  month, 
commencing  January  4,  1941,  and  we  do  hereby 
authorize  and  request  said  Macco  Construction 
Company  to  pay  said  moneys  to  said  Young  & 
Son  Co.,  Ltd.,  a  corporation,  and  acknowledge 
and  agree  that  such  pa3anents,  when  so  made, 
shall  operate  as  a  full  acquittance  to  said  Macco 
Construction  Company  of  its  said  obligations  to 
us  to  the  extent  of  the  payments  made  in  ac- 
cordance with  this  assignment. 

''In  Witness  Whereof  we  have  hereunto  set 
our  hands  this  3rd  day  of  December,  1940. 

A.  L.  FARE 
R.  P.  SINCLAIR 
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''We  Hereby  Accept  the  foregoing  assign- 
ment and  agree  to  make  the  payments  at  the 
times  and  in  the  amomits  specified  in  said  as- 
signment. It  Is  Distinctly  Understood  and 
Agreed,  however,  that  we  are  obligated  to  make 
said  payments  only  out  of  [43]  moneys  to  be- 
come due  and  payable  from  us  to  said  A.  L. 
Farr  and  Robert  P.  Sinclair,  and  not  otherwise, 
and  that  if  sufficient  moneys  do  not  become  due 
and  payable  to  said  A.  L.  Parr  and  Robert  P. 
Sinclair  to  make  said  payments,  we  shall  be 
obligated  to  make  payments  only  to  the  extent 
of  the  moneys  actually  due  and  payable  from  us 
to  said  A.  L.  Parr  and  Robert  P.  Sinclair. 

''In  Witness  Whereof  the  undersigned  has 
caused  these  presents  to  be  executed  by  its 
officer  thereunto  duly  authorized. 

"MACCO  CONSTRUCTION 
COMPANY 
"By    BEN  P.  WELLS, 

General  Superintendent,'' 

I  think  that  stands  for. 

May  I  have  the  assignment  and  conditional  sale 

contract  marked  as  plaintiffs'  exhibit  next  in  order? 

The  Court:    Yes,  they  are  admitted  in  evidence. 

(Assignment    and   conditional   sale    contract 

marked  "Plaintiffs'  Exhibit  No.  $/') 

Mr.  Barnett:     Q.     Do  you  know  of  your  own 

knowledge  whether  or  Young  &  Son  have  received 

any  money  under  that  assignment? 
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A.  I  don't  know.  There  is  none  received  as  far 
as  I  know.  I  can  only  put  it  that  way. 

Mr.  Barnett:     That  is  all. 

Cross  Examination 

Mr.  Schell:  Q.  Mr.  O'Neill,  in  your  conversa- 
tion with  Mr.  Wells  over  the  telephone  he  told  you 
that  he  wanted  it  distinctly  understood  that  they 
were  not  guaranteeing  any  of  the  payments,  and 
that  the  only  obligation  that  they  would  be  willing 
to  undertake  would  be  to  honor  an  assignment  as 
to  such  moneys  that  were  determined"?  [44] 

A.     That  is  correct. 

Q.  You  prepared  that  acceptance  of  the  assign- 
ment, did  you  not?  A.     I  did. 

Q.     That  is  why  you  put  that  wording  in  there? 

A.     That  is  correct. 

Q.  In  your  conversation  with  Mr.  Wells  there 
was  no  mention  of  any  specific  time  at  which  these 
people  would  work,  was  there  ? 

A.  I  can't  recall  any  specific  time  being  men- 
tioned, Mr.  Schell.  The  only  thing  that  I  can  recall 
discussing  on  that  subject  was  that  Mr.  Wells  veri- 
fied to  me  the  fact  that  they  had  made  a  contract 
with  Farr  and  Smclair,  and  that  those  trucks,  if 
sold  to  them,  would  be  used  on  that  job;  but  I  don't 
recall  any  specific  time  being  mentioned. 

Q.  In  other  words,  so  far  as  the  conversation 
with  Mr.  Wells  was  concerned,  you  wouldn't  know 
whether  it  was  a  day,  or  two  days,  or  a  month,  or 
a  year  that  was  mentioned  ? 
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A.  I  can't  recall  any  discussion  of  a  definite 
time. 

Mr.  Schell :    That  is  all. 

Redirect  Examination 

Mr.  Barnett :  Q.  Mr.  O  'Neill,  was  anything  said 
as  to  the  payments  of  $875.00  for  a  period  of  four 
months,  which  payments  were  to  be  made  on  the 
1st  day  of  each  and  every  month,  commencing  in 
January  ? 

A.  Oh,  yes,  that  part  was  discussed;  in  fact,  I 
state  to  Mr.  Wells,  I  believe,  as  I  testified  before, 
that  Mr.  Young  w^ouldn't  want  to  let  these  trucks 
go  out  without  a  down  payment,  unless  he  felt  sure 
that  he  was  going  to  get  the  $875.00  for  the  four 
months  specified  in  the  contract. 

Mr.  Barnett :    That  is  all.  [45] 

Mr.  Schell:    That  is  all. 

Mr.  Barnett :    Mr.  Young,  please. 


FRANK  YOUNG, 

Called  for  the  Plaintiffs;  sw^orn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  jury.  A.     Prank  Young. 

Mr.  Barnett :  Q.  Mr.  Young,  you  are  identified 
with  the  firm  of  Young  &  Sons,  is  that  correct? 

A.    Yes. 

Q.  You  w^ere  the  owner  of  these  trucks  we  are 
concerned  with?  A.     Yes,  sir. 
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Q.  Do  you  recall  on  what  day  they  were  deliv- 
ered to  Mr.  Farr  and  Mr.  Sinclair,  approximately? 

A.  Well,  it  was  probably  along  about  the  25th 
of  November,  or  something  like  that — yes,  about 
November,  1940. 

Mr.  Schell :  I  beg  your  pardon  %  Did  you  say  the 
25th?  A.     Of  November,  yes. 

Mr.  Barnett:  Q.  Has  your  firm,  or  have  you 
yourself,  as  far  as  you  know  of,  received  any  pay- 
ment on  account  of  the  assignment  referred  to  ? 

A.     We  haven't  received  any  payments. 

Mr.  Barnett:    That's  all. 

The  Court :    Just  a  moment. 

Mr.  Schell:    That's  all. 

Mr.  Barnett:    Mr.  Farr,  please. 


A.  L.  FARR 

Called  for  the  Plaintiffs ;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  jury.  A.     A.  L.  Farr.  [46] 

Mr.  Barnett:  Q.  Mr.  Farr,  in  November  of 
1940,  what  was  your  business  ? 

A.     I  wasn't  doing  anything  at  the  time. 

Q.     Are  you  one  of  the  plaintiffs  here  ? 

A.     Yes,  sir. 

Q.  Do  you  recall  the  circumstances  under  which 
you  went  to  work  on  the  Bethlehem  Steel  job? 

A.     Yes,  sir. 
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Q.  Would  you  state  to  the  Court  and  to  the  jury, 
please,  when  you  first  heard  about  that  job? 

Mr.  Schell:  I  don't  see  the  materiality  of  that, 
and  I  object  to  the  question  on  that  ground. 

Mr.  Barnett :    It  is  preliminary. 

The  Court :    Yes,  he  may  answer. 

A.  I  just  heard  of  it  by  an  individual  by  the 
name  of  Mr.  Strand.  We  contacted  the  Bethlehem 
Company,  a  Mr.  Dalston  and  he  informed  us  that 
Macco  had  the  contract  for  it,  and  that  Mr.  Wells 
from  Macco  Construction  Company  was  not  there 
at  the  time.  We  contacted  him  at  the  Palace  Hotel. 
He  said  he  was  very  busy  that  day,  but  he  would 
be  glad  to  see  us  the  next  day  in  regard  to  hiring 
any  equipment  for  the  Bethlehem  Steel  Company 
job. 

Mr.  Barnett :    Q.    Did  you  see  him  the  next  day  ? 

A.     Yes,  I  saw  him  the  next  evening. 

Q.     Where  did  you  see  him  and  who  was  present  ? 

A.  I  saw  him  at  the  Palace  Hotel — Mr.  Sinclair, 
myself  and  Mr.  Wells. 

Q.     You  w^ere  referring  to  the  equipment? 

A.     Yes,  w^e  did. 

Q.  Will  you  state  to  his  Honor  and  to  the  jury 
the  substance  of  that  conversation,  as  you  remem- 
ber it? 

A.  Mr.  Well  asked  what  make,  type  and  so  forth 
the  equipment  was.  We  explained  they  were  four 
Autocar  trucks  that  we  had  in  mind  purchasing 
for  the  job.  They  were  seven  yard  capacity,  and 
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would  handle  eight  yards;  that  they  were  in  good 
condition,  [47]  had  Heil  hoists,  and  that  is  about 
all  I  remember. 

Q.  Did  you  discuss  the  terms  imder  which  you 
were  to  let  them  have  these  trucks? 

A.     Yes,  sir. 

Q.     What  were  the  terms,  please? 

A.     Railroad  Commission  rates. 

Mr.  Sehell :  We  object  to  the  form  of  that  ques- 
tion as  calling  for  the  conclusion  of  the  witness. 

The  Court :    State  what  was  said. 

A.     Railroad  Commission  rates,  $2.70  an  hour. 

Q.     Who  said  that?  A.     Mr.  Wells. 

Mr.  Barnett:  Q.  Was  anything  said  by  Mr. 
Wells  with  reference  to  payment  of  drivers,  insur- 
ance and  so  forth? 

A.  Yes,  sir,  he  said  that  his  firm  would  take  care 
of  the  drivers'  payroll  as  well  as  the  insurance; 
that  is,  the  compensation  insurance. 

Q.  Directing  your  attention  to  the  language  of 
the  contract,  at  the  time  you  were  going  to  work 
will  you  state  what  the  conversation  was  in  that 
regard,  please? 

A.     He  said .  We  asked  him  how  long  the  job 

would  last,  and  he  said  four  months,  120  working 
days. 

Q.  Was  anything  further  said  in  reference  to 
your  employment  by  the  Macco  people  ? 

A.  Nothing  other  than  he  said  the  equipment 
sounded  interesting,  and  we  would  be  welcome  to 
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go  to  work  for  them  on  another  job  after  the  Beth- 
lehem Steel  job  was  over. 

Q.  AVhen  do  you  recall  that  this  conversation 
took  place?  A.     The  last  part  of  November. 

Q.  Subsequent  to  that  time  did  you  have  any 
further  conversation  with  Mr.  Wells  ? 

A.     Yes,  several  days  after. 

Q.     What  did  the  conversation  deal  with?  [48] 

A.  He  said  he  was  not  definitely  sure  how  many 
trucks  he  would  hire,  because  he  didn't  know  as  to 
his  own  equipment,  whether  it  would  be  in  San 
Francisco  or  San  Diego.  He  said  to  contact  him 
three  or  four  days  later. 

Q.  Was  this  prior  to  the  time  that  he  signed 
Plaintiffs '  Exhibit  3,  the  assignment  ? 

A.     Yes,  sir. 

Q.  Subsequently,  after  these  various  conversa- 
tions, you  produced  Plaintiffs'  Exhibit  3  for  his 
signature,  is  that  correct  ?  A.     Yes,  sir. 

Q.     And  did  he  return  it  ?  A.     Yes,  sir. 

Q.  Did  he  return  the  amounts,  that  is,  the 
$875.00  a  month  ?  A.     Yes,  sir. 

Q.     For  a  period  of  four  months  ? 

A.    Yes,  sir. 

Q.  And  it  was  signed  subsequently  by  him,  is 
that  correct  ?  A.     Yes,  sir. 

Q.  Did  you  subsequently  return  that  to  Mr. 
Young  or  to  Mr.  O'Neill? 

A.     Mr.  O'Neill  it  was. 

Q.  How^  long  have  you  been  in  the  trucking 
business  ?  A.I  was  raised  in  it. 
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Q.     How  old  a  man  are  you,  plesae  ?  A.     31. 

Q.     Was  your  father  in  it  before  you? 

A.     Yes,  sir. 

Q.  Do  you  specialize  in  any  particular  branch 
of  the  trucking  business? 

A.  The  last  several  years  it  has  been  mostly 
construction. 

Q.  In  the  last  several  years  you  say  it  has  been 
mostly  construction  work  ?  A.     Yes. 

Q.  In  reference  to  the  trucks  themselves,  are 
you  familiar  with  the  maintenance  of  and  the  va- 
rious quality  of  trucks?  A.     Yes,  sir. 

Q.     Do  you  work  on  them  ? 

A.    Yes,  sir.  [49] 

Q.     Are  you  a  mechanic  ?  A.     Not  by  trade. 

Q.  You  know^  something  about  trucks,  don't 
you?  A.     Yes,  sir. 

Q.     Can  you  operate  them?  A.     Yes,  sir. 

Q.  Can  you  state  to  his  Honor  and  to  the  jury 
the  condition  of  the  trucks  that  you  purchased  ? 

A.     I  didn't  hear  that. 

Q.     What  condition  were  the  trucks  in? 

A.     They  were  in  good  condition. 

Q.     Did  you  drive  over  to  the  Bethlehem  job? 

A.     Yes,  sir. 

Q.    When  did  they  actually  go  to  work? 

A.     December  9th. 

Q.     When  did  you  receive  delivery,  if  you  recall  ? 

A.  About  December  5th,  approximately.  That 
may  be  a  day  or  so  off. 
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Q.  Did  you  do  any  work  on  the  trucks  in  be- 
tween that  time?  A.     Yes,  I  worked  on  them. 

Q.     What  work,  please? 

A.  It  was  mostly  minor  repairs,  such  as  igni- 
tion, wiring,  generators,  gaskets,  carburetion  and 
other  minor  things  like  that. 

Q.  How  many  hours  a  day  were  those  trucks  on 
the  job? 

A.     They  were  on  all  the  time,  24  hours  a  day. 

Q.     For  how  long  a  period  of  time  ? 

A.  They  w^ere  there  from  the  first  part  of  De- 
cember until  January  18th. 

Q.  During  that  time  did  you  devote  your  services 
to  the  work  ?  A.     Yes,  sir. 

Q.     How  many  hours  a  day  did  you  put  it? 

A.     At  least  12,  and  sometimes  24. 

Q.     Were  you  there  with  Mr.  Sinclair? 

A.    Yes,  sir. 

Q.  There  w^as  always  one  of  you  there,  is  that 
right?  A.     That  is  correct. 

Q.  Have  you  received  any  money  from  the  Macco 
Construction  [50]  Company  for  the  work  that  you 
performed?  A.     No,  sir. 

Q.  Have  you  received  any  money  from  the  Macco 
Construction  Company  for  the  work  that  the  trucks 
did?  A.     No. 

Q.     Nothing  has  been  paid  to  you  at  all  ? 

A.     Nothing  at  all. 

Q.  When  was  the  first  time  you  were  informed 
that   your   services  were   no   longer  required,   and 
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when  I  say  ^^ services^'  I  mean  the  services  of  the 

trucks  as  well  ?  A.     On  January  18th. 

Q.     What  were  the  circumstances,  please? 

A.     Mr.  Sinclair  told  me 

Q.  Just  a  minute.  You  had  no  conversation  with 
any  representative  of  the  Macco  people,  is  that 
true?  A.     Not  before  then. 

Q.  Is  it  also  true  that  Mr.  Sinclair  took  care  of 
the  figures  of  the  partnership  ? 

A.     All  the  figures  ? 

Q.  The  mathematics  connected  with  the  books 
and  so  forth  ?  A.     Yes. 

Q.  Is  it  also  true  you  devoted  your  time  to  the 
maintenance  of  the  trucks  themselves,  is  that  cor- 
rect? A.     Yes,  sir. 

Mr.  Barnett:    That's  all. 

Cross  Examination 

Mr.  Schell :  Q.  Mr.  Farr,  you  say  you  have 
been  in  the  trucking  business  how  long  ? 

A.     Ever  since  I  can  remember. 

Q.  Not  knowing  how  good  your  memory  is,  what 
would  you  say  that  was  in  years  ? 

A.  Well,  my  father  started  in  long  before  I  was 
born. 

Q.  I  didn't  ask  you  about  your  father.  How  long 
have  you  been  in  the  trucking  business  ? 

A.  Actually  in  business  myself,  starting  at  the 
legal  age,  say,  21.  [51] 

Q.  What  were  you  doing  in  connection  with  the 
trucking  business  during  the  year  1940  ? 
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A.     I  was  driving  for  Mr.  Sinclair. 

Q.     You   were   a   driver   in   the   employ   of  Mr. 
Sinclair  *?  A.     Yes,  sir. 

Q.  Did  that  go  right  up  until  the  first  part  of 
December,  1940? 

A.  No,  Mr.  Sinclair  sold  out.  I  drove  for  his 
partner  whom  he  sold  out  to  for  a  while  after  that. 

Q.  What  had  you  been  doing  during  the  month 
of  November,  at  that  time  ? 

A.     We  were  negotiating  this  arrangement. 

Q.     During  the  month  of  November  ? 

A.     Yes,  sir. 

Q.  Had  you  ever  been  in  the  trucking  business 
yourself,  that  is,  outside  of  a  truck  driver  ? 

A.     Yes,  sir. 

Q.     When  and  where? 

A.  Fargo,  North  Dakota,  from — I  took  over 
ownership  on  the  death  of  my  father  on  the  30th 
of  June,  1932. 

Q.  When  did  these  particular  trucks  first  start 
working  over  there  on  the  Bethlehem  job? 

A.     The  9th  of  December. 

Q.     Did  all  your  trucks  work  that  day  ? 

A.    Yes,  I  believe  they  did. 

Q.  Isn't  it  a  fact  that  those  trucks  were  num- 
bered 11,  22,  33  and  44  ?  A.     Yes,  sir. 

Q.  As  a  matter  of  fact.  No.  44  didn't  work  at 
all  that  day,  did  it  ? 

A.     I  don't  recall  offhand. 

Q.     You   say  that  you   devoted   from   12   to   24 
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hours  a  day  in  the  operation  of  this  trucking  busi- 
ness, is  that  correct  ?  A.     Yes,  sir. 

Q.  You  weren't  on  the  payroll  of  Macco,  were 
you  *?  A.     No. 

Q.  You  were  engaged  in  your  own  business  of 
operating  this  trucking  business,  is  that  right  ? 

A.     Yes,  sir. 

Q.  Mr.  Sinclair  was  not  an  employee  of  Macco, 
was  he?  A.     No.  [52] 

Q.  Was  he  engaged  also  in  the  operating  of  this 
trucking  business?  A.     Yes. 

Q.     How  much  time  did  he  spend  around  there? 

A.     About  the  same  time. 

Q.     12  to  24  hours  a  day?  A.     Yes,  sir. 

Q.  What  did  you  do  during  those  12  to  24  hours 
a  day? 

A.  That  covers  a  lot  of  territory.  We  were  busy 
adjusting  equipment,  taking  care  of  it,  watching  it, 
watching  the  drivers. 

Q.  Did  the  trucks  work  on  the  10th  of  Decem- 
ber, any  of  them?  A.     I  don't  know  that. 

Q.  Did  you  keep  any  records  of  when  these 
trucks  operated,  and  when  they  didn't  operate? 

A.     I  didn't  personally. 

Q.  Did  Mr.  Sinclair,  as  far  as  you  know,  keep 
records  of  that?  A.     Yes. 

Q.  Of  the  hours  that  the  trucks  operated,  the 
individual  trucks  and  so  forth? 

A.     I  believe  he  did,  yes. 
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Q.  So  far  as  you  know,  that  record  is  available 
in  the  firm  of  Farr  and  Sinclair,  is  that  right? 

A.     As  far  as  I  know. 

Q.  Isn't  it  a  fact,  Mr.  Farr,  that  on  the  9th  day 
of  December,  there  were  only  three  trucks — I  am 
talking  now  about  those  four  trucks,  these  Auto- 
cars— that  w^ere  in  operation.  And  further,  none  of 
them  were  able  to  work  a  full  day  that  day? 

A.     No,  that  isn't  right. 

Q.  Isn't  it  a  fact  that  when  the  trucks  were 
trying  to  operate  that  first  day,  that  you  had  gas- 
kets blow  out  and  water  hoses  go  bad  and  ignition 
trouble  ?  A.     We  had  some,  yes. 

Q.     Isn't  it  a  fact .  Well,  withdraw  that. 

Q.     Do  you  know  Mr.  Burch?  A.     Yes,  sir. 

Q.  He  was  the  foreman  around  that  place,  was 
he  not?  A.     Yes,  sir.  [53] 

Q.     Macco?  A.     Yes,  sir. 

Q.  Do  you  remember  having  a  conversation  with 
Mr.  Burch  on  the  9th  day  of  December,  in  which 
he  told  you  that  the  trucks  were  in  such  terrible 
condition  that  he  couldn't  let  you  work? 

A.     Not  that  kind  of  a  conversation. 

Q.  Did  he  say  that  to  you  in  substance  or  effect 
at  that  time?  A.     I  don 't  recall  that. 

Q.  And  isn't  it  a  fact  that  you  told  him  that 
you  would  do  some  work  on  the  trucks,  that  the 
trucks  had  been  standing  around  for  several  years, 
and  everything  had  dried  out,  and  you  were  going 
to  do  some  work  on  them,  and  he  said  something  to 
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the  effect,  ''Well,  you  better,  if  you  want  to  work 

around  here''?  A.     No. 

Q.  Isn't  it  a  fact  that  about  two  days  later  he 
told  you  your  trucks  were  in  such  bad  condition 
that  you  were  all  through  on  that  job? 

A.     Mr.  Burch  didn't  say  that. 

Q.  Isn't  it  a  fact  that  you  then  asked  him  if  you 
fixed  the  trucks  and  got  them  back  in  good  shape 
could  you  go  back  to  work  ? 

A.     All  that  was  with  Mr.  Wells. 

Q.     Mr.  Wells  told  you .  You  had  that  kind 

of  a  conversation  with  Mr.  Wells,  did  you  ? 

A.     Not  that  kind  of  a  conversation,  no,  sir. 

Q.  I  am  asking  you  if  you  had  a  conversation 
like  that  with  Mr.  Burch?  A.     No,  sir. 

Q.  Isn't  it  a  fact  that  when  you  asked  him  if 
you  could  go  back  on  the  job,  put  the  trucks  back 
to  work,  he  said  that  he  would  have  to  see  Mr.  Wells 
about  it  ?  A.     No,  sir. 

Q.  December  9th,  the  day  when  the  job  started, 
was  a  Monday,  was  it  not  ? 

A.     I  don't  recall. 

Q.  With  the  exception  of  whatever  work  those 
trucks  did  on  that  [54]  date,  no  more  work  was 
done  by  those  trucks  until  the  following  morning? 

A.     I  don't  remember. 

Q.  It  was  about  the  end  of  that  first  week  when 
Mr.  Burch  said,  ''If  your  trucks  are  all  in  working 
condition,  you  can  try  again,"  or  words  to  that 
effect?  A.     No. 
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Q.  Did  you  keep  a  record  of  the  percentage  of 
time  that  your  trucks  were  in  operation  ? 

A.     Mrs.  Sinclair  kept  those  records. 

Q.  Did  you  have  considerable  brake  trouble 
with  those  trucks?  A.     No,  sir. 

Q.     Did  you  reline  the  brakes  at  any  time  ? 

A.     Yes,  sir. 

Q.     Did  you  do  mechanical  work  on  these  trucks? 

A.     Some. 

Q.     And  you  supervised  the  drivers  ? 

A.     Yes,  sir. 

Q.     Gave  them  instructions?  A.     No,  sir. 

Q.  What  did  you  do  in  the  way  of  supervising? 
You  said  you  were  busy  supervising  and  watching 
the  drivers?  What  did  you  do  in  that  regard? 

A.     Checking  on  them  as  to  their  capabilities. 

Q.  And  if  you  found  they  weren't  capable,  what 
would  you  do  ?  A.     Fire  them. 

Q.  You  fired  them.  How  many  did  you  fire  be- 
cause they  vv^ere  not  capable  ? 

A.     I  don't  recall  the  exact  number. 

Q.     Approximately? 

A.     I  couldn't  give  you  that  definitely. 

Q.     Was  it  more  than  one  ?  A.     Yes. 

Q.     More  than  five?  A.     No. 

Q.     Less  than  five? 

A.     Somewhere  around  five. 

Q.  Somewhere  aroimd  five.  How  many  drivers 
did  you  hire  for  that  job? 

A.     It    varied    considerably,    depending    on    the 
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number  of  trucks  Macco  would  let  us  run  during 

the  shift. 

Q.  You  furnished  all  the  gasoline  and  every- 
thing for  the  operation  of  those  trucks? 

A.  No,  but  it  was  deducted  from  [55]  our  earn- 
ings. 

Q.  Now%  you  had  considerable  trouble,  didn't 
you,  all  during  the  time  you  were  on  this  job  and 
keeping  those  trucks  operating?  A.     No,  sir. 

Q.     Did  those  trucks  have  cabs  on  them? 

A.     Three  of  them  did. 

Q.     What  kind  of  cabs?  A.     Open. 

Q.  Open  cabs.  What  do  you  mean  by  an  open 
cab?  A.     Without  doors. 

Q.     What?  A.     Without  doors. 

Q.     Were  they  equipped  with  lights? 

A.     Yes,  sir. 

Q.    What  kind  of  lights? 

A.     I  don't  recall  the  name. 

Q.  Do  you  remember  having  a  conversation  with 
Mr.  Tucker  ?  Do  you  know  Mr.  Tucker  ? 

A.    Yes,  I  know  Mr.  Tucker. 

Q.     He  was  an  employee  of  Macco 's,  wasn't  he? 

A.     Yes,  sir. 

Q.     Manager  and  assistant  superintendent? 

A.     Yes,  sir. 

Q.  You  would  see  Mr.  Tucker  from  time  to  time 
on  the  job,  would  you?  A.     Yes,  sir. 

Q.  Do  you  remember  an  occasion  approximately 
a  week  before  January  18th,  1941,  when  you  met 
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Mr.  Tucker  at  the  entrance  to  that  little  office  they 

have  there  in  the  Bethlehem  yards  ? 

A.  I  don't  recall  meeting  Mr.  Tucker  there,  do 
you  mean? 

Q.     What? 

A.  I  don't  recall  definitely  meeting  him  any 
particular  place. 

Q.  Do  you  recall  a  conversation  you  had  with 
Mr.  Tucker  when  you  met  him  in  the  office,  say, 
around  about  the  10th  or  11th  or  12th  of  January, 
along  in  there,  and  you  asked  Mr.  Tucker,  ^^How 
much  longer  will  I  be  around  here?" 

A.     I  don't  recall  that. 

Q.  Can  you  recall  whether  there  was  such  a 
conversation  or  not  ?  A.     No,  sir.  [56] 

Q.     And  Mr.  Tucker  said,  *'Not  much  longer"? 

A.     No. 

Q.  He  said,  ''You  better  be  looking  for  work 
for  those  trucks,"  and  he  told  you  about  a  job  over 
across  the  Bay  that  Kaiser  was  handling  ? 

A.    No,  sir. 

Q.     You  don't  remember  that  conversation? 

A.     No,  sir. 

Q.  Do  you  remember  of  having  a  number  of 
complaints  from  drivers  that  they  wouldn't  drive 
these  trucks  because  they  were  unsafe  ? 

A.     No,  sir. 

Q.     Do  you  remember  any  such  complaints? 

A.     One. 

Q.     Do  you  remember  who  that  was  ? 
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A.     No,  sir. 

Q.     What  did  you  do  with  that  driver? 

A.     I  don't  recall. 

Q.     Did  you  fire  him  or  did  he  quit  ? 

A.  He  complained  that  the  brakes  were  bad 
on  one.  They  were  relined  the  same  day. 

Q.     Did  he  continue  working,  or  did  he  quit? 

A.     Not  for  us. 

Q.     He  didn't  continue  driving  those  trucks? 

A.     No. 

Q.  Now,  you  furnished  all  the  repair  parts  and 
so  forth  of  these  trucks,  did  you  ?  A.     Yes,  sir. 

Q.  And  maintained  them  during  that  time,  from 
December  9th  to  January  18th?  A.     Yes,  sir. 

Q.     Paid  all  the  operation  expense? 

A.     Yes,  sir. 

Mr.  Schell :    That  is  all. 

Redirect  Examination 

Mr.  Barnett :  Q.  Mr.  Farr,  who  furnished  these 
drivers  for  you  ?  A.     Macco. 

Q.  That  was  part  of  the  deal  that  they  insisted 
upon,  is  that  true  ? 

Mr.  Schell :  Just  a  moment.  We  object  to  that 
as  leading  and  suggestive.  [57] 

The   Court:     Objection   sustained. 

Mr.  Barnett :  Q.  Was  there  any  conversation 
had  with  Mr.  Wells  relative  to  the  furnishing  of 
drivers  by  them   for  your   equipment? 

A.     Yes,  sir. 
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Q.     What  was  that  conversation? 

A.  He  said  that  Macco  had  considerable  drivers 
of  their  own  on  their  hands,  and  said  they  didn't 
have  any  equipment,  and  asked  us  if  we  would 
absorb  them. 

The  Court:     Will  you  read  the  answer? 
(Answer  read.) 

Mr.   Barnett:     That's   all. 

Mr.  ScheU:     That's  all. 

Mr.   Barnett:     Mr.   Thiel,   please. 


HERBERT  THIEL, 

called  for  the  Plaintiffs;  Sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  jury.  A.     Herbert  Thiel. 

Mr.  Barnett:  Q.  Mr.  Thiel,  what  is  your  busi- 
ness or  occupation,  please?  A.     Mechanic. 

Q.     How  long  have  you  been  a  mechanic? 

A.     Approximately    around    20    years. 

Q.     How  old  a  man  are  you,   please? 

A.    46. 

Q.     Are  you  specializing  in  trucks,  auto  trucks? 

A.     I  have;  in  the  last  number  of  years  I  have. 

Q.     Where  are  you  presently  working? 

A.  I  am  working  for  G.  W.  Thomas  Drayage 
Company. 

Q.  Directing  your  attention  to  the  latter  part 
of    November,    1940,    or    early    part    of    December 
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of  that  year,  were  you  acquainted  with  Mr.  Farr 

and  Mr.   Sinclair? 

A.  I  was  not,  until  I  was  sent  down  from  the 
union.   [58] 

Q.  In  what  capacity  were  you  sent,  as  a  me- 
chanic'? A.     Yes,  sir. 

Q.     Did  you  subsequently  go  to  work  for  them? 

A.     Yes. 

Q.     Am  I   correct 

Mr.  Schell:     I  beg  your  pardon. 

Mr.  Barnett:  Q.  Mr.  Thiel,  you  worked  for 
Farr  and  Sinclair  while  they  were  on  this  Macco 
job?  A.     Yes,  sir. 

Q.  Are  you  familiar  with  the  type  of  equip- 
ment they  had   operating   at  that  time? 

A.     Yes,  sir. 

Q.  Have  you  had  experience  in  overhauling 
trucks  of  that  character?  A.     Yes,  I  have. 

Q.     Have    you    operated    them? 

A.     Yes,   I   have. 

Q.     And  repaired  them,  I  take  it?  A.     Yes. 

Q.  Will  you  state  to  his  Honor  and  to  the  jury, 
please,  what  the  condition  of  the  trucks  was  during 
the  time  you  were  working  for  them? 

A.  Well,  I  would  say  the  trucks  were  in  pretty 
good  condition. 

Q.  On  or  about  January  17th  or  18th,  what 
was  the  condition  of  the  trucks? 

A.     They  were  in  very  good  condition  then. 

Q.     How  many  hours  a  day  were  they  working? 
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Mr.    Schell:     Just   a   moment.     Withdraw   that. 

A.  They  were,  as  far  as  I  know,  working  almost 
all  the  time,  except  when  they  were  laid  up  for 
rain. 

The  Court:     That  answer  is  stricken  out. 

Mr.  Barnett:  Q.  Approximately  how  many 
hours  a  day,  assuming  a  day  had  24  hours  in  it, 
could  you  tell  us  these  trucks  were  working,  if 
you  know*? 

Mr.  Schell:  I  object  to  that  question  as  calling 
for  the  conclusion  and  opinion  of  the  witness. 

The  Court:  I  don't  know.  If  he  doesn't  know, 
he  can  say  so.  [59] 

A.  I  was  only  working  there  8  hours,  of  course ; 
sometimes  a  little  overtime;  but  as  far  as  I  know, 
during  the  time  I  was  there  they  were  working 
practically  all  the  time,  except  when  they  might 
be  laid  up  for  small  repair  for  a  short  time. 

The  Court:     That  answer  is  stricken  out. 

Mr.  Barnett :  Q.  Who  else  did  mechanical  work 
on  those  trucks  besides  yourself? 

A.  There  were  two  other  mechanics  on  the  other 
two  shifts. 

Q.  By  'Hhe  other  two  shifts,"  what  do  you 
mean? 

A.  In  other  words,  they  worked  three  shifts, 
and  there  was  a  mechanic  for  each  shift. 

Q.  That  is,  each  mechanic  worked  eight  hours 
a  day,  is  that  correct?  A.     That's  right. 
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Q.  Now,  you  did  have  some  sloppy  weather,  as 
you  call  it?  A.     Yes. 

Q.     Is  that  true?  A.     Yes. 

Q.  Is  it  also  true  on  occasions  all  of  the  trucks 
on  the  job  had  to  be  hauled  out  by  caterpillar, 
is  that  correct?  A.     That's  correct. 

Q.     These    trucks    were    no    exception? 

A.     No. 

Q.  You  say  they  were  in  very  good  condition 
at  the  time  that  the  work  terminated? 

A.     That's  right. 

Q.     What  did  you  do  after  that  work? 

A.     I  went   to   work   for    Siblev. 

Q.     On   the   same  job? 

A.     On  the  same  job. 

Q.     What  type  of  equipment  did  they  have? 

A.  They  have  had  different  types,  but  practi- 
cally on  the  same  caliber  of  a  truck  that  Mr.  Farr 
and  Mr.   Sinclair  had. 

Q.  When  did  you  go  to  work  for  Farr  and 
Sinclair  first? 

A.  It  was  either  the  3rd  or  4th  of  Decem- 
ber. [60] 

Q.  What  did  you  do  between  that  time  and  the 
time  that  the  trucks  actually  worked  on  the  job? 

A.  Worked  on  the  trucks,  done  the  minor  re- 
pairs on  there  to  have  them  in  good  condition 
when  they  went  to  w^ork. 

Mr.  Barnett:     That's  all. 

The  Court:     Just  a  moment,  please. 
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Cross  Examination 

Mr.  Schell :  Q.  What  kind  of  trucks  did  Sibley 
operate "? 

A.  They  have  had  Kleibers  and — I  don't  know 
— different  names.  As  I  say,  they  had  Kleiber 
trucks  there. 

Q.     Any  Autocars  like  this? 

A.     No,  they  didn't  have  no  Autocars  like  this. 

Q.  Did  you  do  any  major  overhauling  on  any 
of  these  trucks,   these   four  Autocars? 

A.     Just  a  few. 

Q.  What  did  you  do?  Did  you  put  any  new 
transmissions  in  them? 

A.     Put   in  new  rear  ends. 

Q.     How  many  new  rear  ends  did  you  put  in? 

A.  Either  one  or  two.  One  was  torn  when  they 
hauled  it   out  with  the  cat. 

Q.     Did   you   have   any   trouble   clutch   trouble? 

A.  Nothing  excepting  a  little  adjustment — 
that's  all. 

Q.  Isn't  it  a  fact,  Mr.  Thiel,  every  time  they 
dropped  the  clutch  it  would  hop  off  five  or  six 
feet?  A.     Not  to  my  knowledge. 

Q.     How  about  brakes  on  them? 

A.  They  were  all  in  pretty  good  condition,  ex- 
cept the  one  that  we  had  to  reline. 

Q.  You  just  relined  one  set  of  brakes,  is  that 
correct?  A.     Yes,  sir. 

Mr.  Schell:     That  is  all.  [61] 
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Redirect  Examination 

Mr.  Barnett:     Just  one  question,  Mr.  Thiel: 

Q.  You  said  you  had  to  put  in  a  rear  end  be- 
cause  one   truck   was   pulled   out   by   a   cat. 

A.     Yes,  sir. 

Q.     Tell   us   what   you   mean   by   that? 

A.  Well,  where  they  dump,  as  it  was  raining 
very  soft  there,  it  sunk  down  clear  to  the  bedding. 
They  hooked  the  big  cat  on  to  it,  and  put  the 
power  on  the  truck  to  pull  it  out,  to  get  it  un- 
loaded, and  pulled  the  rear  end  out  of  it. 

Q.     By  ^'cat"  you  mean  caterpillar  tractor? 

A.     Caterpillar  tractor. 

Q.  That  happened  wnth  other  trucks  belonging 
to  other  people A.     Yes. 

Mr.   Schell:     What  do  you  mean? 

The  Court:  Just  a  minute.  Let  counsel  finish 
his  question. 

Mr.   Barnett:     Q.     Is  that   correct? 

A.     Yes. 

Q.     They   were   pulled   out   by   the    Caterpillar? 

A.    Yes. 

Mr.  Barnett:     That's  all. 

Recross  Examination 

Mr.  Schell :  Q.  Those  trucks  retained  their 
rear  ends,  though,   didn't  they? 

A.     I   didn't   get   that. 

Q.  Those  trucks  retained  their  rear  ends, 
though,   didn't  they? 
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A.  I  don't  know.  Some  of  them  have  had  rear 
ends.  I  know  they  were  putting  rear  ends  in 
other  trucks  there,  too. 

Mr.   Schell:     That's  all. 

Mr.  Barnett:     That's  all.     Mr.  Sinclair,  please. 


ROBERT  SINCLAIR, 

called  for  the  Plaintiffs;  Sworn.  [62] 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  jury.  A.     Robert  Sinclair. 

Mr.  Barnett:  Your  Honor,  may  I  request  that 
the  bailiff  bring  over  that  blackboard.  This  witness 
is  afflicted,  as  your  Honor  can  observe,  with  a  type 
of  ailment  that  might  make  it  difficult  for  him  to 
answer  questions.  There  is  nothing  the  matter  with 
his  writing  those  answers  on  the  blackboard,  and 
with  your  Honor's  permission  I  would  like  to  ex- 
amine the  witness  under  those  circumstances. 

The   Couit:     Have  you   any  objection,   counsel? 

Mr.  Schell:     No,  I  have  no  objection. 

The  Court:  All  right,  the  Court  will  be  very 
pleased  to  have  the  witness  testify  accordingly. 
Bring  the  blackboard  over  here  so  everybody  can 
see  it.  I  wonder  if  it  would  not  be  better  to  put 
it  so  both  counsel  face  it. 

Mr.  Schell:  I  was  going  to  suggest  that  we  put 
it  here  and  have  the  witness  down  here. 

The  Court:     Yes,  bring  it  a  little  closer. 

Mr.  Barnett:  I  don't  know  if  the  jury  can  see 
it  there  or  not,  your  Honor. 
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The  Court:  Straighten  it  out  now,  counsel.  I 
think  you  better  write  fairly  large,  Mr.  Sinclair. 
After  you  are  through  writing  stand  out  of  the  way 
so  everybody  can  see  it. 

C/  ft/ 

Mr.  Schell:     Do  you  mind  if  I  sit  here? 

The  Court:  No,  if  you  can  share  the  table  with 
counsel  without  argument. 

Mr.  Barnett:     We  get  along  fine,  your  Honor. 

The  Court:  I  think,  gentlemen,  before  start- 
ing this  I  will  giye  the  jury  a  recess.  We  will  take 
a  recess  for  a  few  moments,  ladies  and  gentlemen 
of  the  jury.  [63] 

Mr.  Barnett:  I  might  mention  that  sometimes 
Mr.  Sinclair  can  come  right  out  with  it,  and  other 
times  he  cannot,  as  your  Honor  observed. 

The    Court:     Yes,    anything   to   make   Mr.    Sin- 
clair comfortable.   The  Court  will  be  in  recess. 
(Recess.) 

Mr.  Barnett:     May  I  recall  Mr.  Young  to  the 
stand  for  one  question,  please,  your  Honor? 
The  Court:     All  right. 


FRANK  YOUNG, 

Recalled  for  the  Plaintiffs;  previously  sworn. 

Mr.  Barnett:  Q.  Mr.  Young,  during  the  recess 
you  called  my  attention  to  an  inaccuracy  you  made 
in  reference  to  a  question  that  I  asked. 

A.     Yes. 
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Q.  That  dealt  with  the  date  of  delivery  of  those 
trucks.  A.     Yes,  sir. 

Q.  And  you  asked  me  to  place  you  on  the  stand 
for  that  purpose?  A.     Yes. 

Q.  Have  you  refreshed  your  recollection  as  to 
that  date? 

A.  Yes,  that  date  was  about  the  1st  of  Decem- 
ber. 

Q.  What  did  you  have  in  mind  when  you  an- 
swered the  25th  or  26th  of  November  ? 

A.  That  was  when  we  first  started — they  first 
started  talking  to  me  about  buying  the  trucks. 

Mr.  Barnett:     That's  all. 

Mr.  Schell:     No  questions. 

Mr.  Barnett:     Mr.  Sinclair. 


ROBERT  SINCLAIR, 

Recalled  for  the  Plaintiffs;  previously  sworn. 

Mr.  Barnett:  Q.  Mr.  Sinclair,  what  is  your 
present  busi-  [64]  ness  or  occupation? 

A.     (Writing  on  blackboard) :     Truck  driver. 

Q.     Truck  driver?  A.     Yes,  sir. 

Mr.  Schell:  I  am  awful  sorry,  Mr.  Barnett,  but 
I  cannot  read  that. 

The  Court:  Turn  that  around  so  all  the  jury 
can  see  it. 

Mr.  Barnett :  Q.  Have  you  been  in  the  contract- 
ing business?  A.     Yes. 
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Q.  How  long  have  you  been  in  the  contract- 
ing business?  A.     (Writing):     1939. 

Q.  Do  you  recall  the  latter  part  of  November, 
1940,  when  you  had  a  conversation  with  Mr.  Wells? 

A.     Yes,  sir. 

Q.     Where   was   that   conversation   had? 

A.     (Writing) :     Palace  Hotel. 

Q.     Palace  Hotel?  A.     Yes. 

Q.  What  were  the  circumstances  of  your  com- 
ing in  contact  with  Mr.  Wells? 

A.  (Writing) :  Farr  and  I  had  heard  of  the 
Bethlehem  job  and  contacted  Mr.  Wells  to  find  out 
if  he  was  interested  in  renting  trucks. 

The  Court:  Now,  just  stand  back  out  of  the 
wav,  Mr.  Sinclair. 

(Answer  read  aloud  by  Mr.  Barnett.) 

Mr.  Barnett:  Q.  Do  you  recall  what  date  you 
first  contacted  Mr.  Wells  at  the  Palace  Hotel? 

A.     No,  sir. 

Q.     Do  you  remember  the  occasion? 

A.    No. 

Q.     Do  you  remember  seeing  him  the  first  time? 

A.     Yes. 

Q.     Was  that  in  a  room  in  the  Palace  Hotel? 

A.     Yes. 

Q.  Am  I  correct  in  saying  that  Mr.  Wells,  Mr. 
Farr  and  yourself  were  present?  A.     Yes. 

Q.  Will  you  state  to  the  jury,  please,  and  to  his 
Honor,  what  you  said  and  what  Mr.  Wells  said  in 
reference  to  renting  your  [65]  trucks?  State  the 
conversation  please. 
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A.  (Writing) :  Mr.  Farr  made  most  of  the 
conversation.  He  asked  Mr.  Wells  if  lie  was  in- 
terested in  renting  trucks,  and  Mr.  Wells  said  he 
probably  would  be  as  soon  as  he  learned  whether 
or  not  Macco's  trucks  were  going  to  San  Diego  or 
not.  Farr  explained  that  the  trucks  we  had  in 
mind  were  Autocars,  cab  over  engine  models,  and 
had  a  capacity  of  almost  seven  cubic  yards  water 
level.  Mr.  Wells  said  he  was  interested  and  to  con- 
tact him  in  a  few  days. 

The  Court:  Stand  out  of  the  way,  counsel,  so 
the  jury  can  all  read  that. 

Mr.  Barnett :  Should  I  read  the  answer  to  the 
jury? 

The  Court:  Can  the  jury  all  read  it,  or  shall 
I  have  it  read"?    Apparently  the  jury  can  read  it. 

Mr.  Barnett:  I  believe  there  are  two  jurors 
here,  if  your  Honor  please,  that  cannot   read  it. 

A  Juror:     We  would  like  to  have  you  read  it. 

The  Court:     All  right.    Read  it  to  the  jury. 
(Answer  read  aloud  to  the  jury  b}^  Mr.  Bar- 
nett.) 

Mr.  Barnett:  Q.  Did  you  contact  him  in  a  few 
days?  A.     Yes. 

Q.  What  conversation  did  you  have  on  that  oc- 
casion? 

A.  (Writing) :  At  the  Palace  Hotel  Mr.  Wells 
again  would  not  give  a  final  answer. 

(Answer  read  aloud  by  Mr.  Barnett.) 
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Q.  How  long  after  this  second  conversation  did 
lie  give  you  a  final  answer? 

Mr.  Schell:     That  is  objected  to  as 

Mr.  Barnett:     Withdraw  it. 

Q.     Did  he  give  you  a  final  answer? 

A.     Yes.  imi 

Q.     When  w^as  that,  please? 

A.  (Writing) :  At  his  apartment.  He  told  us 
we  could  consider  ourselves  hired. 

(Answer  read  aloud  by  Mr.  Barnett.) 

Q.  Was  that  after  or  before  the  time  that  he 
signed  this  assignment  to  Young  &  Sons? 

A.     Before. 

Q.  How  long  after  this  conversation  in  his  apart- 
ment was  it  when  he  signed  the  assignment? 

A.     A  few  days. 

Q.  Was  anything  said  at  any  of  these  conver- 
sations as  to  the  lengih  of  time  that  you  and  your 
equipment  would  be  used?  A.     Yes,  sir. 

Q.  Will  you  state  to  his  Honor  and  to  the  jury, 
please,  what  was  said  and  by  whom  ? 

A.  (Writing)  :  Mr.  Wells  said  the  job  would 
last  four  months.  He  also  said  that  Macco  had 
many  jobs  all  over  the  Coast,  and  after  this  job 
we  could  follow  them  around.  He  said  he  was  glad 
to  help  us  get  started.  We  explained  that  we  were 
buying  the  trucks  on  the  strength  of  this  contract. 
W(  had  a  guaranty  with  us  at  that  time,  which  he 
promised  to  sign.    He  would  not  sign  it,  however, 
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for  the  amount  stipulated.    He  said  if  we  would 
have  the  amount  changed  from  $750.00  per  month 
to  $500.00  per  month  he  w^ould  sign  it. 
The  Court:     You  may  read  it,  counsel. 
(Answer  read  aloud  by  Mr.  Barnett.) 

Mr.  Barnett:  Q.  What  was  said  about  the 
Macco  trucks  working  on  the  San  Diego  job? 

A.     (Writing)  :     At  that  time  he  said  Macco 's 
trucks  were  going  to  be  in   San  Diego,   and  that 
he  was  glad  to  get  our  trucks.    He  asked  us  if  we 
knew  anyone  else  who  had  any  idle  trucks. 
(Answer  read  aloud  by  Mr.  Barnett.) 

Q.  Was  anything  said  relative  to  the  payment  of 
$750.00,  which  he  asked  be  reduced  to  $500.00  at  the 
time  that  the  guaranty  [67]  was  presented  to  him  ? 

Mr.  Schell:  That  is  objected  to  as  leading  and 
suggestive. 

A.     (Writing) :     I  don't  understand  it. 

The  Court:     Objection  sustained. 

Mr.  Barnett:  Q.  Did  he  sign  a  guaranty  for 
$500.00  ?  Let  me  put  it  that  way.  A.     No,  sir. 

Q.     Did  he  sign  any  guaranty  at  all? 

A.     No,  sir. 

Q.  Was  anything  said  as  to  the  reason  why  he 
changed  his  mind  in  that  regard? 

A.     Yes,  sir. 

Q.     State  what  was  said,  please. 

A.  (Writing)  :  He  had  told  us  he  was  vice- 
president  of  Macco.  When  we  took  this  guaranty  to 
him  the  following  day,  changed  to  $500.00,  he  told 
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us  he  was  not  vice-president  but  general  superin- 
lendent  and  did  not  have  the  authority  to  sign  it. 
(Answer  read  aloud  by  Mr.  Barnett.) 

Q.  Now,  subsequently  did  you  bring  to  him 
Plaintiffs'  Exhibit  3,  which  is  the  assignment  at 
the  rate  of  $875.00  per  month  ?  A.     Yes,  sir. 

Q.  Was  anything  said  as  to  whether  or  not  your 
employment  would  last  for  the  period  of  four 
months  so  that  the  payments  provided  for  in  that 
assignment  of  $875.00  for  a  period  of  four  months 
would  not  be  made? 

Mr.  Schell:  That  is  objected  to  as  leading  and 
suggestive. 

The  Court:     Objection  sustained. 

Mr.  Barnett:  Q.  Was  anything  said  as  to  the 
length  of  time  it  would  take  to  make  those  pay- 
ments ? 

Mr.  Schell :  Just  a  moment.  We  object  to  that. 
I  think  in  fairness,  Mr.  Barnett  should  follow  these 
conversations  in  chronological  order  and  not  attempt 
to  lead  the  witness  into  statements.  [68] 

Mr.  Barnett:  I  think  under  the  circum- 
stances  

The   Court:     The   objection   is   sustained. 

Mr.  Barnett :  Q.  Was  anything  said  during  the 
conversation  relative  to  the  length  of  time  of  your 
employ*? 

Mr.  Schell:     Same  objection. 

The   Court:     Objection   sustained. 

Mr.  Barnett:  Your  Honor,  I  think  under  the 
circumstances  a  leading  question 
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The  Court:     The  objection  is  sustained. 

Mr.  Barnett:  Q.  Was  anything  said  by  Mr. 
Wells  relative — Withdraw  that. 

Have  you  given  us  the  entire  conversation  be- 
tween Mr.  Wells  and  yourself  relative  to  the  pay- 
ment under  that  assignment? 

A.  (Writing)  :  At  his  apartment  the  first  time 
we  asked  very  directly  about  the  length  of  the  job, 
and  explained  that  unless  we  were  sure  of  working 
the  trucks  the  entire  four  months  we  would  not 
consider  purchasing  them.  Mr.  Wells  assured  us 
that  the  trucks  would  work  the  whole  four  months. 

Mr.  Schell:  Just  a  moment.  May  I  have  the 
reporter  read  back  that  question,  as  I  will  want 
to  make  a  motion  to  strike  part  of  the  answer. 

The  Court :     Read  it. 
(Question  read.) 

Mr.  Schell:  At  this  time  we  move  to  strike  the 
answer  on  the  ground,  first,  it  is  not  responsive  to 
the  question,  and  secondly,  that  the  portion  start- 
ing with  ^'Mr.  Wells  assured  us"  is  a  conclusion  of 
the  witness  and  not  a  statement  of  the  conversa- 
tion. 

The  Court:  Yes.  Everything  after  ''Mr.  Wells 
assured  us"  may  be  erased  from  the  board  and 
stricken  from  the  record.  [69] 

Mr.  Barnett:  Shall  I  read  the  balance  of  it  now, 
your  Honor? 

The  Court:     Yes. 

(Answer  read  aloud  by  Mr.  Barnett.) 
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Mr.  Barnett:  Q.  What  did  he  say  in  response 
to  your  statement? 

A.  (Writing)  :  He  said  the  trucks  would  stay 
on  the  job  the  entire  four  months,  and  not  to  worry 
after  that.  He  said  we  could  work  the  trucks  on 
other  Macco  jobs. 

(Answer  read  aloud  by  Mr.  Barnett.) 

Q.  Now,  Mr.  Sinclair,  you  say  you  have  been 
a  contractor?  A.     Yes,  sir. 

Q.     Has  that  been  independent  contracting  work? 

A.     No,  sir. 

Q.     What  type  of  work  was  that? 

A.     That  was  hauling. 

Q.  How  many  trucks  did  you  run  while  you 
were  in  that  businses? 

A.  (Writing) :  I  owned  three,  but  I  hired  as 
many  as  ten  more. 

(Answer  read  aloud  by  Mr.  Barnett.) 

Q.  In  that  work  did  you  become  familiar  with 
and  did  you  work  on  various  types  of  trucks? 

A.     Yes,  sir. 

Q.  Can  you  state  what  the  condition  of  the 
four  trucks  we  are  concerned  with  was  when  you 
purchased  them? 

A.  Yes.  (Writing) :  The  trucks  needed  work, 
fan  belts,  water  hoses,  wiring,  et  cetera,  and  needed 
replacing.  Motors,  transmissions,  differentials,  drive 
lines,  et  cetera,  were  in  good  condition. 

Q.  On  what  day  did  you  take  delivery  of  these 
four  trucks?  A.     I  can't  recall. 
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Q.     Approximately?  A.     No 

Q.     Maybe  you  better  write  it  there. 

A.     (Writing)  :     About  December  2nd,  1940. 

Q.  What  was  the  first  day  that  these  trucks 
went  to  work?  [70]  A.     December  9th. 

Q.  Between  the  2nd  and  9th,  what  work,  if  any, 
was  done  on  the  trucks? 

A.     We  repacked 

The  Court:  Get  him  another  piece  of  chalk,  Mr. 
Bailiff. 

A.  (Writing) :  We  repacked  the  wheel  bear- 
ings, checked  them  over,  installed  headlights,  and 
general  repairs  as  needed. 

(Answer  read  aloud  by  Mr.  Barnett.) 

Mr.  Barnett:  Q.  What  was  the  condition  of 
the  trucks  on  the  9th  of  December  when  you  first 
went  to  work,  at  least  when  you  first  worked  the 
trucks  ? 

A.  The  trucks  were  in  good  condition.  However, 
we  had  quite  a  lot  of  trouble.  Fan  belts,  radiator 
hoses,  and  generators  were  bad.  We  immediately 
replaced  the  parts,  and  also  relined  the  brakes 
on  one  truck,  and  had  one  hoist  overhauled. 
(Answer  read  aloud  by  Mr.  Barnett.) 

Q.  After  you  did  that  work  what  was  the  con- 
dition of  the  trucks?  A.     Good  shape. 

Q.  On  January  17th  or  18th  what  was  the  con- 
dition of  the  trucks?  A.     Excellent. 

Q.     Excellent?  A.     Yes. 
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Q.  What  arrangements  did  you  make  with  Mr. 
Wells  relative  to  the  compensation  you  were  to  re- 
ceive for  your  personal  services,  as  w^ell  as  for  the 
drivers,   if  any?  A.     None. 

Q.  How  much  was  paid  per  hour  for  the  use  of 
the  trucks? 

A.     (Writing) :     $2.70  plus  driver. 

(Answer  read  aloud  by  Mr.  Barnett.) 

Q.     Is  that  $2.70  per  hour  per  truck? 

A.     Per  hour  per  truck. 

Q.  In  addition  to  that  how  much  were  you  to 
receive  for  the  salaries  of  the  drivers? 

A.     (Writing)  :     Depending  on  union  scales.  [71] 

Mr.  Barnett:  May  it  be  stipulated  at  this  time, 
counsel,  and  I  take  this  as  an  offer  of  proof,  that 
it  was  $1,428  per  hour? 

Mr.  Schell:  I  don't  think  that  is  quite  correct, 
but  I  will  check  it. 

Mr.  Barnett :  It  is  $1.42851  per  hour.  I  wanted 
that  for  the  record ;  and  $9.00  for  seven  hours  work. 
That  is  admitted  in  the  pleadings,  your  Honor.  I 
will  pass  that  for  the  time  being. 

Q.  In  addition  to  furnishing  these  trucks,  did 
you  iurnish  your  own  personal  services? 

A.     Yes. 

Q.     Prom  whom  did  you  secure  the  drivers? 

A.  (Writing)  :  Macco  hired  the  drivers  and  as- 
signed them  to  the  trucks. 

Q.     Did  Macco  pay  the  drivers  to  work? 

A.    Yes. 
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Q.  So  of  this  amount  of  $1.42  plus  per  hour,  that 
was  not  credited  to  you  at  all ;  that  was  paid  direct 
to  the  driver*?  A.     That's  right. 

Q.  Now,  directing  your  attention  to  the  period 
you  actually  worked  on  the  job,  can  you  state  how 
many  days  you  worked?  When  I  say  ^^you"  I  mean 
the  trucks  as  well  as  yourself. 

A.     (Writing)  :     17  days. 

Q.     17  days?  A.     Yes. 

Q.     How  many  hours  per  day  did  you  work? 

A.  (Writing)  :  Farr  or  myself  was  there  all  the 
time. 

(Answer  read  aloud  by  Mr.  Barnett.) 

Q.  How  many  hours  per  day  did  the  trucks 
work  ? 

A.     (Writing)  :     Supposed  to  work  21. 

Q.  Not  what  they  were  supposed  to  work;  how 
many  did  they  work  ? 

A.     I  don't  know.    Do  you  mean [72] 

Q.     Were  they  on  three  shifts? 

A.     (Continuing)  :     actual  hours? 

Q.  Yes.  Well,  how  many  hours  did  the  job 
work  per  day? 

A.     (Writing):     21. 

Q.     21?  A.     Yes. 

Q.  When  were  you  told  that  your  services  were 
no  longer  needed?  A.     Yes,  sir. 

Q.     When  was  that?  A.     January  18,  1940. 

Q.  Would  you  state  the  circumstances  under 
which  you  were  told  that? 
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A.  (Writing) :  Mr.  Tucker  drove  up  at  2 :30 
P.  M.  and  told  me  we  were  all  through  at  3:30 
P.  M. 

(Answer  read  aloud  by  Mr.  Barnett.) 

Q.     Who  is  Mr.  Tucker? 

A.     Assistant  Superintendent. 

Q.  Was  he  on  the  job  during  the  time  you  were 
there  ?  A.     Yes. 

Q.     Yes?  A.     Yes,  sir. 

Q.  Had  you  had  any  conversation  with  Mr. 
Tucker  or  anyone  else  prior  to  this  time  as  to  the 
terms  of  your  contract? 

A.     No,  sir. 

Q.     No?  A.     No,  sir. 

Q.  And  on  January  18th,  at  about  2:30  P.  M. 
was  the  first  time  that  you  knew  you  were  through, 
is  that  correct?  A.     That's  right. 

Q.  Did  you  receive  any  money  for  the  services 
that  you  rendered?  A.     No,  sir. 

Q.  Did  you  receive  money  for  the  services  the 
trucks  had  rendered?  A.     No,  sir. 

Q.  Did  you  keep  a  record  of  the  total  amount 
of  working  hours  worked  by  trucks? 

A.     Yes,  sir. 

Q.  Did  you  keep  a  record  of  the  profits  made 
in  the  operations  of  those  trucks? 

A.     Yes,  sir. 

Q.  Did  you  estimate  altogether  what  your  net 
profits  would  have  [73]  been  had  you  been  permit- 
ted to  complete  your  contract?  A.     Yes,  sir. 
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Q.  Will  you  state  how  much  per  hour  net  per 
truck?  A.     Per  truck  net  profit "? 

Q.  I  mean  per  truck  what  you  would  have  made 
had  the  contract  been  completed"? 

Mr.  Schell:  To  which  we  object  as  incompetent, 
irrelevant  and  immaterial,  and  highly  speculative, 
with  no  foundation  laid. 

The  Court:  The  objection  is  sustained.  It  is  a 
jury  question. 

Mr.  Barnett:  Q.  Had  you  had  experience  in 
keeping  records  of  the  cost,  the  overhead  and  the 
profits  made  in  trucking  operations? 

A.     Yes,  sir. 

Q.     How  many  years  does  that  experience  cover? 

A.    Five. 

Q.     Five  years?  A.     Yes. 

Q.  In  considering  the  profits,  what  do  you  take 
into  consideration? 

A.  (Writing) :  Cost  of  gas,  cost  of  insurance, 
cost  of  breakdowns,  cost  of  mechanics,  cost  of  parts, 
cost  of  depreciation. 

Q.     Did  you  keep  such  a  record  on  this  job? 

A.     Yes,  sir. 

Q.  What  was  the  amount  of  net  profit  per  truck 
hour  that  you  made  on  this  job? 

A.     75  cents  per  truck  hour. 

Q.     75  cents  per  truck  hour?  A.     Yes,  sir. 

Q.     Did  you  figure  that  per  day?  A.     Yes. 

Q.     Would  that  be  three  per  day  per  truck  hour? 

A.     Yes. 

Q.  I  will  withdraw  it.  How  much  would  that 
be  for  your  total  operation  per  day? 
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A.     For  total  operation  ? 

Q.     Yes. 

Mr.  Schell:  That  is  objected  to  as  calling  for 
the  con-  [74]  elusion  of  the  witness.  It  is  too  vague 
and  indefinite  as  to  how  many  hours  the  truck 
worked  and  he  had  worked. 

Mr.  Barnett :  It  is  preliminary,  your  Honor.  I 
will  connect  it  up. 

The  Court:     Objection  sustained. 

Mr.  Barnett :  Q.  How  many  hours  per  day  per 
truck  did  your  trucks  work  on  the  job? 

A.     How  many  hours  per — average  ? 

Mr.  Schell:  Just  a  minute.  I  think  the  average 
is  no  good.  He  said  he  had  absolute  figures,  of 
how  much  they  worked. 

Mr.  Barnett:  Your  Honor,  that  is  a  subject  of 
cross  examination. 

The  Court:     Objection  sustained. 

Mr.  Barnett:  Q.  In  arriving  at  that  figure  of 
75  cents  per  truck  hour  per  truck,  can  you  state 
to  the  jury  how  you  arrived  at  that  figure? 

A.     Yes,  sir. 

Q.     State  in  detail  how  you  arrived  at  that? 

A.  (Writing):  Actual  expense  on  job:  Insur- 
ance, 27  cents  per  truck  hour;  parts,  42  cents  per 
truck  hour;  mechanics,  32  cents  per  truck  hour; 
gasoline  and  grease,  58  cents  per  truck  hour;  down 
time,  36  cents  per  truck  hour;  $1.95  per  truck  are 
total  expenses  per  truck  hour. 

(Answer  read  aloud  by  Mr.  Barnett.) 
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Q.  How  many  hours  per  day  did  the  trucks  ac- 
tually work,  average,  on  the  job,  prior  to  the  18th 
day  of  January,  1941? 

Mr.  Schell:  That  is  objected  to  as  calling  for 
an  average.  If  he  has  the  figures  on  how  much  they 
worked,  that  is  another  thing. 

The  Court:     Objection  sustained. 

Mr.  Barnett:  Q.  Can  you  tell  us  how  many 
hours  the  trucks  worked  while  on  the  job  per  day? 

[75] 

A.     Not  from  my  own  records. 

Mr.  Barnett:  For  the  purpose  of  the  record, 
your  Honor,  I  believe  that  we  have  the  right  in 
placing  before  the  jury  the  average  hours  per  truck 
per  day  over  this  period. 

The  Court:  I  have  ruled  that  you  haven't.  Make 
up  your  record.  I  don't  care  to  hear  any  argument 
about  it. 

Mr.  Barnett :  It  was  only  in  the  spirit  of  cutting 
time  and  shortening  the  amount  of  detail  that  I 
asked  that  question. 

The  Court:  Counsel  is  entitled  to  have  the  fig- 
ures if  they  are  available. 

Mr.  Barnett:  Yes.  Would  your  Honor  care  for 
a  citation  on  that  point? 

The  Court:     No. 

Mr.  Barnett:  Q.  Will  you  look  at  all  of  these 
figures — withdraw  that. 

Does  your  Honor  want  to  continue  with  these? 
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I  assure  you  it  is  going  to  take  a  considerable  length 
of  time,  or  would  your  Honor  care  to  recess  at  this 
time?  I  believe  it  will  take  at  least  three-quarters 
of  an  hour,  or  an  hour,  in  view  of  the  objections. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
the  Court  will  excuse  you  at  this  time  until  10 
o'clock  tomorrow  morning.  You  will  observe  the 
usual  instructions  regarding  communications.  You 
mav  now  retire. 

(Thereupon  the  jury  retired.) 

The  Court:  I  can  say,  counsel,  that  I  think  that 
the  total  number  of  truck  hours  ought  to  be  suf- 
ficient; counsel  is  objecting,  and  I  rule  very  strongly 
on  that  type  of  proof.  It  seems  to  me  if  he  has  a 
record  of  total  niunber  of  truck  hours,  that  would 
be  the  actual  amount [76] 

Mr.  Schell:  The  only  thing  that  I  can  say,  of 
course,  is  there  is  a  divergence  about  these  mat- 
ters. The  particular  question  I  was  objecting  to 
was  the  average  per  day,  and  that  is  very  material. 

Mr.  Barnett:  All  I  had  in  mind  was  what  your 
Honor  said.  We  have  added  up  the  work  sheets, 
and  Ave  have  the  total  number  of  hours  worked,  and 
that  will  average  so  many  per  day.  If  you  insist 
upon  it  we  will  go  through  each  one  of  these,  but 
it  will  take  a  tremendous  length  of  time.  But  we 
have  averaged  them  up.  One  day  a  truck  may  have 
worked  so  many  hours,  and  the  next  day  will  maybe 
be  more  or  less;  but  we  have  averaged  them  up. 
I  don't  recall  the  figure  at  the  moment,  but  what 
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I  was  getting  at  was  to  show  so  many  hours  aver- 
age per  day;  whether  10  or  18  hours  a  day  is  imma- 
terial if  the  total  is  there. 

The  Court:  I  suggest  you  prove  the  total  num- 
ber of  truck  hours  on  the  job,  and  then  you  can 
argue  average,  if  you  want  to. 

Mr.  Barnett :  I  think  you  are  right,  your  Honor. 
I  did  not  think  about  that. 

The  Court:  The  average  is  a  question  of  com- 
putation, and  it  is  a  deduction  or  inference  you  can 
draw  from  proven  facts  when  you  have  the  total 
number  of  hours. 

Mr.  Barnett:  I  was  doing  it  backwards.  I  was 
going  to  have  the  average  time  per  day. 

The  Court :  I  think  you  can  prove  the  total  num- 
ber of  truck  hours. 

Mr.  Barnett :  Very  well,  your  Honor,  I  will  try 
to  get  away  from  all  this  detail  if  I  can. 

The  Court:  Court  is  now  in  adjournment  until 
tomorrow  morning  at  10  o'clock. 

(Thereupon  an  adjournment  was  taken  until 
10  o'clock  A.  M.  Friday,  March  6,  1942.)  [77] 


Friday,  March  6th,  1942 
10  o'clock  A.  M. 

The  Court:     You  may  proceed. 
Mr.  Barnett:     Mr.  Sinclair,  please. 
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ROBERT   SINCLAIR, 
Recalled. 

Direct  Examination 
(Resumed) 

Mr.  Barnett:  Q.  Now,  yesterday  you  told  us 
that  your  net  profit  per  truck  per  hour  was  .75,  and 
you  set  down  certain  figures  on  the  board.  Now,  on 
those  figures  did  you  take  into  consideration  the 
salary  paid  to  any  driver? 

A.     Macco  paid  them. 

Q.  Macco  paid  them.  Was  that  amount  in  addi- 
tion to  the  $2.70  per  hour  which  your  trucks  were 
to  receive?  A.     Yes,  sir. 

Q.  Did  you  during  the  evening  recess,  as  sug- 
gested by  his  Honor,  make  a  compilation  of  the  total 
hours  worked  while  you  were  on  the  job? 

A.     Yes,  sir. 

Q.  How  manv  hours  did  vour  trucks  work  dur- 
ing  that  time  ?  Write  it  down  if  you  cannot  talk. 

A.     (Writing)  :     669. 

Q.     669  hours?  A.     Yes,  sir. 

Q.  I  show  you  four  packages  of  bundles  of  pink 
slips.    Will  you  tell  us  what  they  are,  please? 

A.  (Writing)  :  These  are  time  reports  made 
out  by  the  drivers  at  the  end  of  each  shift.  They 
show  the  time  the  truck  worked  and  the  time  the 
truck  was  down.   Also  condition  of  truck. 

Mr.  Barnett:     Shall  I  read  that,  your  Honor? 

The  Court:     Yes. 

(Answer  read  aloud  by  Mr.  Barnett.) 
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Mr.  Barnett:  We  offer  this  as  plaintiffs'  ex- 
hibit next  [78]  in  order. 

The  Court:    Is  there  any  objection ? 
Mr.  Schell:    No  objection. 

(Daily  truck  reports  marked  Plaintiffs'  Ex- 
hibit No.  4.) 

Mr.  Barnett:  Q.  At  whose  request,  or  undei* 
whose  supervision  were  these  work  sheets  made? 

Mr.  S<^hell:  That  is  objected  to  as  calling  for 
the  conclusion  and  opinion  of  the  witness. 

A.     Macco. 

Mr.  Barnett:     Q.     Macco?  A.     Macco,  yes. 

Q.  What  would  happen  to  the  slips  after  they 
were  made  out? 

A.  (Writing)  A  copy  was  put  in  the  office, 
and  one  was  given  to  us. 

Q.  A  copy  was  put  in  the  office  and  one  was 
given  to  you?  A.     Yes. 

Q.  And  after  each  shift  the  driver  would  fill 
out  the  original  and  a  copy,  and  put  one  in  the 
office  and  give  one  to  you,  is  that  correct  ? 

A.    Yes. 

Q.  In  arriving  at  the  compilations  as  to  the 
total  time  worked,  as  well  as  your  profits,  did  you 
Use  those  slips?  A.     Yes. 

Q.  And  the  other  data  you  have  told  us  about, 
is  that  correct?  A.     Yes. 

Q.  In  checking  over  those  slips,  Mr.  Sinclair, 
I  notice  that  there  is  no  record  for  the  9th  of  De- 
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cember,  that  these  re-cords  start,  I  believe,  on  the 

16th  of  December.  A.     Yes,  sir. 

Q.     Will  you  explain  that  to  the  jury,  please? 

A.  (Writing)  These  slips  were  not  available 
until  the  16th. 

Mr.  Barnett:     Should  I  read  that,  your  Honor? 

The  Court:    Yes. 

(Answer  read  aloud  by  Mr.  Barnett.)    [79] 

Mr.  Barnett:  Q.  You  mean  the  16th  of  Decem- 
ber, is  that  correct?  A.     Yes. 

Q.  Did  your  trucks  work — withdraw  that. 
When  did  your  trucks  first  work  on  the  job? 

A.     On  the  9th. 

Q.     December  9th?  A.     Yes. 

Q.     Did  they  work  between  the  9th  and  16th? 

A.  I  have  no  recollection  of  how  much  they 
worked  during  this  time. 

The  Couii;:  That  isn't  an  answer  to  the  ques- 
tion.   Did  they  work  is  the  question. 

A.     I  don't  know. 

Mr.  Barnett:  Q.  Have  you  any  recollection  of 
whether  or  not  they  worked  between  that  time? 

A.     No,  sir. 

Q.  Do  you  re-call  them  working  on  the  9th  of 
December?  A.     Yes,  sir. 

Q.     Did  they  work  again  on  the  16th  ? 

A.     Yes,  sir. 

Q.  Do  you  know  what  occurred  between  that 
time  with  reference  to  the  workability  of  the 
trucks?  A.     No. 
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Q.  Were  any  repairs  made,  or  was  anything 
done  to  the  trucks  that  day,  and  if  so,  tell  us  the 
circumstances. 

A.  The  real  work  did  not  start  until  the  16th. 
There  was  only  one  shovel  on  the  job.  After  the 
first  day  Mr.  Wells  suggested  that  we  put  cab 
shields  on  the  trucks,  which  w^e  did  between  the 
9th  and  the  16th.  We  also  put  on  steel  sideboards, 
as  the  shovel  had  on  wooden  sideboards. 

(Answer  read  aloud  by  Mr.  Barnett.) 

Q.     What  was  the  purpose  of  the  cab  shields? 

A.     It  protects 

Q.     The   driver?  A.     The   driver,   yes,   sir. 

Q.     It  protects  the   driver?  A.     Yes,   sir. 

Q.  Is  that  a  steel  shield  that  goes  entirely  over 
the  cab  around  the  driver  seat?  A.     Yes. 

Q.  You  mentioned  something  about  steel  planks 
on  the  truck.  [80]  A.     Yes,  sir. 

Q.  What  was  the  experience,  or  your  experience 
on  the  first  day  in  reference  to  those  boards  that 
you  had  on  them? 

A.     The  shovel  brake  are  wooden  sideboards. 
(Answer  read  by  Mr.  Barnett.) 

Mr.  Barnett:  I  think  that  is  all,  your  Honor. 
Oh,  just  one  question. 

Q.  Oh,  Mr.  Sinclair,  you  testified  yesterday  that 
at  the  hour  of  2 :30  on  January  18th,  you  were  told 
that  you  were  through  at  3:30.  A.     Yes,  sir. 

Q.     Did  you  have  any  other  notice  prior  to  that 
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day  that  your  services  would  not  be  required  for 

the  duration  of  the  job?  A.     Never. 

Q.     After  receiving  that  notice,  what  did  you  do  ? 

A.     (Writing)     There  wasn't  anything  to  do. 

Mr.  Schell:  I  move  the  answer  go  out  as  not 
responsive. 

The  Court:     Objection  sustained. 

Mr.  Barnett:  Q.  I  have  in  mind  reference  to 
your  securing  other  work  or  other  employment  or 
other  contracting  jobs  for  the  trucks. 

A.  (Writing)  I  w^ent  to  several  contractors  and 
attempted  to  find  work  for  the  trucks.  We  were 
unsuccessful,  mainly  because  there  was  no  jobs  go- 
ing on. 

(Answer  read  aloud  by  Mr.  Barnett.) 

Q.  Did  you  and  Mr.  Farr  subsequently  find  em- 
ployment? A.     Yes,  sir. 

Q.  Can  you  state  to  us  approximately  how  much 
money  you  and  Mr.  Farr  earned  between  January 
18th  and  April  16th  ?  A.     Yes,  sir. 

Q.     Would  you  do  so,  please?  A.     $500.00. 

Q.     $500.00?  A.     Yes,  sir.  [81] 

Q.     What  happened  to  the  trucks? 

A.      (Writing)     We  left  them  on  the  job. 

Q.  Were  they  subsequently  repossessed  or  taken 
by  Young  &  Son?  A.     Yes,  sir. 

Q.     And  subsequently  sold  by  them? 

A.     Yes,  sir. 

Q.  Do  you  know  the  amount  that  they  sold 
them  for?  A.     No,  sir. 
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Mr.  Barnett:  May  it  be  stipulated  that  it  is 
$2,000,  counsel?  I  believe  that  is  what  the  plead- 
ings set  forth.  I  make  that  offer  of  proof  in  the 
spirit  of  saving  time  by  not  having  to  put  Mr. 
Young  on  the  stand  again. 

Mr.  Schell:  I  wanted  to  put  him  on  the  stand 
to  ask  him  a  couple  of  questions. 

Mr.  Barnett:  May  it  be  stipulated  he  would  so 
testify  at  this  time,  and  you  can  put  him  on  as 
far  as  your  case  is  con<3erned  % 

Mr.  Schell:    No,  I  won't. 

Mr.  Barnett:     All  right. 

Q.  He  has  sent  you  a  bill,  or  at  least  he  claims 
you  owe  him  $1500? 

Mr.  Schell:  Just  a  minute.  That  is  objected 
to  as  incompetent,  irrelevant  and  immaterial,  and 
not  the  best  evidence. 

The  Court:  I  think  it  is  the  best  evidence.  He 
may  answer.  A.     Yes,  sir. 

Mr.  Barnett:  Q.  Do  you  recall  approximately 
how  much  money  you  spent  and  you  became  liable 
for  in  adjusting,  tuning  up,  overhauling  and  mak- 
ing ready  the  auto  trucks  for  this  job;  in  other 
words,  getting  prepared  for  this  job? 

A.  (Writing)  Do  you  mean  actually  how  much 
we  spent? 

Q.  I  mean  the  total  amount  that  you  spent,  and 
what  you  became  [82]  liable  for. 

A.     (Writing)     Yes,  sir,  I  can,  approximately. 

Q.  Will  you  state  it  please,  or  write  it  on  the 
board  ? 
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A.     (Writing)     Approximately  $700.00. 

Q.     Approximately  $700.00?  A.     Yes,  sir. 

Q.  In  addition  to  that  amount  did  you  make 
expenditures  while  you  were  on  the  job,  or  become 
liable  for  them?  A.     Yes,  sir. 

Q.     Approximately  how  much  is  that? 

A.     (Writing)     Does  that  mean  gas  and  oil? 

Q.  No,  I  don't  mean  upkeep;  I  mean  expenses 
that  might  be  charged  against  you,  or  that  he  claims 
for  the  preparation  of  the  job,  tires  and  things  of 
that  sort.  A.     $400.00. 

Q.     Pour?  A.     Yes. 

Q.     Or  $1100.00  in  all,  is  that  correct? 

A.     Yes. 

Q.  That  doesn't  include  oil  or  gas,  or  anything 
of  that  sort?  A.     No. 

Q.  Were  there  any  other  expenses  you  incurred 
in  preparation  for  this  work,  and  when  I  say  that 
I  mean  all  during  that  period  of  a  week  where  you 
made  certain  charges  to  adjust  your  equipment  for 
that  work? 

A.     Just  personal  expenses. 

Q.  Do  those  figures  include  the  steel  planks  and 
the  <3ab  shields?  A.     Yes,  sir. 

Mr.  Barnett:  I  think  that  is  all,  your  Honor, 
from  this  witness.    Thank  you. 

Cross  Examination 
Mr.  Schell:     Q.     Mr.    Sinclair,    you    say    these 
trucks  started  to  work  on  the  16th  again? 
A.     Yes,  sir. 
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Q.  Now,  you  had  those  trucks  numbered  11,  22, 
33  and  44,  did  you  not  ? 

A.    (Writing)     They  were  1,  2,  3  and  4.  [83] 

Q.     Were  the  numbers  changed  on  them? 

A.     Yes,  sir. 

Q.     When?  A.     I  don't  know. 

Q.  Later  they  were  known  as  11,  22,  33  and 
44,  were  they  not  ?  A.     Yes,  sir. 

Q.  Now,  from  your  tabulations,  or  from  the 
original  figures,  the  original  records,  will  you  tell  us 
how  much  time  the  No.   11  worked  on  the  16th? 

A.    (Writing)     31/2  hours. 

Q.     31/2  hours?  A.     Yes. 

Q.  Have  you  got  that  slip  available?  Can  you 
lay  your  hands  on  that  one  for  a  moment,  the  No. 
11  truck  for  the  16th? 

(Document  handed  to  witness.) 

A.     No,  sir,  I  don't  see  it  here — yes,  sir. 

Q.  During  that  day  I  notice  here  that  this  slip 
is  made  out  in  apparently — it  looks  like  a  carbon. 

A.     Yes,  sir. 

Q.  And  then  in  the  carbon  is  written  the  No. 
11,  and  ^'3  hours"  under  ^' hours  worked,"  and  un- 
derneath that  is  written  ^^3  hours"  in  pencil.  Who 
put  that  in?  A.     I  did. 

Q.     You  did?  A.     Yes. 

Q.  This  record  is  the  record  kept  by  the  driver 
whose  particular  name  happens  to  be  Walter  E. 
Wood,  wasn't  it?  A.     Yes,  sir. 
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Q.  How  many  hours  did  they  charge  in  the 
driver's  record? 

A.    If  you  will  notice  the  half  hour  is  down  time. 

Q.     That  makes  21/^  hours  net  ? 

A.     3  hours. 

Q.  You  have  3  hours  and  V2  ^^^  hour  dow^n  time. 
Now,  underneath  '"'Remarks"  is  ''Needs  work  on 
motor,"  and  "Cause  for  delay,  motor  trouble,"  and 
* '  Further  repairs  needed — light  switch. ' '  Those 
were  all  on  there  at  the  time,  were  they  not? 

A.     Yes,  sir. 

Q.  Will  you  look  at  your  book  and  tell  us  how 
many  hours  truck  No.  22  worked  on  that  day? 

A.    (Writing)     The  same? 

Q.     No.  11. 

A.   (Writing)    No,  the  same.  [84] 

Q.     The  same?  A.     Yes. 

Q.  Can  you  find  the  slip  for  truck  22  for  that 
day?  A.     Yes,  sir. 

Q.     That  slip  was  signed  by  whom? 

A.    (Writing)    By  A.  L.  Parr. 

Q.     By  A.  L.  Farr,  the  plaintiff  in  this  case? 

A.     Yes,  sir. 

Q.     That  truck  worked  three  and  a  half  hours? 

A.     Yes,  sir. 

Q.     That  truck  worked  three  and  a  half  hours? 

A.     Yes,  sir. 

Q.  Now,  how  about  truck  33,  did  that  work  that 
day?  A.     No,  sir. 

Q.     Did  truck  44  work  that  day?  A.     No. 

Q.     You  will  have  to  answer  audibly. 
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A.     No. 

Q.     It  did  not  ?  A.     It  did  not. 

Q.  Now,  the  shovels  worked  14  hours  that  day, 
didn't  they?  A.     I  don't  know. 

The  Court:  You  better  write  these  answers. 
The  reporter  is  not  getting  this,  and  I  am  not  get- 
ting it,  and  perhaps  the  jury  isn't. 

A.    (Writing)     I  do  not  know. 

The  Court:  Will  you  take  the  responsibility  of 
reading  the  answers,  counsel? 

Mr.  Schell:  Yes,  your  Honor.  I  am  sorry,  your 
Honor. 

Q.  Now,  on  the  17th,  how  many  hours  did  No. 
11  work?  A.     None. 

Q.     None?  A.     None. 

Q.  And  the  shovel  worked  7  hours  that  day,  did 
it  not?  A.     I  don't  know. 

The  Court:  I  am  sorry,  Mr.  Sinclair.  I  didn't 
hear  it  and  I  don't  know  whether  the  reporter  did 
or  not.     Will  you  please  write  it  on  the  board. 

A.    (Writing)     I  don't  know. 

(Answer  read  aloud  by  Mr.  Schell.)  [85] 

Mr.  Schell :  Q.  Now,  how  many  hours  did  No. 
22  work  that  day?  A.     7^4. 

Q.     Have  you  that  slip  there? 
A.    (Writing)     There  are  two  slips  for  that? 
(Answer  read  aloud  by  Mr.   Schell.) 

Q.  Mr.  Sinclair,  I  notice  here  on  one  report 
you  say  there  are  two  slips  on  that,  and  it  is  signed 
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by  Walter  Wood.    It  gives  truck  22  as  6  hours  and 

15  minutes,  is  that  right?  A.     Yes,  sir. 

Q.  Then  the  next  report  for  that  same  day  is 
also  signed  by  Walter  Wood,  and  says,  '^  Hours 
worked — 1  hour,"  and  '^ Cause  for  delay — other 
truck  down."  And  somebody  wrote  in  pencil  here 
^'Truck  22."  A.     (Writing)      I  did  that. 

Q.     How  much  did  truck  33  work  that  day? 

A.     None. 

Q.  None.  How  much  did  truck  44  work  that 
day?  A.     Six. 

The  Court:     Q.     Six  hours?  A.     Yes. 

Mr.  Schell :  Q.  Six  hours.  Now,  we  will  skip 
to  the  19th.  The  shovels  worked  21  hours  that  dav, 
did  they  not?  A.     I  don't  know,  sir. 

Q.     You  don't  know?  A.     No,  sir. 

Q.  How  many  hours  did  No.  11  work  on  that 
day?  A.    (Writing)    91/2. 

Q.  9^^.  How  many  hours  did  truck  No.  2 
work  that  day?  A.     71/2. 

Q.    71/2. 

Mr.  Barnett :  Does  counsel  refer  to  truck  22 
in  that  last  question? 

Mr.  Schell:     My  intention  was  to  say  '^22." 
You  said  "2.'' 
I  beg  your  pardon. 

Q.  Was  there  any  down  time  on  No.  22  that 
day?  [86] 

A.    (Writing)     I  think  there  was  a  half  hour. 

Q.  On  the  same  day,  the  19th,  how  many  hours 
did  truck  33  work?  A.     201/2. 
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Q.     How  much  down  time?  A.     I/2  hour. 

Q.  1/2  hour.  2OY2  is  the  first  figure,  and  I/2  hour 
for  the  down  time,  is  that  right"?  A.     Yes. 

Q.  Have  you  the  slip  for  this  last  truck,  33,  for 
that  date?  A.     Four  slips. 

Q.     Pour  slips?  A.     Yes. 

Q.  May  I  see  them,  please.  Mr.  Farr  signed 
one  of  those  slips,  did  he?  A.     Yes,  sir. 

Q.     Did  you  drive  any  of  these  trucks  yourself? 

A.  (Writing)  Only  to  and  from  the  job,  or  in 
the  yard. 

(Answer  read  by  Mr.  Schell.) 

Q.  When  you  discussed  with  Mr.  Wells  the  mat- 
ter of  doing  hauling,  jiothing  was  said  about  your 
driving  the  trucks  personally,  was  there? 

A.     No,  sir. 

Mr.  Schell:     Did  your  Honor  hear  that  answer? 
No,  I  didn't  hear  it. 
The  answer  was  ^'No,  sir." 

Q.  In  other  words,  you  were  devoting  your  time 
to  the  operation  of  the  business,  is  that  right? 

A.     That  is  true. 

Q.  The  business  of  Farr  and  Sinclair,  is  that 
right?  A.     Yes,  sir. 

Q.  That  at  that  time  was  the  trucking  busi- 
ness? A.     Yes,  sir. 

Q.  Now,  these  mechanics  you  had,  did  you  do 
any  mechanical  work  in  addition  to  the  work  these 
mechanics  did?  A.     Yes,  sir. 

Q.     What  was  the  total  of  the  mechanics'  sal- 
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aries   and   insurance   during  the  period  from  De- 
cember 9th  to  January  18th,  inclusive?  [87] 

A.     1688.69. 

Q.     $688.69?  A.     Yes,  sir. 

Q.  How  much  additional  was  there  for  insur- 
ance? 

A.    (Writing)     That  was  included  in  that  figure. 
(Answer  read  by  Mr.  Schell.) 

Q.  Now,  there  is  no  time  included  in  that  figure 
for  your  work  or  for  Mr.  Farr's  work,  is  that 
right?  A.     No,  sir. 

Q.     Better  wn^ite  that  down. 

A.    (Writing)     No. 

Q.  Have  you  figured  out  from  the  number  of 
hours  how  much  per  hour  mechanics'  time  was  on 
those  tru<3ks,  mechanics'  and  insurance  time? 

The  Court:    Do  vou  mean  average? 

Mr.  Schell :  Yes,  the  average  for  the  period  of 
time  they  worked.  A.     No. 

Q.  Well,  Mr.  Sinclair,  yesterday — .  Oh,  the 
answer  is  '^No.^'  You  said  that  the  mechanics'  time 
was  32  cents — cost  of  mechanics'  time  was  32  cents 
per  operating  truck  hour?  A.     Yes. 

Q.  You  stated  this  morning  that  the  total  time 
that  those  four  trucks  worked  was  669  hours? 

A.     Yes,  sir. 

Q.     And  your  mechanics'   time   is  $688.69? 

A.     Yes,  sir. 

Q.     So  that  the  cost  per  hour  of  your  mechanics' 
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time  and  insurance  is  something  in  excess  of  a  dol- 
lar an  hour,  is  it  not"?  A.     No,  sir. 

Q.  There  were  669  hours  work  for  all  four 
trucks?  A.     Yes,  sir. 

Q.  Now,  how  mu-ch  was  the  unpaid  bills  for 
parts  at  the  conclusion  of  the  job"? 

A.  (Writing)  I  can  only  make  that  approxima- 
tion. 

(Answer  read  by  Mr.  Schell.) 

Q.  Now,  Mr.  Sinclair,  to  refresh  your  memory, 
didn't  you  have  [88]  bills  of  $716.39  at  the  end  of 
the  job  for  parts?  A.     No,  sir. 

Q.  What  is  your  approximation  of  the  amount 
of  the  bills  outstanding  at  the  end  of  the  job? 

A.  The  amount  of  the  bills  was  approximately 
$818.00,  but  these  bills  were  not  all  for  parts. 

Q.     How  much  of  them  were  for  parts? 

A.     Approximately  $300.00. 

(Answer  read  by  Mr.  Schell.) 

Q.  Now,  Macco  had  paid  some  bills  for  you, 
had  they  not — some  parts  of  your  request? 

A.  (Writing)  I  don't  know  if  the  bills  were 
paid. 

Q.  Mr.  Sinclair,  you  say  that  only  approxi- 
mately $300.00  of  those  bills  were  for  parts.  What 
was  the  balance  of  them  for  ? 

A.  The  balance  was  for  permanent  improve- 
ments on  the  trucks,  which  we  considered  capital 
investment. 
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Q.  Now,  Mr.  Sinclair,  you  paid  $3500  for  those 
four  trucks,  is  that  correct?  A.     Yes,  sir. 

Q.  You  say  when  they  left  the  job  on  the  17th 
or  18th  of  January  they  were  in  very  good  condi- 
tion? A.     Yes,  sir. 

Q.  Had  you  made  the  payment  to  Young  &  Son 
that  was  due  in  the  early  part  of  January? 

A.  (Writing)  Macco  was  supposed  to  make  the 
payments  direct. 

Mr.  Schell:  I  move  the  answer  go  out  as  not 
responsive. 

The  Court:    What  was  the  question? 
(Question  read.) 

The  Court:     The  answer  is  stricken  out. 

Mr.  Schell :  Q.  Will  you  answer  that  question 
yes  or  no,  Mr.  Sinclair;  have  you  made  the  pay- 
ments? A.    (Writing)     No,  I  had  not. 

Q.  Now,  Mr.  Sinclair,  in  your  testimony  yester- 
day you  said  that  [89]  one  of  the  items  to  be  taken 
into  consideration  in  determining  costs  was  depre- 
ciation. A.     Yes,  sir. 

Q.  But  in  your  figure  that  you  put  down  yester- 
day you  had  mechanics  at  32  cents  per  hour,  insur- 
ance 27  cents,  parts  42  cents,  gasoline  58  cents  and 
down  time  36  cents,  for  a  total  of  $1.95.  Did  you 
figure  anything  on  depreciation? 

A.  (Writing)  The  trucks  did  not  depreciate. 
They  increased  in  value. 

Q.  Now,  when  your  contracts  terminated  on 
the  18th  of  January,  as  you  claimed,  did  you  try 
to  sell  those  trucks  that  had  increased  in  value? 
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A.     No. 

Q.  In  the  figures  that  you  had  down  on  the 
board  in  determining  costs,  did  you  have  anything 
for  wear  and  tear  on  tires'?  A.     Yes,  sir. 

Q.     Where  was  that?  A.     I  mean  no,  sir. 

The  Court:    The  answer  was  ^^ No." 

Mr.  Schell:  Q.  You  had  included  nothing  in 
your  cost  for  depreciation  or  for  tires  ? 

A.     No,  sir. 

Q.  What  is  the  cost  per  operative  truck  hour  on 
tires  on  this  type  of  truck?  Have  you  ever  kept 
a  record  of  that  ? 

A.     Yes,  but  I  could  not  say  offhand. 

Q.  To  refresh  your  recollection,  isn't  it  about 
20  cents  per  operated  hour  ? 

A.    (Writing)    I  don't  know,  sir. 

Q.  Now,  this  insurance  that  you  had  here  was 
27  cents, — as  an  item,  what  kind  of  insurance  does 
that  cover? 

A.  (Writing)  Collision,  property  damage,  pub- 
lic liability. 

(Answer  read  by  Mr.  Schell.) 

Q.     That  is  the  27  cent  item,  is  that  right? 

A.    Yes. 

Q.  Now,  under  your  arrangement  with  Macco 
you  also  paid  the  compensation  insuran^ce  on  the 
drivers,  did  you  not?  [90] 

A.    (Writing)     I  don't  know. 

Q.     Mr.  Sinclair,  you  went  into  the  office  of  the 
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Macco   Construction   Company  from  time  to  time 

and  checked  your  account,  didn't  you,  with  them? 

A.    (Writing)     Only  once. 

Q.     Only  once?  A.     Yes. 

Q.     And  when  was  that? 

A.    (Writing)     At  the  time  we  were  terminated. 
(Answer  read  by  Mr.  Schell.) 

Q.  At  that  time  you  went  over  the  accounts 
with  Mr.  Tucker,  did  you  not?  A.     Yes,  sir. 

Q.  No  mention  was  made  at  that  time  of  any 
contract  between  you  and  Macco  ? 

A.    (Writing)     I  don't  remember. 

Q.  You  don't  remember.  Isn't  it  a  fact  that 
at  that  time  Mr.  Tucker  showed  you  an  itemized 
list  of  all  the  income  and  the  expenses  ? 

A.     Yes,  sir. 

Q.  At  that  time  you  stated  that  this  account 
was  substantially  correct,  did  you  not  ? 

A.     Yes,  sir. 

Q.     You  said  ^^Yes"?  A.     Yes. 

Mr  Schell :    Did  your  Honor  hear  that  ''Yes, 
sir"? 

The  Court:     Yes. 

Mr.  Schell:  Q.  In  that  there  were  several  ad- 
ditional items,  were  there  not,  such  as  payroll, 
taxes,  like  social  security? 

A.  (Writing)  I  have  here  an  item  that  reads, 
''Drivers'  time  compensation  at  11  per  cent — 
8979." 

(Answer  read  by  Mr.  Schell.) 
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Q.  That  item  was  not  figured  by  yon  in  ar- 
riving at  your  cost  of  operation,  was  it? 

A.     No,  sir. 

Q.  Did  you  figure  anything  for  social  security 
to  drivers'?  A.     No,  sir. 

Q.  You  said  that  you  figured  mechanics'  time 
at  32  cents  an  [91]  hour?  A.     Yes,  sir. 

Q.     How  did  you  figure  that  ? 

A.     (Writing)       Under    normal    operations    we 
would  use  one  mechanic  per  shift  at  $9.00. 
(Answer  read  by  Mr.  Schell.) 

Q.  In  your  direct  examination  you  said  that 
you  had  made  a  profit  of  75  per  cent. 

The  Court:     75  cents. 

Mr.  Schell:  75  ■cents  per  operated  hour  per 
truck.  A.     Yes,  sir. 

Q.  During  the  period  from  December  9th  to 
January  18th?  A.     Yes,  sir. 

Q.  In  arriving  at  that  figure  did  you  take  in 
the  actual  cost  of  the  mechanics  that  you  put  out 
in  this  particular  time  ? 

A.  (Writing)  Most  of  the  mechanical  work  was 
done  for  the  purpose  of  putting  the  trucks  in  shape 
for  the  job,  and  naturally  was  charged  to  capital 
investment. 

(Answer  read  by  Mr.  Schell.) 

Q.  Isn't  it  a  fact,  Mr.  Sinclair,  that  taking  in 
all  of  the  expenses,  whether  they  were  charged  by 
you   to   capital   or   otherwise,   that   the   operations 


108  Macco  Construction  Co. 

(Testimony  of  Robert  Sinclair.) 

during  that  period  from  December  9th  to  Januaiy 

18th  resulted  in  a  loss? 

A.     I  don't  know  how 

The  Court:  Just  write  vour  answer  on  the 
board  ? 

A.    (Writing)     I  don't  know  how  to  answer  that. 
(Answer  read  by  Mr.  Schell.) 

Mr.  Schell:  Q.  Mr.  Sinclair,  this  account  that 
you  went  over  with  Mr.  Tucker,  which  you  said 
was  substantially  correct,  had  $300  and  some  odd 
dollars  in  it,  didn't  it,  left  in  the  hands  of  Maeco? 

A.    (Writing)    Approximately  $400. 

Q.     A  little  less  than  $400,  wasn^t  it  ? 

A.     No.  [92] 

Mr.  Schell:  The  answer  was  *^ Approximately 
1400." 

Q.  There  were  $810  worth  of  outstanding  bills, 
is  that  right?  A.     That's  right. 

Q.     Or  $818,  wasn't  it?  A.     Yes. 

Q.  That  didn't  even  take  into  account  your  as- 
signment to  Young  &  Son?  A.     No,  sir. 

Q.  In  these  computations  or  cost  of  operations 
you  made,  you  haven't  included  anything  for  your 
time,  or  for  the  time  of  Mr.  Farr,  have  you? 

A.     No,  sir. 

Q.     What  do  you  figure  the  value  of  your  time? 

A.     $1.25  per  hour. 

Q.     $1.25  per  hour?  A.     Yes,  sir. 

Q.  What  do  you  figure  the  value  of  Mr.  Farr's 
time?  A.    (Writing)     The  same. 
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The  Court:  Is  that  going  to  be  somewhat  pro- 
tracted, counsel? 

Mr.  Schell:  I  have  about  10  or  15  more  ques- 
tions, your  Honor. 

The  Court:     We  will  take  a  short  recess  now. 
Court  will  be  in  recess. 
(Recess.) 

Mr.  Schell:  Q.  Mr.  Sinclair,  in  arriving  at 
these  various  figure  of  so  much  per  operated  hour 
for  mechanics,  you  were  using  the  basis  of  the 
trucks  working  21  hours  a  day,  were  you  not? 

A.     Yes,  sir. 

Q.  Therefore,  if  the  trucks  didn't  average  21 
hours  a  day,  each  of  these  figures  per  hour  would 
go  up?  A.     No,  sir. 

Q.  Well,  in  taking  mechanics  at  $9.00  per 
day 

Mr.  Barnett:  May  I  suggest  that  the  witness 
wants  to  write  something  down,  your  Honor.  [93] 

A.  ( Writing)  :  I  allowed  for  breakdown  time. 
(Answer  read  by  Mr.  Schell.) 

Mr.  Schell:  Q.  Will  you  tell  us,  just  by  way 
of  example,  in  arriving  at  the  item  of  parts  of  42 
cents  per  operated  hour,  just  how  you  arrived  at 
that? 

A.  (Writing)  :  I  took  the  actual  cost  of  the 
parts  purchased  on  the  job,  and  divided  it  into  the 
total  number  of  hours  worked. 

(Answer  read  by  Mr.  Schell.) 
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Q.  What  was  the  sum  you  used  as  the  total  cost 
of  the  parts?  A.     (Writing)  :     $262.34. 

(Answer  read  by  Mr.  Schell.) 

Q.  Mr.  Sinclair,  did  you  take  into  consideration 
the  three  hundred  odd  dollars  worth  of  bills  for 
parts  that  w^ere  still  outstanding  ? 

A.  (Writing)  :  Those  bills  were  not  for  parts. 
(Answer  read  by  Mr.  Schell.) 

Q.     Mr.  Sinclair,  I  understood  you  to  say  a  little 
while  ago  that  $300  worth  of  those  were  for  parts? 
A.     (Writing) :     I  said  approximately. 
(Answer  read  by  Mr.  Schell.) 

Q.  Did  you  include  that  $300  in  the  amount  of 
the  cost  of  the  parts? 

A.     (Writing):     I  don't  understand. 
(Answer  read  by  Mr.  Schell.) 

Q.  Let  us  get  it  this  w^ay:  How  much  did  you 
actually  pay  out  yourself  for  parts  in  cash? 

A.  (Writing)  :  I  did  not  purchase  parts  for 
cash.  The  money  I  paid  out  was  for  improvements. 
(Answer  read  by  Mr.  Schell.) 

Q.     What  do  you  call  improvements? 
A.     (Writing)  :     Anything     that     improves     it, 
such  as  headlights,  windshields,  et  cetera. 
(Answer  read  by  Mr.  Schell.) 

Q.  Now,  Mr.  Sinclair,  in  arriving  at  the  cost 
of  mechanics'  [94]  time,  will  you  put  down  how 
you  arrived  at  that? 
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A.     (Writing):     Total? 

Q.     The  mechanics'  time? 

A.     (Writing)  :     I  have,  sir. 

Q.     I  thought  this  was  parts. 

A.  (Writing) :  I  said  under  normal  opera- 
tions we  would  use  one  mechanic  per  shift  at  $9.00. 
(Answer  read  by  Mr.  Schell.) 

Q.     Now,  taking  a  three  shift  day,  that  would  be 
how  much  for  mechanics — $27.00,  would  it  not? 

A.     Yes. 

Q.     Put  that  down,  will  you. 

A.     (Writing) :     Yes. 

Q.     How  many  hours  of  truck  time  did  you  use 
for  that  same  period? 

A.     (Writing)  :     Each  truck  and  21  hours  per 
day,  or  84  truck  hours. 

Q.     That  gave  you  32  cents,  did  it? 

A.     Yes,  sir. 

Q.  Then  that  figure  contemplated  that  each 
truck  worked  the  full  21  hours  every  day? 

A.     (Writing)  :     I  allowed  for  breakdown  time 
at  the  rate  of  12  truck  hours  per  day.    Actually  on 
the  job,  breakdown  time  was  9  per  cent. 
(Answer  read  by  Mr.  Schell.) 

Q.  Is  that  how  you  arrived  at  this  figure  of  36 
cents?  A.     Yes,  sir. 

Q.  That  is  the  cost  of  the  man,  the  driver,  while 
you  are  paying  the  driver  for  breakdown  time  ? 
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A.     (Writing)  :     The    cost  of   driving  and    also 
lost  time. 

(Answer  read  by  Mr.  Schell.) 

Q.     Mr.  Sinclair,  you  stated  you  had  been  in  the 
trucking  business  how  long? 

A.     (Writing):     Since  1939. 

Q.     What  business  were  you  in  in  September  and 
October,  of  1940? 

A.  I  had  sold  out  to  my  partner  and  was  look- 
ing for  a  job  with  trucks. 

(Answer  read  by  Mr.  Schell.) 

Q.     When  had  you  sold  to  your  partner  ? 
A.     (Writing)  :     About  [95]  August  30th. 
(Answer  read  by  Mr.  Schell.) 

Q.     What  was  that  partner's  name? 

A.  (Writing)  :  C.  E.  Butler  was  involved — . 
May  I  erase  that? 

Mr.  Schell:  Yes,  as  far  as  I  am  concerned  you 
may  erase  that. 

A.     (Writing)  :     T.  W.  Bowlin. 

Q.  By  the  way,  Mr.  Sinclair,  on  this  hauling 
that  you  did  there  at  the  Bethlehem  job,  where  was 
that  hauling  from  and  where  to? 

A.  (Writing)  :  From  the  hill  to  several  differ- 
ent places. 

Q.  What  are  some  of  the  city  streets  you  went 
over  ? 

A.  (Writing)  :  I  don't  know  the  names  of  any 
excejjt  Third  Street. 

(Answer  read  by  Mr.  Schell.) 
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Q.  And  Third  Street  is  a  street  in  the  City  of 
San  Francisco?  A.     Yes. 

Mr.  Scheli:  Did  your  Honor  hear  that?  He 
said  ^^Yes." 

The  Court:     Yes. 

Mr.  Sehell:  Q.  What  type  of  work  did  you  do 
from  the  9th  of  December  to  the  18th  of  January? 
What  duties  did  you  perform? 

A.     (Writing)  :     I  helped  our  mechanic. 

Q.  Did  you  do  any  supervising  of  the  operation 
of  the  trucks,  that  is,  watch  the  drivers  to  see  that 
they  properly  drove  them  ? 

A.  (Writing)  :  Yes,  only  as  far  as  their  driv- 
ing was  concerned. 

(Answer  read  by  Mr.  Scheli.) 

Q.     Did  you  also  let  any  men  go  ? 

A.     No,  sir. 

Q.     Mr.  Farr  did  all  the  firing? 

A.     Yes,  sir. 

Q.  At  the  time  that  you  had  the  conversation 
with  Mr.  Wells  when  you  presented  the  guaranty 
to  him  and  he  stated  that  he  did  not  have  any 
authority  to  sign  it,  had  you  purchased  the  trucks 
at  that  time  ?  A.     No,  sir. 

Q.  Where  did  you  do  your  mechanical  work? 
Did  you  a  job?  [96] 

A.     (Writing) :     We  used  an  old  building  at  the 
Bethlehem  yard  along  with  other  truck  owners. 
(Answer  read  by  Mr.  Scheli.) 
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A.  (Writing)  :  We  were  all  requested  to  move 
out,  and  thereafter  did  our  work  in  the  open. 

Mr.  Scliell:  He  has  added,  ^^We  were  all  re- 
quested to  move  out,  and  thereafter  did  our  work 
in  the  open." 

Q.  During  the  time  from  December  9th,  1940,  to 
January  18th,  1941,  did  you  devote  all  of  your  busi- 
ness time  to  the  operation  of  this  trucking  busi- 
ness? A.     Yes,  sir. 

Mr.  Schell :     I  think  that  is  all. 

Redirect  Examination 

Mr.  Barnett :  Q.  Mr.  Sinclair,  you  were  asked 
by  Mr.  Schell  on  cross  examination  the  total  time 
paid  to  the  mechanics,  and  I  believe  you  stated  it 
$688.00,  and  then  you  were  asked  the  total  hours 
worked.  Would  you  like  to  explain  that  answer  as 
affecting  the  arriving  at  your  net  profit? 

A.    Yes,  sir. 

Q.     Would  you  do  so,  please? 

A.  (Writing)  :  The  mechanical  work  which 
was  done  on  the  trucks  was  anticipated.  We  ex- 
pected to  have  to  spend  quite  a  sum  of  money  to 
put  these  trucks  in  shape.  Naturally,  this  amount 
cannot  be  charged  to  normal  operation  expenses. 
If  we  had  been  permitted  to  finish  the  job,  the 
normal  operating  expenses  for  mechanics  would 
have  been  the  figure  established. 

Mr.  Schell:  We  move  to  strike  the  last  portion 
of  the  answer  as  a  conclusion  of  the  witness;  that 
is,  that  portion  from,  ''if  we  had  been  permitted," 
on  to  the  end. 


vs.  A.  L.  Fair,  et  al.  115 

(Testimony  of  Robert  Sinclair.) 

Mr.  Barnett:  Your  Honor,  it  is  elementary.  It 
goes  to  [97]  the  explanation  for  total  operating 
expense. 

The  Court:  I  think  the  answer  may  remain.  I 
will  let  it  go  at  that. 

Mr.  Barnett :  Q.  Mr.  Sinclair,  will  you  look  at 
those  work  sheets  that  you  have? 

A.     These? 

Mr.  Barnett:  Yes.  May  I  have  one  of  those, 
Mr.  Bailiff,  please. 

(Paper  handed  to  Mr.  Barnett.) 

Q.  Now,  these  work  sheets  are  entitled  ''Daily 
Truck  Report."  Then  appears  a  printed  designa- 
tion, ''Date."  Then  printed  "Truck  Number," 
"Hours  Worked,"  "Hours  Down,"  " Truckloads, " 
"Shovel  Number."  Then  below  that  is  printed 
"Cause  for  Delay."  Then  immediately  under  that 
appears  the  printed  matter  "Gasoline,  Motor  Oils, 
Transmission  Oils,  Hoist  Oils,  Chain  Oils,  Condi- 
tion of  Truck,  Repairs  Needed."  Now,  was  it  the 
customary  practice  that  after  each  trip  the  driver 
would  fill  in  the  blanks  provided  for  those  things 
that  required  attention? 

A.     After  each  shift. 

Q.  And  after  the  designation,  "Condition  of 
Truck,"  I  notice  in  some  of  these  appears  the 
word,  "O.  K."  Then  in  others  appears  no  com- 
ment at  all,  and  in  a  few  of  them— I  don't  seem  to 
have  one  here.     Do  you  happen  to  have  one  there 
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in  your  hand  that  has  some  other  designation  after 

the  words  ^^ Condition  of  Truck'"? 

(Paper  handed  to  Mr.  Barnett.) 

Q.  (Continuing)  :  In  others  ajDpear  the  desig- 
nation, such  as  the  one  I  am  reading  from, 
*' Brakes  adjusted.''  Where  there  is  no  comment 
in  any  of  these,  Mr.  Sinclair,  would  that  mean 
anything  ? 

Mr.  Schell:  Just  a  moment.  That  will  be  ob- 
jected to  as  calling  for  the  conclusion  of  the  wit- 
ness as  to  what  was  in  the  driver's  mind  by  failure 
to  say  anything.  [98] 

The  Court:  I  don't  think  it  is  objectionable.  I 
think  w^e  all  know  what  the  situation  would  be.  If 
there  was  no  comment  there  was  nothing  expected 
to  be  wrong  with  the  truck. 

Mr.  Barnett:     That  is  all  we  are  asking  here. 

Q.     Will  you  answer  that,  please  ? 

A.  (Writing)  :  Evidently  that  truck  was  O.  K. 
(Answer  read  by  Mr.  Barnett.) 

Q.  In  the  absence  of  any  writing  behind  the 
designation  ^'Condition  of  Truck,"  the  truck  was 
O.  K.  ^  A.     Yes. 

Q.  Now,  counsel  has  called  your  attention  to  the 
fact,  if  it  be  a  fact,  that  on  the  9th  of  December, 
and  on  the  16th  of  December,  and  other  days,  trucks 
11,  22,  33  and  44  worked  less  than — I  will  strike 
that;  worked  three  and  a  half  hours,  and  other 
smaller  number  of  hours.  Would  you  explain  to 
the  jury  how  that  came  up'? 
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A.  (Writing)  :  Mr.  Birch's  foreman  told  us  at 
the  beginning  of  each  shift  told  us  how  many  of 
our  trucks  he  could  use.  We  were  continually 
arguing  with  Mr.  Birch  and  complaining  because 
he  only  once,  on  December  9th,  said  ''All  four 
trucks."  He  would  sometimes  remove  our  truck 
at  the  half  shift  and  put  our  driver  on  some  other 
truck. 

Q.  You  were  only  paid  for  the  actual  number 
of  hours  that  your  truck  worked,  is  that  correct  ? 

A.     Yes,  sir. 

Q.  ''Yes,  sir."  At  the  time  that  you  first  went 
to  work  there  were  there  any  Macco  trucks  on  the 
job?  A.     No,  sir. 

Q.     When  did  they  come  on  the  job,  if  you  know  ? 

A.     (Writing) :     After  January  16th. 

Q.     That  is  after  your  services  were  terminated  ? 

A.     Yes,  sir. 

Q.  In  referring  to  the  amount  of  net  profit 
which  you  made,  you  were  asked  whether  or  not 
you  took  into  consideration  social  security  and  com- 
pensation insurance.  I  will  ask  you  now  [99] 
whether  or  not  those  two  items  were  included  in  the 
$1.42  which  was  paid  by  Macco  in  addition  to 
the  $2.70? 

A.  (Writing)  :  I  understood  at  the  time  of  the 
contract  that  Macco  was  to  pay  driving,  and 
also  s.  s. 

(Answer  read  by  Mr.  Barnett.) 

Q.     Is  that  "s.  s."  for  "social  security"? 
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Mr.  Schell:  I  move  to  strike  the  answer.  It  is 
a  conclusion  of  the  witness. 

The  Court:  Objection  sustained.  The  answer  is 
stricken. 

Mr.  Barnett :  Q.  Was  that  told  to  you  by  any- 
one? 

A.  (Writing)  :  Mr.  Wells  said  Macco  would 
take  care  of  the  drivers'  wages. 

(Answer  read  by  Mr.  Barnett.) 

Q.  Do  you  know  what  was  paid  for  drivers  per 
hour  at  that  time'?  Do  you  know  what  the  rate 
was? 

A.  (Writing)  :  I  believe  it  was  $9.00  for  seven 
hours. 

Q.  You  stated  on  cross  examination  that  you 
did  not  believe  that  the  trucks  decreased  in  value, 
but  increased  in  value.  Would  you  state  to  the 
jury,  or  explain  to  the  jury  how  you  came  to  that 
conclusion  ? 

A.  (Writing)  :  The  trucks  did  not  have  head- 
lights or  windshields  or  tail  lights  or  cab  shields 
when  we  got  them.     We  installed  all  of  these. 

Q.  What  were  the  condition  of  the  tires — with- 
draw that.  Did  you  purchase  any  new  tires  for 
your  trucks? 

A.     We  purchased  five  spares. 

Q.  I  notice  in  one  of  these  work  sheets,  Mr. 
Sinclair,  after  the  designation  ''Signed''  appears 
''R.  Sinclair."    Is  that  you?  A.     No,  sir. 

Q.     Someone  else  by  that  name,  is  that  true? 
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A.     Yes,  sir. 

Q.  Do  you  know  whether  or  not  Mr.  Farr  was 
paid  for  any  time  [100]  that  he  actually  drove  any 
trucks  ? 

A.     (Writing)  :     He  was  not  paid. 
(Answer  read  by  Mr.  Barnett.) 

Mr.  Barnett:     That  is  all,  your  Honor. 

Recross  Examination 

Mr.  Schell:  Q.  As  far  as  driving,  that  was  a 
service  you  rendered  in  connection  with  your  busi- 
ness when  a  driver  didn't  show  up? 

A.     It  turned  out  that  way. 

Q.  By  the  way,  neither  one  of  you  belong  to  the 
union,  do  you? 

Mr.  Barnett:     Your  Honor,  I  will  object  to  that. 

Mr.  Schell:  I  think  that  is  material  as  far  as 
personal  time  is  concerned  as  a  driver. 

The  Court :     I  think  he  may  answer. 

A.  (Writing)  :  I  belonged  to  Local  490,  Val- 
lejo,  but  I  was  behind  in  dues.  Mr.  Farr  had  made 
application  to  490,  but  had  not  been  initiated. 

Mr.  Schell:  Q.  You  didn't  transfer  down  to 
San  Francisco? 

A.     (Writing)  :     I  tried.     I  asked  Mr.  Wells  if 
he  would  advance  the  money  to  pay  my  back  dues 
out  of  our  earnings,  but  he  refused  to  do  so. 
(Answer  read  by  Mr.  Schell.) 

Q.  Mr.  Sinclair,  truck  No.  11— withdraw  that, 
if  the  Couii;  please.     Have  you  made  a  list  at  all 
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of   the   various  notations   about   trouble   with   the 
trucks  that  are  inchided  in  all  those  different  slips 
you  had  ?  A.     No. 

Q.     Truck  33  broke  an  axle,  did  it  not? 

A.     It  might  have. 

Q.     And  it  broke  a  transmission  shaft? 

A.     (Writing):     I  don't  know,  sir.  [101] 

Q.     And  it  broke  a  spring? 

A.     (Writing)  :     I  don't  know. 

Q.     It  had  to  have  one  rear  v/heel  repaired? 

A.     (Writing)  :     That's  right,  yes,  sir. 

Q.  And  you  had  to  have  something  done  to  the 
transmission  because  the  gears  stuck,  didn't  you? 

A.     No,  sir. 

Q.  One  of  the  trucks  had  to  have  a  new  rear 
axle  put  in? 

A.     (Writing)  :     I  don't  know. 

Q.     Would  you  call  those  things  improvements? 

A.     No,  sir. 

Q.  Now,  Mr.  Sinclair,  at  no  time  from  Decem- 
ber 1st  up  to  and  including  April  16th,  1941,  did 
you  or  Mr.  Farr,  or  the  firm  of  Farr  and  Sinclair, 
have  a  city  carrier's  permit  from  the  Railroad 
Commission  of  the  State  of  California? 

A.     No,  sir. 

Q.  You  had  had  a  permit  with  Thomas  Bowlin 
from  October  21st,  1940,  to  November  15th,  1940, 
at  which  time  it  was  revoked,  isn't  that  true? 

Mr.  Barnett:  I  will  make  the  objection  it  is 
incompetent,  irrelevant  and  immaterial. 
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The  Court:     Objection  sustained. 

Mr.  Schell:     That  is  all,  your  Honor. 

Mr.  Barnett :  No  further  questions,  your  Honor. 
I  will  question  Mr.  Young,  your  Honor,  and  then 
the  plaintiff  will  rest.    Mr.  Young,  please. 


FRANK  YOUNG, 

Recalled  for  the  Plaintiffs;  Previously  sworn. 

Direct  Examination 
(Resumed) 

Mr.  Barnett:  Q.  Mr.  Young,  we  are  interested 
in  how  much  you  sold  these  trucks  for? 

A.     I  sold  them  for  $2,000. 

Q.  How  much  do  Farr  and  Sinclair,  according 
to  your  records,  owe  you  ?  A.     $1,500.  [102] 

Q.  I  don't  recall  if  I  asked  you  yesterday  or 
not  if  you  had  received  any  payment  under  this 
assignment  from  Macco  Construction  Company? 

A.     I  have  not. 

Mr.  Barnett:     That's  all. 

Mr.  Schell :     Just  a  minute. 

Cross  Examination 

Mr.  Schell:  Q.  When  you  sold  the  trucks,  to 
whom  did  you  sell  them? 

A.  To  Weaver  Motor  Company.  In  fact,  I 
traded  them  in  on  other  trucks. 

Q.     Were  the  trucks  worth  less  when  you  sold 
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them  the  second  time  than  when  you  sold  them  to 

Farr  and  Sinclair? 

A.     I  couldn't  say  whether  they  were  or  not.     I 
don't  know. 

Q.     By  the  way,  did  you  have  to  tow  those  trucks 
to  get  them  into  your  shop? 

A.     I  believe  there  was  one  towed  in  on  account 
of  not  having  a  battery. 
Mr.  Schell:     That  is  all. 
Mr.  Barnett:     That  is  all. 

Mr.  O'Neill:  May  I  ask  the  witness  a  question 
to  straighten  out  a  matter? 

The  Court:     Yes,  if  there  is  no  objection. 
Mr.  Schell:     No  objection. 

Mr.  O'Neill:  Q.  Mr.  Young,  you  stated  in  re- 
sponse to  counsel's  question,  as  I  understood  you, 
that  you  figured  they  owed  $1,500.  A.     Yes. 

Q.  You  arrived  at  that,  did  you  not,  by  taking 
the  contract  price  of  $3,e500,  subtracting  $2,000 
which  you  received  on  the  sale,  leaving  a  balance 
of  $1,500?  A.     Yes,  sir. 

Mr.  O'Neill:     That  is  all. 

Mr.   Barnett:     Plaintiff  will   rest,   your   Honor. 

[103] 

The  Court:     Ladies  and  gentlemen  of  the  jury, 

you  are  excused  now  until  2   o'clock,   and  please 

observe  the  former  instructions  given  you  by  the 

Court.     You  may  retire  until  2  o'clock. 

(Thereupon    a    recess    was    taken    until    2 
o'clock  P.  M.  of  the  same  day.)  [104] 
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Mr.  Barnett :  If  your  Honor  please,  I  am  asking 
your  Honor's  permission  to  reopen  the  plaintiffs' 
case  for  the  limited  purpose  of  offering  a  docu- 
ment in  evidence  which  purports  to  be  filed  with 
the  Railroad  Commission,  December  5th,  1940,  and 
subsequently  delivered  to  Mr.  Sinclair.  I  don't 
believe  there  is  any  objection  to  this  offer. 

Mr.  Schell :  May  I  see  it  for  a  moment?  I  don't 
thinly  there  is  any  objection,  but  may  I  see  it  for  a 
moment  ? 

(Paper  handed  to  Mr.  Schell.) 

Mr.  Schell:  We  have  no  objection.  It  is  stipu- 
lated in  this  letter  of  transmittal  in  connection  with 
the  permit,  counsel  has  stipulated  that  no  permit 
was  applied  for. 

Mr.  Barnett :  There  was  an  application,  but  the 
application  was  subsequently  withdrawn.  This  was 
filled  in  in  December,  and  the  application  was  sub- 
sequently withdrawn,  and  this  document  which  was 
filed  with  the  Railroad  Commission,  consisting  of  a 
letter,  as  well  as  an  insurance  policy,  was  given 
by  the  Railroad  Commission  to  Mr.  Farr,  and  the 
application  was  withdrawn. 

Mr.  Schell:  We  will  stipulate  no  permit  was 
ever  issued. 

Mr.  Barnett:  No,  no  permit  was  ever  issued. 
We  offer  that  as  plaintiffs'  exhibit,  and  the  plain- 
tiff can  now  rest. 

The  Court :  The  case  can  be  reopened  by  stipu- 
lation that  this  document  was  received. 
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Mr.  Schell:     We  will  stipulate  he  may  reopen  the 
case  for  the  purpose  of  offering  that  document. 

The  Court:     The  document  is  received  by  stipu- 
lation.   Plaintiff  now  closes  its  case.  [105] 

(Letter  dated  December  4th,  1910,  and  in- 
surance policy  attached  thereto  marked  ''Plain- 
tiffs' Exhibit  No.  5.'') 


Mr.  Schell 
The  Court 
Mr.  Schell 


Now,  I  file  a  separate  motion. 
Motion  denied.     Proceed. 
Mr.  Gerhart,  please. 


J.  R.  CtERHAET 

called  for  the  Defendants;  Sworn. 

The  Clerk:  Q.  Will  you  state  your  name  to 
the   Court  and  jury?  A.     J.   R.   Gerhart. 

Mr.  Schell:  Q.  What  is  your  occupation,  Mr. 
Gerhart  ? 

A.  Secretary-treasurer  and  business  manager  of 
the  Building  Material  Drivers'  Union. 

Q.     Is  that   union   in   San   Francisco? 

A.     It  is. 

Q.  The  Building  Material  Drivers'  Union  has 
jurisdiction  over  the  members,  the  people  that 
drive  dump  trucks?  A.     Yes,  it  does. 

Q.  Was  that  so  in  the  period  of  December  and 
January — December  of  1940  and  January  of  1941? 

A.     Yes. 

Q.  Through  your  office  did  you  send  out  drivers 
for   work   on   dump   trucks?  A.     We    do. 
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Q.  Are  you  familiar  with  the  job  that  was 
done,  known  as  the  Bethlehem  Steel  job  that  was 
going  on  in  December  of  1940  and  January  of 
1941? 

A.     Yes,    it   w^as   a   job — yes,    I    am. 

Q.  Did  you  furnish  drivers  for  dump  trucks 
on  that   job?  A.     I   did. 

Q.  That  is,  through  the  union  in  your  official 
capacity  with  the  union?  A.     Yes,  I  did. 

Q.  Did  you  furnish  any  drivers — withdraw  that. 
Were  you  familiar  with  the  Farr  and  Sinclair 
trucks   that   were   on  that    [106]    job? 

A.  I  am  familiar  with  all  of  the  trucks  that 
were  on  the  job.  There  may  be  some  that  I  just 
couldn't  recall  to  memory.  We  had  trucks  in 
from  Napa,  and  we  had  trucks  in  from 

The  Court:  Just  confine  yourself  to  the  Farr 
and  Sinclair  trucks. 

A.  The  Farr  and  Sinclair  trucks  were  Auto- 
cars— I  believe  four  of  them. 

Mr.  Schell:     Q.     Four  Autocar  dump  trucks? 

A.     Yes,  sir. 

Q.  Did  you  send  any  drivers  for  the  operation 
of  those  trucks?  A.     Yes. 

Q.  State  whether  or  not  you  had  any  difficulty 
obtaining  drivers  for  those  trucks. 

Mr.  Barnett:  Just  a  moment.  We  will  object 
to  that  question  on  the  ground  it  is  incompetent, 
irrelevant  and  immaterial,  and  no  proper  founda- 
tion has  been  laid,  and  based  on  hearsay. 
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The    Court:     No,    I    think    I    will    overrule    the 
objection.      He   may    answer. 

A.     What  was  the  question? 

Mr.    Schell:     May    the    reporter   read    back   the 
question  ? 

The   Court:     The   reporter   will   read   the    ques- 
tion. 

(Question   read.) 

A.     I  did. 

Mr.  Barnett:     And  further,  calling  for  the  con- 
clusion of  the  witness. 

The  Court:     Objection  overruled. 

Mr.   Schell:     Q.     What   difficulty   did  you   have 
in  that  regard,  Mr.   Gerhart? 

Mr.  Barnett:     The  same  objection,  your  Honor. 

[107] 

The  Court:     Objection  overruled. 

A.  The  question  was,  what  difficulties  did  I 
have? 

Mr.    Schell:     Yes. 

A.  The  drivers  objected  to  going  on  the  trucks 
because  they  were  not  sure,  due  to  the  condition, 
how  long  they  would  be  able  to  operate  them.  We 
work  on  a  half  and  a  whole  day  basis,  and  the 
men  work  in  several  shifts. 

Mr.  Barnett:  I  ask  the  answer  be  stricken  out 
as  based  on  hearsay  and  not  made  in  the  presence 
of   either   of   the   plaintiffs. 

The  Court:     Objection  overruled. 

Mr.   Schell:     You   may   cross   examine. 
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Cross  Examination 

Mr.  Barnett :  Q.  You  receive  a  salary,  do  you, 
from  this  union?  A.     I  do. 

Q.  Is  either  Farr  or  Sinclair  a  member  of  your 
union?  A.     Yes,  sir. 

Q.  Do  you  know  who  paid  your  drivers  for 
the  work  that  they  were  doing? 

A.     Macco    Construction    Company. 

Q.  Are  they  ones  that  asked  you  to  send  the 
drivers    out?  A.     They    were. 

Q.  Do  you  still  do  business  with  Macco  Con- 
struction   Company?  A.    We    do. 

Q.  How  many  drivers  did  you  send  out  during 
the  period  from  December  9th  to  April  16th? 

A.  That  would  be  hard  to  say.  Macco 's  record 
would  show. 

Q.     Well,   approximately? 

A.  That  would  be  hard  to  state.  We  had  calls 
for  drivers  to  go  on  and  men  turned  the  jobs  down 
and  wouldn't  take  the  jobs. 

Mr.  Barnett:     That  is,  the  Macco  job. 

A.     For  the  Sinclair  trucks.  [108] 

Q.  Do  you  remember  the  date  that  this  oc- 
curred? A.     What   was    that? 

Q.  Do  you  remember  the  date  that  this  oc- 
curred ? 

A.  No,  I  have  no  way  of  knowing.  We  don't 
keep  a  record  of  the  dates  that  our  men  are  sent 
to  the  jobs.  We  send  them,  and  they  get  work 
for  one  day  or  they  get  work  indefinitely. 
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Q.  Did  Macco  furnish  all  the  drivers  for  all 
the  trucks  on  this  job? 

A.     To  the  best  of  my  knowledge. 

Q.  Do  you  remember  any  of  the  other  trucks 
on  the  job'? 

A.     Yes,  there  was  a  man  from  Sunnyvale. 

Q.     Pardon  me? 

A.  There  was  one  from  Sunnyvale.  I  don't 
recall  the  contractor's  name.  We  paid  little  at- 
tention to  that  because  the  drivers  were  hired 
through  Macco.  Those  coming  from  the  outside, 
they  were  allowed  to  bring  a  driver  for  each  piece 
of  equipment  provided  they  were  members  of  the 
particular  union  from  the  territory  in  which  they 
resided. 

Q.     Who  allowed  that? 

A.  That  is  by  agreement  between  local  unions 
in  Northern  California. 

Q.  The  union  allowed  the  owner  of  a  truck  to 
bring   one   driver,    is    that   true? 

A.     That  is  true. 

Q.  Did  I  understand  you,  Mr.  Gerhart,  and 
did  you  mean  to  convey  to  his  Honor  and  to  this 
jury,  that  when  Macco  would  phone  for  a  driver 
or  drivers  they  would  tell  you  what  equipment 
that  driver  was  to  be  on?  A.     Yes. 

Q.     That   is   true? 

A.     Yes,  that  is  true. 

Q.  What  equipment  did  the  Hayward  Com])any 
have? 
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A.  Autocars;  no,  not  Autocars.  They  had,  I 
believe,  some  Internationals.  I  am  not  positive  of 
that.  That  has  been  quite  some  time  ago.  There 
was  many  different  kinds  of  equipment  on  the 
job.  [109] 

Q.  What  other  makes?  You  explained  specifi- 
cally about  the  Autocars  and  the  Internationals. 
Now,  what   other  makes? 

A.  Macks  and  Whites.  I  am  not  certain  of  the 
type  of  equipment  the  Hayward  Company  operates, 
but  I  have  seen  equipment  both  on  Macco's  job 
and  on  Treasure  Island. 

Q.  Have  you  ever  seen  the  Farr  and  Sinclair 
equipment  ?  A.     Yes. 

Q.     When  was  that? 

A.  That  was  part  of  the  time  while  it  was  work- 
ing on  the  Bethlehem  job  of  Macco's;  and  part  of 
the  time  while  it  was  standing  on  the  job. 

Q.  Was  that  standing  in  >7ovember,  December, 
January,   February  or  March? 

A.     I    imagine   it   was    around   that    time. 

Q.     What  year? 

A.     About   two   years   ago,    I   should   judge. 

Q.  Do  you  know  how  many  trucks  Macco  had 
operating  during  that  period? 

A.  No,  I  wouldn't.  You  mean  his  own  and 
hired? 

Q.     I  mean  the  total  number  of  trucks. 

A.     I  wouldn't  know. 

Q.  You  have  no  idea  of  the  total  number  of 
drivers    furnished?  A.     No. 
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Mr.  Barnett:     That  is  all. 
Mr.   Schell:     That  is  all. 
Mr.  Crawford,  please. 


FRED  CRAWFORD, 

called  for  the  Defendants;  Sworn. 

The  Clerk:  Will  you  please  state  your  name 
to  the  Court  and  jury.  A.     Fred  Crawford. 

Mr.  Schell :  Q.  Keep  your  voice  up,  Mr.  Craw- 
ford, so  we  can  hear  you,  please.  Now,  what  is 
your  occupation?  [110]  A.     Truck  driver. 

Q.     By  whom  are  you  employed  now? 

A.     Macco  Construction  Company. 

Q.     How  long  have  you  been  operating  trucks? 

A.     About  20  years. 

Q.  Did  you  work  down  on  the  Bethlehem  job 
in    December    of    1940?  A.     Yes. 

Q.  Do  you  know  the  Farr  and  Sinclair  trucks, 
the   Autocar   dump   trucks?  A.     Yes. 

Q.     Did  you  ever  drive  one? 

A.     I  drove  one  one  day. 

Q.     When  was  that?  A.     The  first  day. 

Q.     Did  you   drive   it   thereafter?  A.     No. 

Q.     Why  not? 

A.     No  good;   I  wouldn't   drive   them. 

Q.     Why  wouldn't  you  drive  them? 

A.  Well,  they  just  was  in  my  estimation  unsafe 
for  me  to  drive.  They  might  be  safe  for  some 
fellows,  but  I  didn't  think  so. 
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Q.     In  what  regard  were  they  unsafe? 

A.  There  were  no  shields  over  them,  no  protec- 
tion in  driving.  The  brakes  might  hold  and  might 
not,  and  you  had  to  be  up  in  there  to  kind  of  hold 
them,  and  with  the  shovel  swinging  around  with 
the  dirt  you  are  liable  to  get  hit  on  the  head. 

Q.  How  were  the  operations  otherwise?  For 
instance,   when   you   dumped   how   were   they? 

Mr.  Barnett:  Just  a  moment,  your  Honor.  I 
make  the  objection  that  this  witness  drove  one 
truck  on  one  day.  The  question  now  is  as  to  the 
operations  of  the  trucks.  The  objection  is  based 
on  the  ground  that  the  proper  foundation  has  not 
been  laid. 

Mr.  Schell:     I  think  the  objection  is  well  taken. 

Q.  How  about  this  particular  truck,  so  far  as 
the  hoisting  and  dumping  of  material  was  con- 
cerned? [Ill] 

A.  It  would  hoist  all  right  if  you  didn't  have  too 
big  a  load  to  rear  up  on  you. 

Q.     It  would  do  what? 

A.  It  would  rear  up.  The  load  would  kind  of 
hang  up  if  you  wasn't  pretty  careful  with  them. 

Q.  Did  you  see  the  other — withdraw  that.  Did 
you  continue  to  drive  down  there  on  that  job  there- 
after? A.     Yes. 

^Q.     You  will  have  to  answer  audibly. 

A.     What  is  that? 

Q.     You  will  have  to  answer  out  loud. 

A.     Yes,  I  drove  the  rest  of  the  job  down  there. 
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Q.  Wliat  kind  of  trucks  did  you  drive  there- 
after? 

A.     Oh,  Macks,  Internationals  and  Sterlings. 

Q.  Did  you  see  these  trucks,  these  Autocar 
dump  trucks  from  time  to  time  on  the  job? 

A.     Yes,  I  seen  them  there. 

Q.  Did  you  notice  whether  or  not  they  were 
frequently  broken  down? 

A.  Well,  yes,  they  were  in  the  shop  quite  a 
little  bit. 

Mr.  Schell :     Take  the  witness. 

Cross  Examination 

Mr.  Barnett :  Q.  Where  do  you  work  now,  Mr. 
Crawford? 

A.  For  Macco  Construction  Company  over  in 
Oakland. 

Q.     Who  have  you  talked  to  about  this  case  ? 

A.     The  attorney. 

Q.     When? 

A.  The  day  before  yesterday,  I  guess  was  the 
first  time  I  did. 

Q.     What  did  he  say,  and  what  did  you  say? 

A.  He  just  asked  me  if  I  drove  the  trucks  down 
there,  and  I  said  yes,  I  drove  them  one  day. 

Q.     How  long  that  day? 

A.     An  hour  and  a  half  of  a  full  day.  [112] 

Q.  Are  you  familiar  with  those  little  pink  slips, 
those  work  slips  ?  A.     Yes. 

Mr.  Barnett:  Mr.  Bailiff,  would  you  hand  those 
to  the  witness? 

(Papers  handed  to  witness.) 
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Q.  What  is,  or  what  was  the  purpose  of  those 
slips?  A.     These  here   (indicating). 

Q.     Yes. 

A.  Well,  it  is  the  date,  the  number  of  hours 
worked,  hours  down,  how  many  loads  you  made, 
and  shovel  number. 

Q.  Is  it  customary  for  you  drivers  to  fill  out 
those  slips?  A.     Yes. 

Q.     What  do  you  do  with  them  ? 

A.     Turn  them  in  to  the  office. 

Q.  Did  you  fill  out  one  on  this  occasion,  the 
occasion  that  vou  drove  this  one  truck  for  an  hour 
and  a  half? 

A.     Well,  I  made  out  a  time  card. 

Q.  I  ask  you  now,  Mr.  Witness,  if  you  filled  out 
a  pink  slip  similar  to  the  one  you  have  in  your 
hand  ? 

A.  I  wouldn't  know  because  they  change — no,  I 
wouldn't  think  so,  because  I  think  they  changed 
the  forms  afterwards.  They  had  a  different  system 
the  first  day. 

Q.  Were  you  driving  for  Macco  and  Company, 
and  they  assigned  you  to  drive  one  of  these  Farr 
and  Sinclair  trucks?  A.     Yes. 

Q.  Who  was  the  one  that  assigned  you  to  that 
job?  A.     Burch,  the  foreman. 

Q.     Who  was  Burch? 

A.     He  was  foreman  of  the  Macco. 

Q.  Foreman  of  the  Macco  Construction  Com- 
pany ?  A.     Yes. 
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Q.  Did  you  know  what  truck  you  were  going 
to  drive  prior  to  the  time  you  were  assigned  to  it? 

A.  Not  any  particular  num-  [113]  ber.  He  says, 
**You  drive  one  of  Farr  and  Sinclair's  trucks." 

Q.     When  did  he  so  inform  you  ? 

A.     When  you  got  on  the  shift. 

Q.     About  how  long  after  you  came  on  the  shift  ? 

A.     After  I  came  on? 

Q.  In  other  words,  suppose  the  shift  started  at 
7  o'clock;  when  would  you  know  what  truck  you 
were  going  to  drive  ? 

A.  Maybe  10  or  12  minutes  before,  if  your 
regular  truck  was  not  broke  down. 

Q.     That  would  be  the  time,  is  that  correct? 

A.  That  w^ould  be  the  time,  yes.  Sometimes  it 
would  be  7  o'clock;  maybe  right  on  time,  or  maybe 
a  few  minutes  after. 

Q.  But  the  assignment  was  made  with  your 
arrival  on  the  shift,  is  that  correct?  A.     Yes. 

Q.  You  were  sent  out  there  by  the  union,  were 
you  ?  A.     Yes. 

Mr.  Barnett:     That's  all. 

Redirect  Examination 

Mr.  Schell:  Q.  You  say  you  got  an  hour  and 
a  half  in  on  the  whole  shift.  What  was  wrong  the 
rest  of  the  time;  why  didn't  you  w^ork  the  rest  of 
the  time?  A.     It  was  in  the  shop. 

Mr.  Schell:     That  is  all.     Mr.  Meinn,  please. 
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LOUIS   MEINN 

Called  for  the  Defendants;  Sworn. 

The   Clerk:     Will  you  state  your  name   to  the 
Court  and  jury?  A.     Louis  Meinn. 

Mr.  Schell:     Q.     What  is  your  occupation? 

A.     Truck  driver. 

Q.     By  whom  are  you  employed  now? 

A.     Macco  Construction  Company. 

Q.     Have  you  ever  worked  down  on  the  Bethle- 
hem job?  [114]  A.     Yes,  sir. 

Q.     When  did  you  work  down  there? 

A.     Oh,  I  went  to  work  in  January  of  1941. 

Q.     You  went  to  work  in  January  of  1941  ? 

A.     Yes. 

Q.     Are  you  familiar  with  the  Farr  and  Sinclair 
trucks  that  were  down  there? 

A.  When  I  went  down  there  the  union  sent  me 
down  there,  and  I  went  down  there  and  saw  the 
foreman,  and  he  said,  *'Yes,  I  can  put  you  on  this 
afternoon,"  so  he  took  me  down  and  showed  me 
these  Autocars,  and  I  looked  at  the  Autocars  and  I 
didn't  know  whether  to  go  to  work  or  not.  It  was 
in  the  heart  of  the  winter  time,  and  I  was  not  work- 
ing very  steadily,  so  I  thought  I  would  take  them 
for  a  day. 

Q.     Did  you  drive  one  for  a  day? 
A.     I  drove  one  for  a  day. 
Q.     Have  you  driven  one  since? 
A.     Not  since. 

Q.     What  is  the  reason  why  you  haven't  driven 
one  since? 
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A.  Well,  there  was  so  much  trouble  the  first  day 
I  drove  it,  you  would  get  under  the  shovel  and  you 
couldn't  get  out  because  the  motor  would  die.  When 
you  would  start  out  the  motor  would  die  most  of 
the  time,  and  you  would  have  to  get  out  and  crank 
it.    So  I  thought  one  day  would  be  enough  for  me. 

Mr.  Schell:     That's  all. 

Cross  Examination 

Mr.  Barnett:  Q.  Mr.  Meinn,  how  long  have 
you  worked  for  Macco? 

A.  How  long  have  I  worked  for  Macco  alto- 
gether ? 

Q.     Yes. 

A.     I  w^ould  say  about  four  years  off  and  on. 

Q.     You  are  working  for  them  now? 

A.     I  am  working  for  them  now. 

Q.     Who  have  you  discussed  this  case  with? 

A.  I  have  never  discussed  it  with  anybody  ex- 
cept that  they  told  me  that  they  [115]  wanted  me 
down  here  as  a  witness. 

Q.  You  know  what  I  mean  by  discussing — talk- 
ing about  it  ?  A.     Talking,  yes. 

Q.  Did  I  understand  you  to  say  that  you  haven't 
talked  about  this  case? 

A.  The  only  person  I  talked  about  this  case  to 
was  Tucker,  and  he  told  me  he  wanted  me  for  a 
witness  on  them  Autocars. 

Mr.  Barnett:     That's  all. 

Mr.  Schell:     That's  all.    Mr.  Carlson,  please. 
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OSCAR  CARLSON 

Called  for  the  Defendants ;  Sworn. 

The   Clerk:     Will  you  state  your  name  to  the 
Court  and  jury?  A.     Oscar  Carlson. 

Mr.  Schell:     Q.     What  is  your  business  or  occu- 
pation? A.     I  am  a  truck  driver. 

Q.     Who  are  you  working  for  now? 

A.     Macco   Construction   Company. 

Q.     Did  you  work  down  on  the  Bethlehem  job? 

A.     I  did. 

Q.    As  a  truck  driver?  A.     Yes,  sir. 

Q.     Are  you  familiar  with  the  Farr  and  Sinclair 
trucks  that  were  down  there  ?  A.     Yes. 

Q.     Autocar  trucks?  A.     Yes. 

Q.     Did  you  ever  drive  one?  A.     No. 

Q.     Have  you  ever  seen  them  operate? 

A.     I  did. 

Q.     What  did  you  notice  about  their  condition  ? 

A.     Well,  not  so  hot. 

Q.  When  you  say  not  so  hot,  what  do  you 
mean  ?    What  condition  were  they  in,  Mr.  Carlson  ? 

Mr.  Barnett :  Your  Honor,  I  will  object  to  that. 
This  witness  hasn't  driven  one.  There  is  no  testi- 
mony he  ever  looked  [116]  at  one  or  inspected  one. 

The  Court:  Objection  sustained.  The  last  an- 
swer is  stricken. 

Mr.  Schell:  Q.  Did  you  observe  the  Autocars, 
Mr.  Carlson,  in  their  operations?  A.     I  did. 

Q.     Many  times? 

A.     I  was  working  right  alongside  of  them. 

Q.     You  were  working  right  alongside  of  them? 
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A.     Yes. 

Q.  Did  you  see  whether  or  not  they  were  worked 
constantly  or  otherwise? 

A.  I  thought  they  was  a  bunch  of  cherry  pickers 
on  them  first^  but  I  found  after 

Mr.  Barnett :     I  ask  that  answer  be  stricken. 

The  Court :     Stricken  out. 

Mr.  Schell :     Just  answer  the  question. 

Q.  Did  you  observe  their  operations  as  to 
whether  they  operated  well  or  not? 

A.  Well,  there  was  one  hill  you  had  to  come 
down.  They  was  hauling  from  the  upper  shuttle. 
They  had  to  come  down  a  rami3.  The  rest  of  us 
truck  drivers,  we  had  to  give  them  the  right-of- 
way.  That  is  the  only  thing.  And  then  on  the 
dump,  they  was  kind  of  ticklish  there. 

Q.     In  what  respect? 

A.  They  had  so  much  overhang  that  they  had 
to  have  a  load  dumped  on,  or  they  would  rear  up 
in  the  front,  stand  up  on  their  back  wheels. 

Q.  Did  you  observe  whether  or  not  they  broke 
down  ? 

A.     Yes,  they  was  delayed  quite  a  bit. 

Q.  Were  you  ever  asked  to  drive  one  of  these 
trucks?  A.     I  was. 

Q.     Did  you  drive  it? 

A.     I  heard  I  was  going  to  be  asked. 

Mr.  Barnett:     I  will  object  to  that. 

The  Court:     Objection  sustained. 

Mr.  Schell:  Q.  Did  you  ever  refuse  to  drive 
one  of  those  trucks  ?  [117] 
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Mr.  Barnett:    Same  objection,  your  Honor. 
The  Court:    Objection  sustained. 
Mr.  Schell:    That^s  all. 
Mr.  Barnett :    No  questions. 


JOHN  KEENAN, 

Called  for  the  Defendants ;  sworn. 

The  Clerk:  Q.  Will  you  state  your  name  to  the 
Court  and  jury?  A.     Johnny  Keenan. 

Mr.  Schell:    Q.    What  is  your  occupation ? 

A.     Truck  driver. 

Q.     How  long  have  you  been  a  truck  driver? 

A.  I  drove  for  Granfield  for  14  years  steadily, 
and  I  drove  a  year  since  they  dissolved  partner- 
ship. 

Q.  Did  you  work  down  at  the  Bethlehem  job, 
San  Francisco,  in  December  or  January  of  last 
year? 

A.     I  worked  in  January,  three  weeks,  last  year. 

Q.  While  you  were  there  were  there  some  Auto- 
car dump  trucks  of  Parr  and  Sinclair  down  there? 

A.     Yes,  there  were. 

Q.  Did  you  observe  those  trucks  as  you  were 
down  there  on  the  job?  A.     Yes,  I  did. 

Q.     What  observation  did  you  make  of  them? 

A.  Well,  I  was  out  of  employment,  and  I  was 
looking  for  a  job,  and  I  kind  of  watched  all  the 
contractors'  trucks  that  were  there,  trying  to  pick 
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out  one  to  get  established  on.  I  didn't  pay  much 

attention  to  those  trucks  because  they  were  kind 

obsolete. 

Q.     Did  you  ever  drive  one  of  them  yourself? 

A.     No,  I  never  have. 

Q.  Did  you  observe  them  as  they  were  operat- 
ing out  there  ?  A.     Yes,  I  did. 

Q.     What  did  you  observe  about  them? 

A.  I  watched  the  fellows.  [118]  They  couldn't 
make  a  living  on  them.  They  would  work  two  or 
three  hours  a  day  and  break  down,  and  when  they 
w^ould  come  to  work  on  the  shift  they  wouldn't  have 
a  truck.  That  was  the  main  thing  I  was  particularly 
interested  in. 

Mr.  Barnett:  I  move  to  strike  the  answer  as  a 
conclusion  of  the  witness  and  not  responsive. 

The  Court :    Stricken  out. 

Mr.  Schell :    Take  the  witness. 

Mr.  Barnett:    No  questions. 

Mr.  Schell :    May  these  witnesses  be  excused  now  ? 
I  am  not  interested  in  them. 
All  right,  you  may  all  go  if  you 


The  Court 
Mr.  Schell 


wish.  Mr.  Burch? 


ARTHUR  BURCH, 

Called  for  the  Defendants;  sworn. 

The  Clerk:     Will   you   state   your  name   to  the 
Court  and  jury?  A.     Arthur  Burch. 
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Mr.  Schell:  Q.  Mr.  Burch,  where  do  you  live 
now?  A.     In  Houston,  Texas. 

Q.     By  whom  are  you  employed? 

A.     Maceo  Construction  Company. 

Q.  By  w^hom  w^ere  you  employed  in  December 
and  January  of  last  year  ? 

A.     Macco  Construction  Company. 

Q.  In  what  capacity  were  you  working  for 
them  ?  A.     Foreman. 

Q.     Where  were  you  working? 

A.     Bethlehem  Steel. 

Q.  When  did  the  excavation  start  down  there 
— about  ? 

A.  I  believe  it  was  on  around,  about  the  9th  of 
December. 

Q.  On  that  first  day  did  you  have  any  records 
of  trucks  that  the  drivers  made  out  ? 

A.     No,  I  believe  we  didn't. 

Q.     They  came  later?  A.     Yes.  [119] 

Q.  At  the  time  when  you  first  started  the  job  did 
you  observe  the  Farr  and  Sinclair  trucks  down 
there?  A.     Before  they  started  the  job? 

Q.  Assuming  it  was  the  9th  of  December,  were 
the  Farr  and  Sinclair  trucks  there  that  day  ? 

A.     Yes,  sir. 

Q.     How  many  were  there?  A.     Four. 

Q.     Did  they  operate  on  that  day  ? 

A.     Part  of  the  day. 

Q.  Was  there  a  steam  shovel  or  a  power  shovel 
down  there  ?  A.     Yes,  sir. 
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Q.     Loading  those  trucks^  A.     That's  right. 

Q.  You  say  that  they  operated  part  of  the  day. 
Did  your  shovel  operate  all  day  ?  A.     Yes,  sir. 

Q.     What  did  you  observe  about  those  trucks? 

A.     They  were  not  in  shape  to  go  to  work. 

Q.     What  did  you  notice  in  that  regard "? 

A.  That  the  material,  that  is,  hose  comiections 
and  fan  belts,  wiring,  and  one  thing  another,  was 
rotted  out. 

Q.  Did  you  have  a  conversation  with  either  Mr. 
Farr  or  Mr.  Sinclair  about  that  on  that  day  ? 

A.     Yes,  sir. 

Q.     With  whom  did  you  have  the  conversation? 

A.  I  forget  if  it  was  either  one  or  both  of  them. 
I  think  it  was  Mr.  Farr. 

Q.  State  in  substance  what  you  said  to  him  and 
what  that  conversation  was. 

A.  I  told  him  that  the  trucks  were  not  in  shape 
and  that  we  couldn't  use  them  in  the  condition  they 
were  in. 

Q.     What  did  he  say  ? 

A.  He  said  they  were  going  to  work  on  them  and 
try  to  get  them  in  shape. 

Q.     Did  you  then  say  anything  more? 

A.  I  don't  remember  saying  any  more  at  that 
time,  no. 

Q.     Did  the  trucks  work  then  the  following  day? 

A.     No,  sir. 

Q.     How  long  was  it  before  they  worked  again? 

[120] 
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A.  Several  days.  I  forget  now  just  how  long  it 
was.  It  was  quite  a  little  while. 

Q.  During  that  time,  say — withdraw  that.  The 
job  started  on  a  Monday?  A.     Yes,  sir. 

Q.     That  was  a  five-day  week  job  at  first? 

A.     Yes. 

Q.  You  worked  that  week.  Now,  did  you  have 
any  further  conversation  with  Mr.  Farr  or  Mr.  Sin- 
clair about  these  trucks  ?  A.     Yes,  I  did. 

Q.  When  was  the  next  conversation,  if  you  re- 
member ? 

A.    Well,  it  was  perhaps  a  day  or  two  later. 

Q.     Where  did  that  conversation  take  place? 

A.     AVell,  in  the  shop. 

Q.     What  was  that  conversation? 

A.  Well,  they  asked  me  when  I  was  going  to  let 
them  go  back  to  work,  and  I  told  them  I  didn't 
know,  that  I  didn't  think  they  were  going  to  v/ork 
because  they  were  all  done. 

Q.     What  did  they  say? 

A.  They  said  they  had  been  working  on  them 
and  got  them  back  in  shape. 

Q.     Did  you  say  anything  more? 

A.  I  think  a  day  or  so  later  they  asked  me  about 
it  again,  and  I  said  I  would  take  it  up  with  Mr. 
Wells  and  see  if  they  could  go  back. 

Q.     Then,  did  you  tell  them  later  they  could? 

A.    Yes,  sir. 

Q.     And  did  they  go  back?  A.     Yes,  sir. 

Q.  What  did  you  observe  about  the  trucks  after 
that? 
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A.  Well,  that  they  still  was  not  the  right  kind 
of  equipment  for  that  job  under  the  circumstances. 

Q.     In  what  respect? 

A.  Well,  a  hill  like  we  had  to  go  down,  they 
didn't  have  sufficient  brakes,  I  didn't  think,  for  it, 
and  they  were  dangerous ;  and  they  w^ere  not  stand- 
ing up  like  they  should.  [121] 

Q.  Now,  in  this  type  of  work  you  were  doing 
down  there,  were  you  running  trucks  in  such  a  man- 
ner that  one  followed  after  the  at  the  shovel  ? 

A.     Yes. 

Q.  Did  the  fact  that  those  trucks  couldn't  oper- 
ate on  account  of  the  Farr  and  Sinclair  trucks  cause 
any  trouble?  A.     Yes,  sir. 

Mr.  Barnett:  I  am  going  to  object  to  that  as 
leading  and  suggestive. 

Mr.  Sehell:  Q.  What  effect  did  the  breakdown 
of  a  truck  have  upon  your  operations  ? 

A.  It  would  cause  a  delay  at  the  shovel  because 
the  shovel  had  to  wait. 

Q.  Did  you  go  to  Farr  and  Sinclair  about  the 
condition  of  the  trucks  after  they  had  got  back  to 
work  this  next  time  ? 

A.  I  don't  remember  now^,  but  I  think  I  did.  I 
told  them  that  they  weren't — they  still  weren't  what 
they  should  be. 

Q.     What  did  they  say? 

A.  That  they  were  fixing  them  up.  They  thought 
they  could  keep  three  out  of  the  four  running. 

Q.     Did  they  operate  all  the  time;  for  instance, 
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when  the  shovel  was  operating  were  they  always  in 

working  condition'? 

A.  No,  they  didn't.  They  were  not  always  in 
working  condition. 

Q.  Did  you  have  any  further  conversation  with 
Farr  and  Sinclair  about  the  condition  of  those 
trucks'?  A.     Not  that  I  remember. 

Mr.  Schell:     That's  all.  Take  the  witness. 

Cross  Examination 
Mr.  Barnett:     Your  Honor,  may  I  have  the  re- 
ports, the  work  reports,  please  *? 

(Papers  passed  to  Mr.  Barnett.) 

Mr.  Barnett :  Q.  Mr.  Burch,  do  you  know  what 
these  papers  [122]  are  in  Plaintiff's  Exhibit  4? 

A.     I  presume  they  are  the  time  sheets. 

Q.  Would  you  look  at  those  and  tell  me  whether 
or  not  you  had  anything  to  do  with  them  ? 

A.  Yes,  sir,  this  is  the  foreman's  sheet  that  the 
drivers  use  for  that  time. 

Q.     On  that  job,  is  that  correct? 

A.     Yes,  sir. 

Q.  Have  you  ever  driven  any  of  these  trucks 
that  we  are  talking  about  ?  A.     No,  sir. 

Q.  Do  you  want  us  to  understand  that  the  rea- 
son these  pieces  were  fired  from  the  job  is  because 
the  equipment  was  faulty?  A.     That's  right. 

Mr.  Schell:  We  object  to  the  question,  and 
move  the  answer  be  stricken  on  the  ground  that  the 
question  is  argumentative. 
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The  Court:  He  said  ''Yes."  Let  the  answer 
stand. 

Mr.  Barnett:  Q.  In  regard  to  these  work  tags 
that  w^ere  made  out  by  your  driver — that  is  true, 
isn't  it? 

A.     The  driver  of  the  truck,  yes,  sir. 

Q.     And  you  furnished  those  drivers? 

Mr.  Sehell :  Just  a  moment.  That  is  calling  for  a 
legal  conclusion  as  to  who  furnished  the  drivers. 

The  Court:  He  can  answer.  This  is  cross  exami- 
nation. If  he  doesn't  know  he  can  say  so. 

A.  If  anybody  was  short  of  drivers  he  would 
have  somebody  call  the  hall  for  a  driver. 

Mr.  Barnett:  Q.  Yes,  and  then  you  would  as- 
sign the  driver  to  not  only  Farr  and  Sinclair  but 
other  contractors  on  the  job,  is  that  true? 

A.  No,  sir;  that  is  not  necessarily  true.  When 
Farr  and  Sinclair  or  any  other  truck  owner  wanted 
a  driver,  they  might  tell  me  or  they  might  call 
themselves  [123]  or  have  somebody  in  the  office  call 
for  a  diiver,  and  the  driver  would  report  to  them. 

Q.  If  they  tell  you,  you  w^ould  call  the  union 
and  the  union  would  send  out  a  driver,  is  that  not 
true  ?  A.     Yes,  I  think  that  is  correct. 

Q.  Yes.  Under  this  arrangement  or  agreement 
you  were  to  pay  Farr  and  Sinclair's  drivers  what- 
ever amount  you  might  have  agreed  w  ith  the  drivers 
to  pay,  is  that  true? 

A.     I  don't  know  just  how  that  worked. 

Q.     You  knew  nothing  about  that?  A.     No. 
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Q.  Did  you  have  charge  of  assigning,  each  morn- 
ing, trucks  to  each  shift  ? 

A.  I  would  tell  the  truck  owner  how  many  trucks 
I  needed ;  if  I  needed  more  or  if  I  didn't. 

Q.  Do  you  have  that  discretion  in  telling  what 
truck  drivers  were  to  work  on  that  particular  shift? 

A.  Not  truck  drivers,  but  I  would  tell  the 
owners. 

Q.  That  is  what  I  mean.  For  example,  how  many 
trucks  did  you  have  on  that  job? 

A.     I  don't  remember  just  how  many  it  was. 

Q.  For  the  purpose  of  demonstrating  that  only, 
assume  you  had  40  trucks  on  the  job.  You  would 
select  of  that  number  of  trucks  those  you  v/anted 
to  work  on  a  particular  shift,  and  you  would  in- 
form the  truck  operator  or  the  truck  owner  of  that, 
wouldn't  you?  A.     Yes,  sir. 

Q.  In  other  words,  you  had  in  your  discretion 
the  right  to  determine  who  would  and  who  would 
not  work  on  a  particular  shift,  isn't  that  true? 

A.     Yes,  sir. 

Mr.  Barnett:    That's  all. 

Redirect  Examination 
Mr.  Schell :    One  more  question,  if  I  may,  please : 

[124] 
Q.     Mr.  Burch,  at  the  time,  during  December  and 
January  did  you  need  all  the  trucks  that  were  avail- 
able for  your  work  ?  A.     Yes,  sir. 

Q.     In  other  words,  did  you  have  work  for  all  of 


148  Macco  Construction  Co. 

(Testimony  of  Arthur  Burcli.) 

the  trucks  that  were  available  at  that  time  in  oper- 
ating condition? 

A.     I  think  we  had,  as  near  as  I  can  remember. 

Q.  You  had  a  good  deal  of  rain  that  year,  didn't 
you?  A.     Yes,  sir. 

Mr.  Schell:    That's  all. 

Recross  Examination 

Mr.  Barnett:  Q.  As  a  matter  of  fact,  at  first 
you  had  your  own  shovel  up  there,  isn't  that  true? 

A.    Yes. 

Q.  Isn't  it  also  true  that  on  that  occasion,  or 
during  the  time  you  had  your  own  shovel,  you 
didn't  have  work  for  all  of  the  trucks? 

A.  We  didn't  have  all  the  trucks  there  at  that 
time. 

Q.     You  had  Farr  and  Sinclair's  trucks  there? 

A.    Yes. 

Q.  And  when  you  brought  in  a  second  shovel 
you  had,  naturally,  more  work  for  more  trucks, 
isn't  that  true? 

A.     We  brought  in  more  trucks,  yes. 

Q.     How  many  shovels  did  you  have  originally? 

A.     Two  to  start  with. 

Q.     How  many  did  you  finally  build  up  to  ? 

A.     Three  shovels  apiece. 

Mr.  Barnett:     Three  shovels  apiece.   That's  all. 

Mr.  Schell:     That's  all.  Mr.  Tucker,  please. 
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O.  H.  TUCKER 

Called  for  the  Defendants ;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  jury.  [125]  A.     O.  H.  Tucker. 

Mr.  Schell:  Q.  Mr.  Tucker,  what  is  your  pro- 
fession ? 

A.  I  am  a  civil  engineer  employed  by  the  Macco 
Construction  Company;  as  their  field  engineer  dur- 
ing January  and  December — I  mean  during  Jan- 
uary and  December  until  April  I  was  assistant  su- 
perintendent. 

Q.  You  are  talking  now  about  December,  1940, 
and  January  of  1941  ?  A.     That's  right. 

Q.  Did  you  work  down  there  on  the  Bethlehem 
job? 

A.  I  did.  I  went  to  work  there  on  the  16th  of 
December. 

Q.     Did  you  stay  there  until  the  end  of  the  job? 

A.     I  did. 

Q.     Did  you  know  Mr.  Farr  and  Mr.  Sinclair? 

A.     I  do. 

Q.     When  did  you  first  meet  them  ? 

A.     At  the  Bethlehem  Steel  plant. 

Q.     What  type  of  work  was  this  job  down  there? 

A.  Excavation  of  a  hill  and  the  disposal  of  the 
material  in  a  waste  dump. 

Q.     Disposal  of  the  material  in  a  waste  dump? 

A.     Yes,  sir. 

Q.     How  was  the  material  moved  from  the  hill  ? 

A.  It  was  loaded  onto  trucks  by  power  shovels 
and  hauled  to  a  dump  some  4000  feet  from  the  hill. 
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Q.  Did  you  observe  the  Farr  and  Sinclair  trucks 
on  this  job?  A.     I  did. 

Q.  How  long  have  you  been  in  the  construction 
business?  A.     Since  1926. 

Q.     And  as  such  have  you  worked  with  trucks? 

A.     I  have. 

Q.  What  kind  of  trucks  did  Parr  and  Sinclair 
have  down  there  ?  A.     Autocars. 

Q.     Did  you  ever  take  a  look  at  the  trucks? 

A.     Very  closely. 

Q.    What  did  you  observe  about  them? 

A.  I  observed  thev  were  not  a  modern  truck; 
they  had  open  cabs;  no  protection  [126]  for  the 
driver;  that  they  did  not  have  tail  gates;  they  had 
what  was  known  as  a  rock  body,  but  the  shut  was 
not  adequate,  that  is,  sufficient. 

Q.  When  you  observed  those  trucks  were  you  on 
the  job  watching  the  work  going  on?  A.     Yes. 

Q.     Did  you  observe  those  trucks  in  operation? 

A.     I  did. 

Q.  Did  you  notice  w^hether  or  not  they  broke 
down  ? 

A.     They  were  on  the  job  quite  often. 

Q.  Mr.  Tucker,  in  your  position  as  assistant 
superintendent  and  engineer,  were  the  records  of 
Macco  on  that  job  kept  under  your  direction  and 
control?  A.     They  were. 

Q.     That  was  part  of  your  duties  ? 

A.    Yes,  sir. 
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Q.  Besides  the  Farr  and  Sinclair  trucks,  how 
many  trucks  did  you  have  on  the  job? 

A.  The  greatest  number  we  had  at  any  one  time, 
I  would  say,  was  four  or  five. 

Q.  At  the  start  of  the  job,  how  many  did  you 
have?  A.     Approximately  30. 

Q.  By  the  time  you  came  up  there,  was  there 
more  than  one  shovel  working  ? 

A.     Two  shovels  were  working. 

Q.     And  later  you  had  how  many  ? 

A.     Three. 

Q.  Did  you  have  other  truck  owners  operating 
trucks  on  that  project?  A.     We  did. 

Q.  Do  you  remember  who  else  was  working  on 
that  project? 

A.  There  was  the  Sibley  Truck  &  Grading  Com- 
pany. There  was  the  Devincenzi  Brothers.  There 
was  the  Hay  ward  Building  Materials  Company. 
There  was  A.  Bronzatti  of  Walnut  Creek,  and  F. 
Bronzatti  of  Walnut  Creek.  There  was  Nello  Giorgi 
of  San  Francisco.  There  was  Peter  Suchez  of  San 
Francisco.  There  may  have  been  one  or  two  more. 
I  would  have  to  refer  to  my  records  if  you  want  a 
complete  list.  [127] 

Q.  That  will  suffice  for  the  moment.  Did  those 
people  continue  to  work  throughout  the  entire  length 
of  the  job? 

Mr.  Barnett:  We  will  object  on  the  ground  it  is 
immaterial  and  has  no  bearing  on  the  issues  of  this 
case. 
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The  Court:    Objection  sustained. 

Mr.  Schell:  Q.  Mr.  Tucker,  did  you  have  any 
conversation  with  Mr.  Farr  or  Mr.  Sinclair  prior 
to  their  leaving  the  work? 

A.     Several  conversations. 

Q.     When  was  the  first  one? 

A.     Probably  the  first  day  I  was  on  the  job. 

Q.  Do  you  remember  what  that  conversation 
was? 

A.  I  imagine — no,  the  first  day  on  the  job,  I 
wouldn't  remember  that,  no. 

Q.  Do  you  remember  talking  to  them  at  a  later 
time?  A.     I  talked  to  them  several  times. 

Q.     About  what? 

A.  They  were  always  wanting  an  advance,  and 
I  told  them  to  check  up  the  record  and  see  if  they 
had  any  money  coming  and  if  they  did  I  would  take 
it  up  with  Mr.  Wells.  And  the  first  time  they  had 
no  money  coming,  and  so  I  didn't  take  it  up  with 
Mr.  Wells.  A  few  weeks  later  they  asked  again, 
and  I  asked  Mr. 

Mr.  Barnett:  If  your  Honor  please,  may  we 
have  the  conversation  that  took  place  ? 

The  Court:     I  don't  consider  this  is  competent. 

Mr.  Barnett:  I  was  going  to  urge  the  objection 
on  that. 

The  Court:  The  witness  is  stating  the  conversa- 
tion about  the  advance.  I  don't  know  that  that  is 
an  issue  here. 

Mr.  Schell:    1  didn't  want  to  lead  the  witness. 
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Q.  Did  you  have  any  conversation  with  them 
at  any  time  about  the  condition  of  their  trucks  ? 

A.     I  did. 

Q.     When  was  that  ? 

A.  Approximately  ten  days  before  they  were 
[128]  told  that  their  trucks  were  not  any  longer 
needed. 

Q.     Where  did  that  conversation  take  place? 

A.     In  the  office. 

Q.     Who  was  present? 

A.     I  think  mvself  and  Mr.  Sinclair. 

Q.    What  was  the  conversation? 

A.  At  that  particular  time  they  wanted  us  to 
give  them  a  purchase  order  so  that  they  could  ob- 
tain some  parts  to  repair  the  trucks. 

Q.     What  was  the  conversation? 

A.  The  conversation  went  something  like  this: 
Mr.  Sinclair  asked  me  if  he  could  get  a  purchase 
order  to  obtain  parts,  and  I  asked  him  how  irmch 
it  w^ould  be  and  he  said  not  over  $10  or  $15.  So  I 
either  w^rote  one  myself  or  told  the  office  man  to 
write  one  for  him. 

Q.  Was  anything  else  said  about  the  trucks  or 
their  condition  at  that  time  ? 

A.  Nothing  I  would  want  to  testify  to  on  the 
stand. 

The  Corut:    What  is  that? 

A.  Since  I  have  to  repeat  the  conversation,  I 
wouldn't  swear  that  it  would  be  right,  sir. 

Mr.  Schell :  Q.  You  mean  that  there  were  other 
general    conversations   that   you   don't    remember? 
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A.     Yes,  sir. 

Q.  Did  you  ever  talk  with  Mr.  Farr  or  Mr.  Sin- 
clair about  their  leaving  the  job? 

A.  Approximately  a  week  before  I  remember  a 
conversation,  as  I  was  just  coming  into  the  office, 
and  Mr.  Sinclair  or  Mr.  Parr  stopped  me  and  asked 
me  how  much  longer  they  would  be  on  the  job,  and 
I  said  they  won't  be  much  longer.  At  that  time  I 
suggested  that  they  contact  Eaton  &  Smith,  w^ho 
had  just  been  awarded  a  contract  by  Kaiser  for 
work  in  Richmond. 

Q.     What  was  the  reply  ? 

A.  The  reply  was  they  wanted  to  know  how  to 
get  out  and  see  them,  and  I  gave  them  directions. 

Q.     At  that  time  were  other  trucks  laid  off? 

A.     We  had  been  laying  trucks  off 

Mr.  Barnett:  Objected  to  as  incompetent,  irrele- 
vant and  [129]  immaterial  as  to  the  trucks. 

Mr.  Schell:     I  don't  want  to  argue  that,  but 

The  Court:  There  was  some  statement  on  your 
part  in  opening  that  there  were  many  other  trucks 
put  on  the  job  at  this  time. 

Mr.  Barnett:     January  16th,  your  Honor,  yes. 

The  Court:     I  think  if  that  is  competent,  why, 
this  also  is.  He  may  answ^er.  Read  the  question. 
(Question  read.) 

A.     Could  I  refer  to  my  records  ? 
The  Court:     I   am   going   to   reverse   mysef  on 
that.   I   don't  think  that  is  material.   That  would 
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bring  up  the  question  of  why  they  did  that,  and  I 
don't  want  to  go  into  that;  and  it  would  take  the 
witness  some  time  to  find  out,  anyway.  I  will  sus- 
tain the  objection. 

Mr.  Schell:  Q.  Mr.  Tucker,  did  you  have  any 
conversation  with  Mr.  Farr  or  Mr.  Sinclair  about 
their  laying  off  about  the  16th  of  January  ? 

A.     About  the  16th  of  January  % 

Q.     Yes. 

A.  I  don't  recall  one  on  the  16th  of  January.  I 
recall  one  on  the  18th  of  January  when  they  were 
actually  laid  off. 

Q.     Where  did  that  conversation  take  place? 

A.  Down  on  what  is  known  as  the  Western  Pa- 
cific dump,  just  off  of  Third  Street. 

Q.     Is  that  where  the  material  was  being  hauled  ? 

A.  That  is  where  the  dirt  was  being  hauled,  and 
Farr  and  Sinclair  were  using .  Farr  and  Sin- 
clair had  one  corner  of  that  spot  they  were  using 
for  a  shop,  and  Sibley  had  another,  and  that  took 
place  in  the  spot  Sinclair  and  Farr  was  using  as  a 
shop. 

Q.     That  was  not  on  the  Bethlehem  property? 

A.     No. 

Q.     Where  was  that  conversation? 

A.  I  drove  up  and  told  them  [130]  they  were 
through  at  3 :30, 1  think  it  was. 

Q.     What  did  they  say  ? 

A.  They  shrugged  their  shoulders  and  said  noth- 
ing. 
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Q.     Did  you  see  them  at  a  subsequent  date? 

A.  About  a  week  or  ten  days  later  they  came 
into  the  office  and  wanted  to  check  hours  and  the 
amoimt  of  money  they  had  coming.  Macco  had  pre- 
pared a  statement  for  them,  and  I  went  over  it  with 
them  and  showed  them  how  many  hours  they  had 
worked  and  how  much  they  had  coming  and  what 
the  documents  were  and  what  the  net  was,  and  they 
wanted  to  know  if  they  could  have  it,  and  I  said, 
*'No,  there  was  an  assignment  out  and  there  was 
some  outstandmg  bills  that  had  been  presented  to 
us  in  their  case." 

Q.     What  did  they  say  then? 

A.     They  thanked  me  and  went  on  out  the  door. 

Q.  Did  they  ever  at  any  time  say  an}i:hing  to 
you  about  havmg  a  contract  with  Macco  for  any 
specific  period  of  time  ?  A.     Never. 

Q.  Before  they  asked  you,  did  they  say  anything 
about  the  correctness  of  this  account  ? 

A.  I  took  it  from  their — they  were  satisfied  that 
it  was  substantially  correct  and  met  with  their  ap- 
proval. 

Mr.  Barnett :  Your  Honor,  I  will  ask  the  answer 
go  out  as  not  being  responsive. 

The  Court:  It  won't  be  stricken  for  that  rea- 
son. It  will  be  stricken  because  it  is  a  conclusion 
of  the  witness.  He  is  not  testifying  to  any  fact  at 
all ;  merely  as  to  how  he  took  it  as  to  what  thev  be- 
lieved. 

Mr.  Schell:     Q.     Was  anything  said,  as  near  as 
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vou  can  remember,  in  substance  in  the  conversation 

regarding  that  account? 

A.  Was  anything  said  as  to  the  correctness  of 
the  account?  [131] 

Q.     Yes,  that's  right. 

A.  There  was  nothing  said — there  was  nothing 
said  about  the  incorrectness  of  the  account. 

Q.  Now,  Mr.  Tucker,  have  you  taken  the  records 
showing  this — withdraw  that,  please.  Did  Macco 
keep  records  of  the  number  of  hours  that  the  shovels 
worked  on  this  job?  A.     They  did. 

Q.  Do  you  have  the  information  available  as  to 
the  number  of  hours  that  the  shovels  worked,  job 
hours  worked  on  December  9th  to  the  18th  of  Jan- 
uary? 

A.  I  have  that  record — 17-1/3  shifts — and  a  shift 
is  7  hours. 

Q.     The  total  number  of  hours— 17-1/3  shifts? 

A.  I  take  that  back.  That  is  17-1/3  days,  and  a 
day  is  21  hoars,  so  that  is  364  hours. 

Q.     364  hours  that  the  job  worked? 

A.     Yes,  sir. 

Q.  Did  you  make  any  compilation  as  to  how 
many  hours  each  individual  truck  of  Farr  and  Sin- 
clair worked  during  that  period  of  time  ? 

A.     I  did. 

Q.  Now,  there  were  364  hours  that  the  job 
worked,  is  that  right  ?  A.     Yes. 

Q.     How  many  hours  did  truck  No.  11  work? 

Mr.  Barnett:     Your  Honor,  does  there  seem  to 
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be  any  dispute  as  to  the  total  number  of  hours  that 

the  plaintiffs  worked  % 

The  Court :    Well,  proceed. 

A.     That  is  in  your  file. 

Mr.  Schell:    What? 

A.     That  is  in  your  file  ? 

Mr.  Schell:     May  the  bailiff  take  this  up  to  the 
witness  ? 

(Paper  handed  to  the  witness.) 


Q 


I  think  this  is  the  one  you  were  looking  for. 


A.     Thank  you.  Truck  11  worked  129  hours. 

Q.     How  many  hours  did  truck  22  work  ? 

A.     202  hours. 

Q.     And  33?  A.     1573^.  [132] 

Q.     And  44?  A.     1081^. 

Q.     108^/4?  A.     Yes,  sir. 

Q.  Have  you  totaled  them  to  determine  how 
many  hours  worked  by  all  the  trucks  was  during 
that  period?  A.     597  hours — 5971/2. 

Q.  These  others  pertain  to  the  work  of  Farr 
and  Sinclair 

A.  I  might  correct  myself  back  there.  At  the 
time  that  Mr.  Sinclair  and  I  and  Mr.  Farr  dis- 
cussed the  bill  on  December  9th,  when  the  job  first 
started,  there  were  no  records  available,  and  an 
arbitrary  38  hours  was  agreed  upon  between  our- 
selves as  a  fair  number  of  hours  to  add  to  that  day, 
and  that  38  hours  would  have  to  be  added  to  this 
total,  making  6351/2  hours. 


vs.  A,  L.  Farr,  et  ah  159 

(Testimony  of  O.  H.  Tucker.) 

Q.     Did  you  keep  a  record  of  the  gasoline  tliat 
was  used  by  Farr  and  Sinclair  ?  A.     I  did. 

Q.     And  the  oil  and  grease?  A.     I  did. 

Q.     And  the  drivers'  compensation? 

A.     I  did. 

Q.     And  the  total   operating   drivers'  time   and 
insurance?  A.     I  did. 

Q.     And  the  mechanics  and  the  insurance? 

A.     I  did. 

Q.  And  the — by  the  way,  did  you  purchase  any 
tires  ? 

A.  We  purchased  one  tire  for  Parr  and  Sin- 
clair. 

Q.     Did  you  purchase  any  parts? 

A.     A  few  minor  parts. 

Q.     Did  you  keep  a  record  of  that  ? 

A.     We  did. 

Q.  And  then  did  you  have  invoices  presented 
at  your  office  for  other  parts?  A.     We  did. 

Q.     And  furni^ihed  to  Farr  and  Sinclair? 

A.     Yes. 

Q.  Did  you  make  some  computations,  Mr. 
Tucker,  regarding  the  cost  per  hour  of  these  vari- 
ous items  ?  A.     I  did. 

(Papers  handed  to  witness.) 

Q.  What  does  that  show — cost  per  hour  of  those 
various  items  ?  [133] 

A.  It  shows  that  the  cost  per  hour,  per  operated 
hour  of  gasoline  was  44.7  cents;  cost  of  oil  and 
grease  14.6  cents. 

Q.     Not  quite  so  fast. 
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A.  Gasoline  was  44.7  cents^  and  oil  and  grease 
was  14.6  cents. 

The  Court:  Haven't  you  got  this  in  exhibit 
form  ? 

Mr.  Schell :  I  would  be  glad  to  offer  that  as  an 
exhibit. 

The  Court:  The  witness  is  testifying  from  a 
typewritten  document. 

Mr.  Barnett:  I  have  no  objection  to  this  type 
of  a  stipulation,  that  he  would  repeat  w^hat  was  on 
that  piece  of  paper,  reserving,  of  course,  the  cor- 
rectness of  it  and  the  authenticity  of  the  docu- 
ment.   But  he  would  testify  as  it  appears. 

Mr.  Schell:  We  will  accept  that,  and  we  will 
offer  that  in  evidence,  if  the  court  please. 

The  Court:  On  that  stipulation  it  is  admitted 
in  evidence. 

(*^Cost     of     Operating     Parr     &     Sinclair 
Trucks"  marked  '^Defendants'  Exhibit  A.") 

Mr.  Schell:  Q.  In  making  the  computation 
with  those  items  of  expense,  I  mean  the  cost  of 
hourly  operation,  did  you  take  anything  at  all  for 
their  time,  for  Farr  and  Sinclair's  time? 

A.     No,  sir. 

Q.  Did  you  take  any  depreciation  on  tires,  out- 
side of  that  one  tire  you  purchased? 

A.     No,  sir. 

Q.  You  just  took  that  price  as  the  tire  deprecia- 
tion, is  that  right  ?  A.     Yes,  sir. 

Q.  Did  you  have  any  attachments  served  on 
you  ?  A.     We  did. 
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Mr.  Barnett:  Object  to  that  as  incompetent, 
irrelevant  and  immaterial.  It  has  no  bearing  on 
this  contract. 

The  Court:  Objection  sustained.  I  think  that 
relates  to  other  issues  which  are  not  here  at  pres- 
ent.    I  don't  see  any  [134]  other  purpose  for  that. 

Mr.  Schell:  I  think  possibly  it  is  covered  in 
this  assignment,  anyway,  your  Honor. 

Mr.  Barnett:  If  that  is  a  fact,  your  Honor,  I 
would  ask  the  Court's  permission  to  look  at  this 
instrument,  which  I  stipulated  may  be  admitted 
for  the  purpose  of  this  witness  saying  what  was 
on  it,  but  if  it  has  any  immaterial  matter  on  it  I 
certainly  object  to  that.  Then  counsel  says  it  is 
covered  by  that — why  I  don't  want  to  stipulate  to 
that. 

Mr.  Schell:  I  didn't  make  myself  clear.  I  was 
talking  about  bills 

The  Court:     If  it  is  on  here  I  can't  find  it. 

Mr.  Schell:  It  was  rather  an  unfortunate  re- 
mark by  me.    It  didn't  mean  that. 

Q.  Did  you  observe  the  condition  of  the  Farr 
and  Sinclair  trucks  as  they  were  operating  *? 

A.  I  observed  the  trucks  as  they  were  operat- 
ing, yes. 

Q.  State  whether  or  not  you  had  any  difficulty 
obtaining  drivers  to  operate  those  trucks^ 

A.     That  was  a  matter  that  Burch  took  care  of. 

Q.     Mr.  Burch  took  care  of  that^ 

A.     Yes ;  my  evidence  would  be  hearsay. 

Mr.  Schell:     That's  all. 
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Cross  Examination 

Mr.  Barnett:  Q.  Mr.  Tucker,  in  a  way  I  am 
sorry  I  looked  at  this,  but  I  anticipated  and  in- 
tended to  ask  you  that  that  would  show  a  loss,  is 
that  not  correct? 

A.     Those  are  the  facts. 

Q.  On  your  computation  it  is  based  on  the  time 
actually  worked,  [135]  is  that  correct  ? 

A.     That^s  right. 

Q.  Did  you  take  into  consideration  that  if  the 
contract  had  been  permitted  to  continue  for  the 
full  period  we  contend  it  was  agreed  upon,  that  is, 
120  days,  when  you  figured  this  computation 

A.     Did  I  do  what? 

Q.  Did  you  take  into  consideration  what  the 
result  would  be  if  the  contract  ran  120  days  ? 

A.  I  checked  the  facts  as  they  were  up  to  that 
time.  I  am  not  making  those  conclusions.  That 
is  not  a  conclusion.  I  mean — I  don't  mean  a  con- 
clusion— a  sup230sition. 

Mr.  Schell:  Mr.  Barnett,  I  beg  your  pardon.  I 
overlooked  covering  something,  and  perhaps  it 
would  be  easier  for  you  to  go  on  with  your  cross 
examination  if  I  could  reopen  the  direct  examina- 
tion, if  that  is  agreeable  with  counsel  and  the 
Court. 

The  Court :  Counsel  is  examining.  It  is  up  to 
him. 

Mr.  Barnett:  I  would  like  to  finish  with  this 
thought,  and  I  will  accede  to  your  request. 
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Q,  Without  arguing,  Mr.  Witness,  what  I  have 
in  mind  is  this:  In  making  this  computation,  did 
you  take  into  consideration  the  fact  that  this  con- 
tract, had  it  ran  120  days,  what  the  loss  or  profit 
might  have  been? 

A.  No,  because  there  were  certain  other  things 
that  would  not  be  included  in  there. 

Q.  You  refer  now  to  the  work  of  Farr  and 
Sinclair  ? 

A.  Yes,  but  I  mean  if  I  had  made  a  statement, 
I  mean  my  opinion  of  what  the  cost  per  hour  of 
operating  those  trucks  was,  if  the  trucks  had  been 
on  the  54  days  that  the  job  ran  instead  of  the  17 
that  it  did,  why,  I  would  have  endeavored  to  esti- 
mate on  the  basis  of  my  experience  what  those 
various  items  would  be. 

Q.  Is  it  not  a  fact,  Mr.  Tucker,  that  on  jobs 
of  this  type  and  character,  when  they  start,  when 
the  contractors  are  getting  [136]  under  way,  they 
have  certain  initial  expenses,  and  they  don't  know 
what  they  will  be  until  after  they  get  started,  is 
that  not  a  fact? 

A.  That  is  a  fact  in  certain  cases;  but  not  in 
this. 

Q.  I  anticipated  that;  but  in  this  particular 
case,  as  far  as  Farr  and  Sinclair  are  concerned, 
that  was  not  the  fact,  was  it? 

A.  I  was  not  present  on  the  job  until  the  16th. 
I  can  only  testify  to  what  I  know  thereafter,  after 
the  16th.     At  one  time  I  pointed  out  to  both  Mr. 
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Fan*  and  Mr.  Sinclair  that  their  outside  mechanics 
was  running  over  a  dollar  an  hour,  and  that  was 
a  good  deal  higher  than  the  owner  ought  to  pay 
for  four  trucks.  I  suggested  to  them  at  that  time 
that  they  make  arrangements  with  the  union  to 
either  be  allowed  to  do  their  own  mechanical  work 
or  drive  a  truck  in  order  that  they  could  cut  down 
their  overtime.  They  were  unable  to  do  that,  they 
told  me  several  days  later,  saying  that  those  ar- 
rangements could  not  be  made,  and  they  were 
forced  to  hire  a  trouble  shooting  mechanic  at  each 
shift. 

Mr.  Barnett:  May  I  ask  that  the  answer  be 
stricken  as  not  being  responsive? 

Mr.  Schell :  That  was  responsive.  It  was  a  gen- 
eral question,  as  I  remember. 

The  Court:     No,  I  will  permit  it  to  remain. 

Mr.  Barnett:  Q.  Now,  you  say  ten  days  prior 
to  the  time  this  contract  was  terminated — that 
would  be  about  January  8th — that  you  had  a  con- 
versation with  Mr.  Sinclair  or  Mr.  Farr  relative 
to  the  expenditure  of  $10  or  $15  for  parts,  is  that 
correct  % 

A.  I  didn't  say  10  days.  I  said  several  days 
before. 

Q.  I  may  be  mistaken,  but  my  notes  indicate 
that  ten  days  [137]  before  you  told  them  the 
trucks  were  not  needed.  You  had  that  conversa- 
tion % 

A.     I  couldn^t  testify  to  ten  days— I  would  say 

several. 
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Q.  Getting  back  to  the  occasion  when  they  asked 
you  for  $10  or  $15 — do  you  recall  that*? 

A.    Yes. 

Q.  According  to  your  records  how  much  money 
had  they  earned  at  that  time? 

A.     I  couldn't  answer  that  now. 

Q.  Well,  you  were  in  charge  of  the  records, 
weren't  you? 

A.  Yes,  sir,  but  I  can't  tell  what  their  earnings 
are  day  by  day.  I  can  figure  it  out  if  the  Court 
will  grant  a  15  minute  recess. 

Q.  Well,  his  Honor  will  decide  that,  Mr.  Wit- 
ness. Let  me  ask  you  this:  What  is  the  total 
amount  of  money  that  these  boys  earned  up  to  and 
including  the  18th  of  January. 

A.     The  total  amount  of  money  earned? 

Q.     Yes,  sir. 

A.     The  trucks  earned  $1708.42,  which  is 

Q.  Now,  is  there  any  way  of  determining  of 
that  seventeen  hundred  odd  dollars  how  much  had 
been  earned  approximately  ten  days  before  the 
services  were  terminated  ?  Would  you  answer  that 
yes  or  no,  please.  A.     If 

The  Court:  Wait  a  minute.  I  want  to  know 
first  if  that  is  gross? 

A.     Yes,  sir,  that  is  gross. 

Mr.  Barnett:  Yes,  that  is  what  I  asked,  your 
Honor. 

A.     If    I    can    add    it    up    here    within    a    few 

minutes 
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Mr.  Schell :  May  the  reporter  read  the  question, 
your  Honor  ?    I  think  the  answer  is  to  be  yes  or  no. 

The  Court:     Read  the  question. 
(Question  read.) 

A.     Yes. 

The  Court:     The  answer  is  ^^Yes." 

Mr.  Barnett :     Q.     Could  you  do  it  please  ?  [138] 

The  Court:     No,  I  don't  think  I  will  permit  that. 

Mr.  Barnett:  Q.  You  say  the  dump  was  some 
four  thousand  feet  from  the  hill,  is  that  correct  ? 

A.     That's  right. 

Q.  Can  you  tell  me  this,  whether  or  not  at  the 
inception  of  this  contract  if  the  dump  was  on  the 
Bethlehem  property  at  the  start  of  it? 

A.     At  the  start  of  the  job? 

Q.     Yes. 

A.  At  the  start  of  the  job  there  was  a  few  thou- 
san  yards  to  be  hauled  onto  the  Bethlehem  prop- 
erty, and  the  rest  was  to  be  hauled  to  waste  dump. 

Q.  So  that  at  the  start  of  the  project  the  dump 
was  on  the  Bethlehem  property? 

A.     That's  right. 

Q.  You  state  that  you  had  a  conversation  with 
Mr.  Sinclair  relative  to  the  finding  of  other  em- 
ployment, and  I  recall,  according  to  my  notes,  that 
you  mentioned  something  about  Eaton  &  Smith. 
They  are  contractors,  is  that  not  true? 

A.     That's  right. 

Q.  Would  it  refresh  your  recollection,  Mr. 
Tucker,  if  I  stated  that  it  is  a  fact  that  this  con- 
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versation  relative  to  the  securing  of  employment 
from  Eaton  &  Smith  took  place  after  they  were 
discharged  by  you? 

A.  I  again — after  they  were  discharged  I  re- 
minded them  again  of  the  possibility  of  working 
at  Eaton  &  Smith. 

Q.  You  had  two  conversations,  then,  in  which 
Eaton  &  Smith  were  mentioned?  A.     Yos,  sir. 

Q.     However,   you  do   admit  that   one   of   them 
took  place  after  the  termination  of  their  services? 
A.     Either  after  or  at  the  same  time  their  serv- 
ices were  terminated. 

Q.  Do  you  recall  when  the  Macco  trucks  came 
on  the  job?  A.     I  do.  [139] 

Q.     What  was  the  date,  please? 
A.     On  January  30th. 

Q.     They  came  from  San  Diego,  is  that  correct? 
A.    Yes. 

Q.     Were  they  on  the  job  there  for  some  time? 
A,     They  v/ovc  on  the  job  in  San  Diego  for  ap- 
proximately  from   the   10th   of   Decemebr  to   just 
before  the  30th  of  January. 

Q.  There  has  been  introduced  in  evidence  here, 
Mr.  Witness,  some  pink  slips  known  as  work 
sheets.    Are  vou  familiar  with  them  ? 

A.  Yes,  I  have  the  originals  of  them  right  be- 
fore me — the  blue. 

Q.     Those  are  the  green  sheets  you  have  there? 
A.     These  are  the  blue  ones. 

Q.  Have  you  had  the  opportunity  of  inspecting 
the  pink  ones?  A.     I  have  not. 
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Q.  Is  it  customary  and  is  it  your  practice  that 
the  carbon  should  be  between  the  green  or  blue 
one,  as  you  call  it,  and  the  pink  one  ? 

A.     No,  there  is  a  tissue  paper  intervening. 

Q.     And  then  there  is  a  carbon,  is  that  correct? 

A.     Yes,  a  double-faced  carbon. 

Q.  And  these  pink  slips  are  duplicates  of  the 
original  ? 

A.     They  are  really  triplicates,  yes,  sir. 

Q.  What  were  your  instructions  to  the  drivers 
with  reference  to  these  work  sheets ;  and  I  refer 
now  to  the  Bethlehem  job? 

A.  Our  particular  instructions  were  to  show 
the  truck  luimber,  the  date  they  worked,  the  hours 
worked,  the  hours  the  truck  was  driven,  the  num- 
ber of  loads  they  hauled,  who  the  truck  was  owned 
by,  and  their  names.  There  w^as  a  space  on  there 
for  the  drivers  to  put  down  the  condition  of  the 
truck  and  repairs  needed.  But  we  never  gave  them 
any  instructions  on  that,  because  these  were  a  form 
that  we  have  used  for  our  own  [140]  trucks,  and 
those  columns  were  for  when  we  were  operating 
our  own  trucks. 

Q.     You  furnished  these  forms?  A.     Yes. 

Q.     You  furnished  the  drivers? 

A.     The  union  furnished  the  drivers. 

Q.  You  say  the  union  furnished  the  drivers, 
but  as  far  as  Parr  and  Sinclair  were  concerned — 
and  I  don't  want  to  quibble  with  you — but  you  paid 
the    drivers?  A.     Sir? 
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Q.     You  paid  the  drivers? 

A.     The  drivers  were  carried  on  our  payroll. 

Q.  Why,  of  course.  Were  these  sheets  used 
by  you  in  any  method  for  the  computation  of  the 
amount  of  money  paid  to  the  drivers,  or  to  Farr 
and  Sinclair? 

A.     They  were  used  for  both  purposes. 

Q.     They  were  records,  in  other  words? 

A.     Yes. 

Q.     Is  that  correct  ?  A.     Yes. 

Mr.  Barnett:  That  is  all  of  the  cross  examina- 
tion. 

Redirect  Examination 

Mr.  Schell:  Q.  This  possibly  may  not  be  re- 
direct examination,  but  something  I  overlooked  on 
dire<?t.  Mr.  Tucker,  how  many  actual  working 
days  did  this  job  take? 

A.     54—55-1/6  days. 

Q.     When  was  the  work  completed  ? 

A.  The  work  was  completed  on  the  16th  of 
April. 

Q.     During  the 

A.  I  might  correct  myself.  The  mass  produc- 
tion of  the  job  was  completed  in  55-1/6  days.  There 
was  remaining  after  the  9th  day  of  April  9018 
yards  of  clean-up,  and  that  took  us,  because  of  rain 
and  slow  conditions,  it  took  us  another  eight  days. 

Q.  But  your  mass-  hauling  was  com- 
pleted   [141] 


170  Macco  Construction  Co. 

(Testimony  of  O.  H.  Tucker.) 

A.  Our  mass  hauling  was  completed  in  55-1/6 
days,  and  our  big  shovels  moved  out. 

Q.  Now,  how  many  days  of  those  55  did  Farr 
and  Sinclair  operate'?  A.     17-1/3. 

Q.     38  or  39  after  they  left,  is  that  right? 

A.     Yes. 

Q.  When  you  say  ^'so  many  days,"  that  is  so 
many  days  of  21  hours  ? 

A.     So  many  days  of  21  hours  each. 

Q.  You  said  in  connection  with  cross  examina- 
tion that  there  were  some  other  factors  that  yon 
had  to  take  into  consideration  in  these  costs — some 
additional  costs. 

A.  Yes,  for  instance,  that  summary  sheet  with 
four  trucks  and  16  tires,  there  was  only  one  tire 
charged  in  there.  If  a  long  time  operation  was 
considered,  or  even  a  55  day  operation  your  tire 
repairs — tire  replacements  and  repairs  would 
amount  to  more  than  is  shown  on  that  sheet. 

Q.  Did  you  take  into  consideration  the  time 
that  Farr  and  Sinclair  put  in  on  that  work? 

A.  It  should  be  considered  on  a  sheet  that  was 
prepared  with  that  in  mind. 

Q.     Was  depreciation  taken  into  consideration? 

A.     It  wasn't. 

Q.  Now,  you  say  that  the  hourly  rate — I  noti-ce 
on  there — you  said  something  in  your  testimony 
about  hourly  rate  for  mechanics;  you  mean  for  a 
truck  operated  hour? 

A.     Yes,  there  was  in  addition  to  the  carrying 
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of  the  Parr  and  Sinclair  drivers  on  the  Macco  pay- 
roll, we  carried  the  Farr  and  Sinclair  mechanics 
on  our  payroll,  and  the  total  money  paid  them 
divided  by  the  number  of  hours  the  trucks  worked 
gives  you  the  hourly  cost  of  mechanical  services. 

Q.  In  your  work  as  engineer  and  assistant 
superintendent  and  other  work  you  have  done  on 
construction,  you  have  had  something  to  do  with 
cost  accounting  of  jobs'?  [141-A]  A.     I  do. 

Q.  When  you  are  operating  your  own  trucks 
you  keep  the  cost  accounting  of  that  ? 

A.     It  is  kept  under  my  supervision. 

Q.     It  is  kept  under  your  supervision  ? 

A.     Yes. 

Mr.  Schell :    I  thinly  that  is  all. 

Recross  Examination 

Mr.  Barnett :  Q.  Mr.  Tucker,  you  said  that  this 
job  took  55  or  Q^  days  for  the  mass  production? 

A.     Right ;  that  is  right. 

Q.  However,  you  did  not  include  a  period  of 
how  many  days  for  this  cleaning  up  ? 

A.     Eight  days. 

Q.  Then,  the  job  was  actually  completed  in 
63-1/6  days,  is  that  correct. 

A.     That's  correct. 

Q.  In  the  remaining  eight  days  did  you  use  any 
trucks  ? 

A.  I  beg  your  pardon.  I  wish  to  correct  myself. 
That  55-1/6  days  is  of  21  hours  each,  and  the  re- 
maining 8  days — 2  of  them  are  16  hours.  How 
many  did  I  say? — 16? 
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Q.     Yes,  sir. 

A.  Let's  start  all  over.  Of  the  remaining  8 
days,  3  of  them  were  all  8  hours,  6  of  them  were 
16  hours,  and  two  holidays. 

Q.  Now,  I  think  you  are  getting  too  many 
days.    Three  for  whaf? 

A.  Three  for  8  hours,  three  for  16,  and  two  for 
holidays. 

Q.  So  that  would  make  the  total  number  of 
days  63-1/6,  with  the  last  8  days  for  the  hours  you 
have  indicated? 

A.     5-1/6  days  at  21  hours. 

Q.  And  of  the  other  8  days,  3  were  for  8  hours, 
3  for  16  hours,  and  2  for  holidays,  is  that  correct? 

A.     That  is  correct. 

Q.     Did  you  work  on  those  days  ? 

A.  No;  it  is  elapsed  time  is  all  I  am  referring 
to.  [142] 

Q.     Well,  I  am  referring  to  work  days. 

A.     Yes,  sir. 

Q.     Then,  it  would  be  only  six  more  work  days? 

A.     Yes,  sir. 

Q.  Then  you  didn't  go  back  on  the  job  after 
that?  A.     No,  sir. 

Q.  You  state  in  your  computation  of  the  profits, 
if  any,  you  did  not  take  into  consideration  any  de- 
preciation? A.     That's  right. 

Q.     What  is  the  reason  for  that  ? 

A.  I  merely  made  U])  a  record  of  what  it  cost 
to  operate  those  trucks,  of  the  known  expenses,  and 
that  does  not  purport  to  be  a  cost  sheet.  That  in- 
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•eludes  any  unknown  factor,  or  any  assumed  factor. 

Q.     Depreciation  is  an  unknown  factor? 

A.  You  have  to  assume  or  arbitrarily  take  some 
figure. 

Q.  One  other  question :  You  put  into  your  com- 
putation a  total  amount  of  money  paid  to  mechanics 
while  Parr  and  Sinclair  worked,  is  that  right? 

A.     That  is  correct. 

Q.  You  made  no  provision  as  a  part  of  that 
amount  was  capital? 

A.  I  wouldn't  say;  I  wouldn't  consider  any  item 
like  capital. 

Q.  I  am  not  asking  you  that,  Mr.  Witness.  I 
merely  asked  you  whether  or  not  any  part 

A.     I  would  say  no  part  of  it  was  capital. 

Q.     You  took   all   as   operating   expense? 

A.     Yes. 

Mr.  Barnett:    That's  all. 

Mr.  Schell:     That's  all. 


I  state  to  the  Court  now  that  I  have  the  deposi- 
tion of  Mr.  Wells.     Shall  I  read  it  now? 

The  Court:  How  many  more  witnesses  do  you 
have? 


Mr.  Schell 
The  Court 
Mr.  Schell 


We  have  no  more. 

You  may  read  it. 

This  is  the  deposition  taken  of  Mr. 
Ben  F.  Wells,  on  July  16,  1941,  in  the  office  of 
Mr.  Barnett  at  111  [143]  Sutter  Street,  San  Fran- 
cisco, California.  I  am  reading  from  the  copy. 
Maybe  I  should  read  it  from  the  original,  if  there 
are  any  corrections. 
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^^BEN  F.  WELLS, 

one  of  the  defendants,  called  as  a  witness  on 
behalf  of  the  plaintiffs,  being  first  duly  cau- 
tioned and  sworn  by  the  Notary  Public  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  testified  as  follows: 

'^Examination  by  Mr.  Barnett 

''Mr.  Barnett:  Q.  What  is  your  name, 
please? 

"A.     Ben  F.  Wells. 

"Q.     Where  do  you  reside,  please? 

"A.     926  Powell  Street. 

"Q.     By  whom  are  you  presently  employed? 

"A.     Maeco   Construction  Company. 
Q.     In  what  capacity? 
A.     Construction    superintendent. 
Q.     And  how  long  have  you  occupied  that 
position  ? 

'^A.     Going  on  seven  years. 

"Q.  Generally,  Mr.  Wells,  w^hat  are  your 
duties  ? 

"A.  Well,  we  take  care — I  take  care  of  the 
construction  jobs.  I  run  them  and  operate  the 
job. 

"Q.  By  that,  you  mean  you  hire  and  fire 
employees?  A.     Yes,  sir. 

"Q.  Make  contracts  for  the  work  in  con- 
nection with  the  jobs? 

'^A.  Well,  to  a  certain  extent;  just  for  or- 
dinary verbal  contracts,  or  something  like  that. 
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''Q.  Well,  you  have  the  authority,  I  take 
it,  to  make  verbal  contracts  in  connection  with 
certain  jobs  which  are  under  your  supervision? 
Is  that  correct?  A.     That's  right. 

'*Mr.  Schell:  Just  a  moment.  I  will  object 
to  that  as  calling  for  a  conclusion  of  this  wit- 
ness, and  being  too  broad  and  indefinite,  and 
move  the  answer,  if  there  was  one,  go  out  [144] 
for  the  purpose  of  the  objection. 

^'Mr.  Barnett:  Q.  Well,  as  general  superin- 
tendent, have  you  charge — I  will  withdraw 
that.  Directing  your  attention  to  the  subject 
matter  of  this  controversy — and  that  is  the 
Bethlehem  Steel  job — is  that  the  way  you  des- 
ignate it?  A.     Yes. 

^'Q.  You  designate  it  in  a  way  that  you 
will  know  what  we  are  talking  about.  Will 
you  do  that,  please  ?  A.     Yes. 

''Q.     What  was  the  job? 

^'A.  It  was  a  dirt  moving  job  at  the  Bethle- 
hem Steel. 

Q.     And  where  was  the  work  to  be  done? 
A.     Well,    it    would    be    about    20th    and 
Dlinois. 

''Q.     In  this  City  and  County? 
A.     Yes,  sir. 

Q.     And    about    how    much    dirt    was    in- 
volved ? 

^^A.     Around  600,000  yards. 

^'Q.  Now,  did  you  have  anything  to  do  with 
the  securing  of  that  contract? 
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^'A.  Well,  no,  I  didn't.  We  have  engineers, 
and  they  do  the  figuring  on  the  job — make  out 
the  estimates. 

'^Q.  Did  you  participate  at  all  in  the  esti- 
mates % 

"A.  How  do  you  mean?  Making  up  the 
estimates  ? 

''Q.     Yes. 

'^A.  I  don't  recall  whether  I  did  on  this 
job  or  not. 

'^Q.  You  don't  recall  whether  you  did  or 
nof?  A.     No,  I  don't 

^'Q.  Did  you  have  anything  to  do  with  des- 
ignating the  type  of  equipment  to  be  used  on 
the  job"?  A.     Oh,  yes. 

'^Mr.  Barnett:  Just  a  minute.  Off  record. 
^' (Short  intermission.) 

^'Mr.  Barnett:  Will  you  read  the  last  ques- 
tion'? 

'^(Last  question  and  answer  read.) 

''Q.  Well,  now,  that  was  part  of  your  job, 
your  duty,  to  ascertain  the  nature  and  type, 
as  well  as  quality,  of  equipment  [145]  to  be 
used  in  connection  with  this  particular  job? 
Isn't  that  true?  A.     Yes. 

^^Q.  And  you  made  agreements  or  con- 
tracts for  the  use  of  such  equipment  as,  in  your 
opinion,  would  do  the  work?     Is  that  true? 

'^A.  Well,  most — quite  a  lot  of  the  equip- 
ment was  our  own  that  we  used  on  the  job. 
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'^Q.     Yes. 

**A.  We  hired  some.  Whatever  we  needed 
to  fill  up. 

'^Q.     Yes.     By  ^we'  you  mean  you  did? 

^^A.     Yes. 

'^Q.     That  is  part  of  your  job,  isn't  it? 

•^'A.  Well,  sure,  it  is  part  of  my  job,  but  it 
is  the  company. 

'^Q.  Yes.  There  is  no  quarrel  about  that. 
As  general  superintendent,  why,  that  is  one  of 
the  duties  you  are  supposed  to  discharge — 
isn't  that  true,  Mr.  Wells? 

^^Mr.  Schell:  Just  a  moment.  That  is  ob- 
jected to  as  assuming  something  not  in  evi- 
dence— that  he  was  general  superintendent.  He 
said  he  was  construction  superintendent. 

^'Mr.  Barnett:  I  will  admit  that.  I  think 
you  are  right. 

^*Q.  As  construction  superintendent  of  this 
particular  job,  that  was  part  of  your  duty  to 
hire  such  equipment  as  would  do  the  work — 
isn't  that  true?  A.     That  is  right. 

"Q.  All  right.  Now,  you  know  Farr  and 
Sinclair,  don't  you?  A.     Yes,  I  met  them. 

Q.     Where  did  you  meet  them  ? 
A.     Well,  the  first  time  I  met  them  they 
come  up  to  my  apartment  at  926  Powell  Street. 

^^Q.  And  subsequent  to  that  time  you  did 
enter  into  a  contract  with  them  for  the  use 
of  four  trucks? 
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^'A.  Well,  I  didn't  enter  into  any  contract 
to  hire  any — I  hired  some  trucks  oi¥  of  them, 
yes. 

''Q.  Yes.  Now,  getting  back  to  the  work 
which  we  described  here  [146]  a  moment  ago, 
that  was  600,000  yards  of  dirt  to  be  removed? 

^^A.     Yes. 

•^^Q.  And  at  the  time  that  you  first  entered 
into  the  contract  to  remove  that,  did  you  form 
any  estimate  as  to  how  long  it  would  take  to 
remove  it? 

"A.  Well,  I  think  maybe  I  might  have  said 
what — how  many  days  it  would  take  to  move  it. 

^^Q.  And  what  did  your  estimate  say  at  that 
time?  A.     Around  60  days. 

''Q.  And  what  length  of  time  did  it  take 
you? 

^^A.  Actual  working  time,  I  think  it  was  54 
days. 

"Q.  And  by  days,  how  many  hours  do  you 
mean? 

^'A.     21  hours  a  day  we  were  working. 

^'Q.     21   hours   per  day.     And  it  took  you 
approximately  54  days  of  21  hours  to  do  that 
work?    Is  that  correct? 
A.     That's  right. 

Q.  Do  you  recall  having  a  conversation 
with  Farr  and  Sinclair  during  which  the 
length  of  time  it  would  take  you  to  remove — 
to  do  this  job  was  discussed? 
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''^A.  Well,  I  don't  know  as  I  could  recall  it. 
I  think  that  I  did  tell  them  it  would  take  us 
60  days.  We  were  going  to  move  10,000 — 
10,000  or  15,000  yards  a  day,  and  600,000 
yards  would  take  us  around  60  days  to  re- 
move it. 

^^Q.  Did  you  have  any  further  conversation 
relative  to  the  time  that  it  would  take  you  to 
move  the  dirt,  other  than  what  you  have  told 
us? 

^^A.     None  that  I  know  of.     I  don't  recall. 

^'Q.  Was  there  any  conversation  between 
you  and  these  gentlemen  relative  to  their  pur- 
chasing four  trucks  to  be  used  in  this  work? 

^'A.  Well,  they  told  me,  after  one  or  two 
visits  to  my  place,  that  they  were  going  to  buy 
these  trU'Cks. 

^"^Q.     For  this  particular  job?  A.     Yes. 

^'Q.  And  was  anything  said  about  pay- 
ments on  the  trucks?  A.     Yes.  [147] 

'^Q.  AVill  you  state  the  conversation, 
please  ? 

^^A.  Well,  I  couldn't  recall  exactly.  They 
told  me  one  time  how  much  they  was  going  to 
pay  for  these  trucks — how  much  payment — and 
I  told  them  that  that  was  foolish,  that  they 
couldn't  make  that  much  money  out  of  these 
tru/:'ks;  no  trucks  would  make  that  much 
money — having  20  years  experience  in  trucking 
myself;  and  I  think  that  one  particular  night 
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they  brought  an  agreement  vip  for  me  to  sign. 
As  well  as  I  recall,  it  was  something  that  guar- 
anteed to  Young  &  Son  so  much  pa^Tiient,  and 
I  told  them  I  couldn't  sign  it  and  I  wouldn't 
sign  it;  that  I  didn't  have  any  authority;  that 
I  was  only  construction  man;  that  I  was  no 
officer  of  the  company;  that  I  knew  our  officers 
of  the  company  wouldn't  sign  it  anyhow.  And 
then  later  on  an  agreement  came  through  as- 
signing their  earnings  to  Young  &  Son. 

''Q.  Do  you  recall  what  that  agreement 
stated  ? 

'''Mr.  S<3hell:  Which  one  are  you  talking 
about,  Mr.  Barnett? 

''Mr.  Barnett:  Well,  the  one  he  just  men- 
tioned. 

"A.     To  Young  &  Son? 

"Q.     That  is  right. 
A.     Well,  I  have  a  copy. 

Q.     That  was  an  assignment  of  the 

A.     Yes,  an  assignment. 

"0.  A  consignment,  as  you  call  it,  of  what 
they  might  have  coming,  to  Young  &  Son? 

"A.     Yes,  sir. 

"Q.  And  am  I  correct  in  saying  that  that 
covered  payments  over  a  period  of  four 
months  ? 

"Mr.  Schell:  Just  a  moment.  We  object 
to  that.  The  assignment  would  be  the  best  evi- 
dence. 
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^*Mr.  BaiTiett:  That  is  true,  but  if  be  has 
any  re-collection  of  it,  that  is  what  we  are 
getting  at. 

'*A.     I  have  no  recollection. 

^'Q.  You  have  no  recollection  at  all  as  to 
that?  [148] 

^■^A.     As  to  the  terms  of  that,  yes. 

^'Q.  But  it  is  your  impression  now  that  at 
the  time  that  you  hired  these  trucks  from  these 
boys  in  the  manner  that  you  have  indicated, 
you  told  them  that  they  would  have  approxi- 
mately 60  days  work?     Is  that  true? 

'^A.     Well,  I  never 

^^Mr.  Schell:    Just  a  moment 

^^A.     I  never  promised  anything. 

^^Mr.  Barnett:  Q.  Well,  you  told  them 
that  the  job  would  take  about  60  days — is  that 
correct — 60  days  of  21  hours?  A.     Yes. 

^'Q.  Now,  is  it  true  that  you  were  paying 
them  $2.70  per  hour  per  truck?  Is  that  part 
of  the  agreement? 

'^A.  Well,  I  couldn't  say.  I  would  have  to 
look  that  up. 

^'Q.  And  in  addition  to  that,  the  sum  of 
$1.43 — approximately  $1.43  per  hour  per  man 
for  salary — is  that  true? 

'■^A.     You  mean  for  drivers? 

'^Q.     Yes. 

^^A.  We  were  carrying  the  drivers  on  our 
payroll. 
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**Q.  In  other  words,  these  men — and  I  re- 
fer to  the  plaintiffs  here — were  to  get  $2.70 
per  hour  per  truck,  and  you  were  carrying 
the  drivers  on  your  payroll  ?    Is  that  correct  ? 

'*A.  I  have  to  look  that  up.  We  have  got 
a  record  of  that. 

■'^Mr.  Barnett:  Have  you  the  record  with 
you,  Mr.  Scheie 

^'Mr.  Schell:  No,  I  don't  have  the  record. 
My  own  recollection  is  that  the  $2.70  included 
the  driver,  and  salary  was  deducted,  but  I  am 
not  positive. 

^^Mr.  Barnett:  No,  I  think  that  was  in  ad- 
dition. 

"Q.  Have  you  any  memory  at  all  on  the 
subject,  Mr.  Wells'? 

^^A.  Well,  I  think  that  was  something  that 
we — we  paid  the  drivers.  I  don't  know  whether 
that  was  deducted  or  not,  but  I  [149]  have  a 
record.  I  haven't  brought  it  along.  And  then 
the  gas  and  oil,  we  furnished  that  and  deducted 
that  from  their  earnings. 

''Q.  Now,  how  long  did  these  men  furnish 
these  trucks  for  that  work? 

^^A.  Well,  I  think  I  looked  on  the  re-cord 
— they  worked  around  17  days ;  they  were  there 
17  days — part  days  and  some  full  days. 

^'Q.  And  by  that  you  mean  the  two  men, 
Farr  and  Sinclair,  plus  the  drivers? 

A.     Well,   I   wouldn't  say  that  they  were 
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there,  but  the  trucks  were  there.  It  shows  on 
our  record  from  the  time  they  started  work- 
ing till  they  quit  working  was,  actual  days,  17 
days.  I  think  they  were  around  in  the  neigh- 
borhood of  two  months. 

^'Q.  Have  they  received  any  money  for 
that  work?  A.     None  that  I  know  of. 

^*Q.  Have  you  a  record  of  how  much  is  due 
on  it,  if  anything?  A.     Yes. 

^*Q.     Do  you  know  what  that  is? 

^^A.  Oh,  that  record  shows — well,  I  couldn't 
go  into  details  on  that.     That  is  in  the  office. 

^^Q.  It  is  your  recollection  now  that  they 
worked  for  how  many  days  ?    17  days  ? 

^^A.     Something  like  17  days. 

^'Q.     How  long  did  it  take  to  finish  the  job? 

^^A.     Well,  we  worked  54  days  on  the  job. 

^'Q.  Now,  at  the  time  that  you  started,  do 
you  recall  how  many  trucks  you  had  in  opera- 
tion on  the  job? 

'^A.  Oh,  I  think  maybe  the  first  day  we  had 
10  or  12  or  14 — something  like  that — but  as  we 
would  go  along  we  had  up  as  high  as  28  or  29 
trucks. 

*'Q.  Now,  of  the  total  amount  that  you  had 
on  the  job,  how  many  belonged  to  you? 

^'A.     At  what  time  on  the  job? 

^^Q.     Thestartof  the  job? 

*^A.  I  don't  think  we  had  any  of  [150]  our 
own  at  the  start  of  the  job. 
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''Q.  During  the  course  of  the  job  did  you 
have  any  of  your  own  trucks?  A.     Yes. 

''Q.  Was  there  any  particular  reason  why 
you  didn't  have  any  of  your  trucks  on  the  job 
at  the  start  of  the  job"? 

^*A.     They  were  busy  on  another  job. 

*'Q.  And  when  were  they  released  from 
this   other   job?  A.     I   couldn't   say. 

'^Q.  Would  you  say  it  was  at  or  about  the 
time  that  Farr  and  Sinclair  were  withdrawn 
from  the  job? 

^*A.  It  was  somewheres  in  the  neighbor- 
hood. 

"q.     About  that  time? 

^^A.     Offhand,  yes. 

•^'Q,  And  so  whatever  work  they  were  do- 
ing was  then  done  by  trucks  that  were  released 
from   some   other  job — is  that  correct? 

''A.     Well,  I  couldn't  say  definitely. 

*^Q.  Mr.  Wells,  let  me  ask  you  this:  Was 
that  the  reason  why  you  released  them  from 
further  work  on  the  job.  A.     No. 

^^Q.     What  was  the  reason? 

•"^A.  Because  their  trucks  wouldn't  stand 
up  and  they  couldn't  keep  them  running;  may- 
be have  one  out  of  four  running. 

^^Q.     Did  you  pay  them  for  one  out  of  four? 

*^A.  We  paid  them  on  the  actual  time  they 
worked. 

*'Q.  And  if  a  truck  was  not  running,  why, 
of  course,  it  wouldn't  be  paid  for? 
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''A.     No,  sir. 

^^Q.  So  the  fact  that  some  of  your  trucks — 
by  'your'  I  mean  Macco  Construction  Com- 
pany— were  available  for  work  after  the  job 
commenced  had  nothing  to  do  with  releasing 
the  four  trucks  they  had  in  operation? 

^'A.     No. 

^'Q.     Is  that  true?  A.     That  is  right. 

^'Q.  And  your  reason  for  releasing  them 
was  what? 

'^A.     Their  [151]  trucks  weren't  mechanic- 
ally in  condition  to  keep  running. 
Q.     Was  that  the  sole  reason? 
A.     I  will  say  that  was  the  main  reason. 
Q.     Was  there  any  other  reason? 
A.     Well,  there  was  on  the  minor  details  of 
different  things — that  we  couldn't  keep  drivers 
on  them. 

^^Q.     Anything  else? 

^^A.  Wo  couldn't  keep  an  organization.  We 
would  go  out  with  so  many  trucks  in  the  morn- 
ing, and  in  an  hour  or  so  they  would  be  broke 
down  and  our  shovels  would  be  standing 
waiting. 

*'Q.  When  did  that  occur?  How  many  days 
after  they  started  to  work  ? 

'^A.  Well,  I  wouldn't  definitely  say.  The 
boys — the  trucks  weren't  in  shape  to  work. 

^'Q.  Was  that  the  case  from  the  first  day 
on? 
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^'A.     Practically  from  the  first  day  on. 

^^Q.  In  other  words,  from  the  first  day  they 
started  to  work,  for  17  days  they  were  in  -con- 
dition to  run? 

^^A.  Well,  I  would  say  maybe  the  first  day. 
They  had  trouble,  of  course,  naturally;  you 
would  expect  some  trouble,  but  not  so  much 
as  they  had.  I  think  they  expected  it  them- 
selves. 

*^Q.  Is  there  any  other  reason  that  you  can 
srive  why  thev  were  let  out? 

^^A.     Well,  that  was  the  main  reason  why. 

''Q.  That  you  couldn't  keej)  drivers  on,  and 
you  couldn't  maintain  an  organization — is  that 
true  ? 

^''A.  That  is  right,  and  because  of  trucks 
breaking  down. 

''Q.  Those  were  the  two  main  reasons,  and 
the  fact  that  you  had  your  own  trucks  avail- 
able had  nothing  to  do  with  it  ? 

**A.  Not  a  great  deal,  no.  We  told  them 
ahead  of  time,  a  week  or  so,  that  we  was  go- 
ing to  have  to  let  them  go. 

**Q.  And  did  you  give  any  reason  at  that 
time?  [152] 

"A.  Well,  they  knew  the  reason.  We  didn't 
have  to  tell  them. 

*^Q.  Well,  it  is  not  what  you  might  have 
thought  they  knew,  but  did  you  tell  them  any- 
thing, Mr.  Wells? 


vs.  A,  L.  Farr,  et  al.  187 

(Deposition  of  Ben.  F.  Wells.) 

^^  A.     No,  I  didn't  tell  them. 

^'Q.     And  what  type  of  trucks  were  they"? 

'*A.     Well,  they  were  Autocar  dump  tru-cks. 

'^Q.     About  how  many  tons? 

^^A.  Oh,  I  suppose  about  a  10  or  12  ton 
truck.    They  would  handle  10  ton,  I  would  say. 

^Q.  What  kind  of  trucks  did  yovi  replace 
them  with? 

^^A.  Well,  we  have  various — different  types 
of  trucks,  bigger  trucks  and  better  trucks. 

^^Q.     By  ^we'  you  mean  your  own  trucks? 

^^A.     Our  own  company,  yes. 

■^^Q.     And  about  how  many  tons  were  they? 

^^A.     Oh,  about  16  tons. 

''Q.  And  where  did  those  trucks  come 
from?    Prom  what  job? 

"^'A.     From  San  Diego. 

^'Q.     Did  you  drive  them  up  here? 
A.     Yes,  sir. 

Q,     As    I    understand    it,    they    were    not 
available  when  this  job  first  started? 

A.     No,  they  were  working  on  other  jobs. 
Q.     Now,  at  the  time  that  you  hired  these 
trucks,  Mr.  Wells,  your  conversation  was  that 
the  job  would  take  about  60  days? 

*^A.  Well,  now,  I  don't  think  there  was  any 
conversation  much  about  it.  They  just  wanted 
to  know  how  long  it  would  take,  and  I  said 
around  60  days. 

^^Q.  And,  as  a  matter  of  fact,  it  took  ap- 
proximately 54  or  55  days — is  that  true? 
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^^A.     54  days,  yes,  sir. 

^•^Q.  Do  you  recall  that  there  was  anything 
in  the  agreement  or  contract  between  Bethle- 
hem and  your  company  as  to  the  length  of 
time  the  contract  was  to  go  ? 

*^A.     I  couldn't  say. 

'^Q.  Have  you  any  recollection  on  that  sub- 
ject? A.     No.  [153] 

*'Q.  You  have  knowledge,  however,  that 
these  boys  bought  the  four  trucks  for  this  job, 
though,  haven't  you? 

^^Mr.  Schell:     Just  a  moment 

^^Mr.  Barnett:     I  will  withdraw  it. 

*^Q.  Have  you  any  knowledge  that  they 
bought  the  four  trucks  for  this  job? 

''Mr.  Schell:  At  the  present  time  he  is  deal- 
ing with  now. 

''A.  Yes — not  when  I  hired  them.  They  told 
me  that  they  were  going  to  buy  them.  When 
they  first  contacted  me,  I  had  no  knowledge  of 
them  buying  trucks.  I  thought  they  owned  them 
themselves. 

''Mr.  Barnett:  Q.  And  subsequently  and 
during  the  time  of  the  job  you  acquired  that 
knowledge — is  that   correct?  A.     Yes. 

"Q.  It  was  about  January  18th  when  they 
stopped  work — isn  't  that  true  ? 

"A.     Well,  I   couldn't  say. 

"Q.  Do  you  know  when  you  completed  the 
job — what  date?  A.     No. 
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^^Q.  At  any  time  did  you  have  any  knowl- 
edge that  these  trucks  were  purchased  from 
Young  &  Son  in  Berkeley'? 

^^A.     Yes,  they  told  me;  the  boys  told  me. 

^^Q.     And  when  was  thaf? 

^^ A.  Well,  that  was  just  before  they  brought 
them  on  the  job. 

^^Q.  Did  you  know  that — I  will  withdraw 
that.  Just  before  the  first  day  that  they  started 
to  work  ? 

'^A.  Well,  when  they  brought  that  guaranty 
to  me,  that  is  when  I  realized  where  the  trucks 
had  come  from. 

'^Q.  And  that  was  on  or  about  the  3rd  of 
December — isn't  that  true? 

^^A.     Well,   I   couldn't  sav. 

'*Q.  You  don't  recall  having  any  conversa- 
tion with  anybody  regarding  the  duration  of 
this  contract  with  Farr  and  Sinclair? 

^^Mr.  Scliell:     Other  than  what  he  has  stated. 

[154] 

^'Mr.  Barnett:  Q.  Yes,  other  than  what 
you  have  said? 

^'A.     Yes,  other  than  what  I  have  stated. 

'^Q.  Do  you  recall  having  a  conversation 
with  a  representative  of  Young  &  Son?  Do 
you  recall  telling  them  or  him  that  in  your 
opinion  this  job  would  take  about  four  months? 

^'A.     No. 

''Mr.   Schell:     Just   a  minute.    That  is   ob- 
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jected  to  as  very  vague  and  calling  for  the 
conclusion  of  the  man  who  was  representative 
of  Yonug  &  Son.  Your  question  is  vague,  but 
he  doesn't  remember  whether  lie  ever  had  a 
conversation 

'^Mr.  Barnett:  Well,  he  has  answered  no. 
This  is  cross  examination,  and  the  record  will 
show,  under  our  previous  stipulation,  that  this 
is  taken  pursuant  to  2055,  and  that  it  was  in- 
tended as  that. 

^^Q.  You  don't  recall  having  such  a  con- 
versation? A.     With  who? 

''Q.  With  the  representative  of  Young  & 
Son?  A.     At  wliat  time? 

*'Q.  Did  you  on  or  about  December  3rd, 
1940?  A.     No,  sir. 

^^Q.  Did  you  have  any  conversation  at  any 
time  with  a  representative  of  Young  &  Son? 

^'A.  Someone — I  think  it  was  their  attorney 
— called  us  one  time  in  regard  to  how  much 
money  they  had  coming,  and  that  was  after  the 
trucks  weren't  working. 

*^Q.     After  the  trucks  quit  working? 

^'A.  The  trucks  weren't  working  for  us  any 
more. 

'^Q.  So  that,  as  you  recall,  neither  prior  to 
the  time  that  they  started  to  work  nor  at  or 
about  the  time  they  started — to-wit,  on  Decem- 
ber 3rd — did  you  have  any  conversation  with 
anybody  regarding  the  duration  of  the  work 
that  Farr  and  Sinclair  had  with  you? 
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^^A.     No,  sir. 

^^Q.  You  never  had  any  conversation  other 
than  what  you  have  told  US'? 

^^A.     None  that  I  know  of. 

*^Q.  Then  is  it  true  that  your  agreement 
with  them  was  that  they  [155]  were  to  work 
for  you  as  long  as  you  wanted  them  to  work? 

*'A.  That  is  true.  We  hired  them  as  we  have 
always  hired  trucks  like  that. 

^'Q.     And  by  *we' 

''A.     The  company,  yes. 

''Q.  In  other  words,  there  wasn't  any  defi- 
nite period  of  time  to  that  agreement? 

^^A.    No,  sir. 

^'Q.  The  reason  you  let  them  go  was  that 
they  didn't  have — they  couldn't  keep  drivers 
and  they  were  undependable  as  far  as  the  equip- 
ment was  concerned?    Is  that  true? 

^^A.  That  was  the  main  reason  for  letting 
them  go. 

^^Q.  You  say  that  your  title  is  that  of  con- 
struction superintendent — not  general  superin- 
tendent ?  A.     No. 

^'Q.     Who  is  the  general  superintendent? 

^^A.  Well,  Mr.  Davis  would  be  rated  the 
general  superintendent  out  of  the  Los  Angeles 
division.  He  had  charge  of  everything.  He  is 
also  vice-president. 

**Q.  Who  is  the  general  superintendent  of 
this  division? 
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^^A.  Well,  I  am  superintendent  out  here,  in 
charge  of  the  jobs. 

*'Q.  Yes.  In  other  words,  you  are  the  head 
man  of  this  division — isn't  that  true,  Mr. 
Wells  ? 

''A.  Yes,  to  a  certain  extent.  Mr.  Davis  is 
over  me. 

^^Q.     Yes. 

''A.     And  Mr.  McLeod   (McCloud)   also. 

*'Q.  Yes,  but  usually  you  would  let  the  con- 
tracts, would  vou  not  % 

'^A.  Well,  if  it  is  anything  that  amomits 
to  something  I  always  take  it  up  with  my  su- 
periors before  I  do  anything. 

*^Q.  Now,  were  you  consulted  prior  to  the 
time  that  your  company  bid  on  this  job? 

''A.     Was  I  consulted? 

^^Q.     Yes. 

*'A.  I  was  here  in  town  when  we  took  this 
job,  and  looked  at  it,  but  when  the  job  was  bid 
I  wasn't  here. 

^'Q.     Did  you  see  any  figures? 

^'A.  Well,  not,  because  we  [156]  only  talked 
about  it  and  discussed  it,  and  I  went  back  over 
— I  was  on  the  other  side  of  the  mountains 
building  a  dam,  and  I  left  town. 

*^Q.  Was  there  any  time  placed  on  your  bid 
as  to  when  the  job  could  be  completed? 

^'A.  I  couldn't  say.  I  have  never  seen  the 
contract. 
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*'Q.  Have  you  any  recollection  as  to  whether 
or  not  there  was  a  time  element  in  it? 

^^Mr.  Schell:  He  just  answered  he  has  never 
seen  the  contract. 

^^Mr.  Barnett:  That  is  all  right.  He  might 
have  knowledge  without  seeing  the  contract. 

^'A.     I  w^ouldn't  know. 

''Q.  So  that  the  first  day  you  had  approxi- 
mately 17  trucks  in  operation  ? 

^*A.  I  wouldn't  say — we  had  two  shovels, 
and  there  was  12  or  14  or  17  trucks,  maybe,  on 
the  job.  I  couldn't  say.  I  would  have  to  look 
up  the  record  for  that. 

^^Q.     Well,  where  are  those  records'? 

*'A.  We  have  them  in  our  office  here  in  San 
Francisco. 

^'Q.     And  where  is  your  office  located? 

^'A.     776  Folsom. 

^^Q.  And  after  the  first  week  how  many 
trucks  did  you  have  in  operation? 

'^A.  Well,  that's  hard  to  say.  Our  haul  in- 
creased ;  we  had  a  longer  haul.  We  added  more 
trucks,  and  we  added  another  shovel. 

^^Q.  Well,  can  you  tell  us  the  minimum  and 
maximum  amount  of  trucks  and  shovels  you  had 
during  the  job? 

^^A.  Well,  there  w^as  three  shovels,  and  I 
think  at  one  time  we  had — oh,  I  couldn't  say 
— either  29  or  30  or  some  trucks — something 
like  that — at  work  any  time  from,  maybe — 
I   don't  know — the  first  day  maybe  it  was  a 
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small  number  of  trucks,  [157]  but  I  think 
we  had  up  as  high  as  around  29  or  30  trucks 
at  one  time.    I  couldn't  say. 

"Q.  Was  there  any  bonus  given  to  you, 
or  was  there  any  penalty  imposed,  for  finishing 
the  job  either  earlier  or  later — a  penalty  if  you 
finished  it  later  than  the  designated  time. 

''A.  Well,  I  couldn't  say  that.  I  have  never 
seen  the  contract. 

**Q.  Of  course,  it  was  your  idea  to  put  on 
good  equipment  and  to  finish  the  job  as  soon 
as  possible'? 

''A.  The  Navy  was  in  a  hurry.  That  is  all 
I  know. 

*^Mr.  Barnett:     That  is  all. 

'^  Examination 
By  Mr.  Schell: 

''Mr.  Schell :  Q.  At  the  end  of  the  job,  Mr. 
Wells,  you  just  had  a  few  trucks  working? 

''A.     Yes. 

''Q.     The  last  two  weeks? 

''A.  I  think  we  had  seven — I  think  seven 
or  eight  trucks  the  last  three  weeks,  I  guess. 

''Q.     That  was  just  clean-up? 

''A.     Clean-up. 

''Mr.  Schell:     That  is  all. 

"Examination 
By  Mr.  Barnett: 

"Mr.  Barnett:  Q.  Well,  that  is  usual,  isn't 
it? 
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''A.  Yes.  We  shipj^ed  out  some  shovels;  in 
fact,  we  moved  all  three  big  shovels  off  before 
we  were  done,  and  used  a  smaller  shovel  to  fin- 
ish up. 

^'Q.  Yes.  Well,  that  is  general  clean-up 
work.  How  long  did  that  take  you  ? 

*^A.  Well,  the  first  shovel  went  out  almost 
a  month  before  we  were  done;  and  another 
one  went  out  the  following  week,  and  we  were 
working  down  to  one  shovel  at  the  final — at  the 
end. 

^*Q.  Yes.  And  the  most  trucks  you  had 
was  29,  you  say"? 

''A.  I  wouldn't  say  positively,  but  it  was  up 
in  that  neighborhood. 

^*Mr.  Barnett:  Approximately.  All  right, 
that  is  all."  [158] 

Then  it  is  signed,  subscribed  and  sworn  to. 

With  that  the  defendant  rests,  vour  Honor.  We 
wanted  to  have  the  jury  examine  that  exhibit. 

The  Court :     Which  exhibit  % 

Mr.  Schell:  The  tabulation  of  the  various  costs 
and  expenses  that  went  in  in  lieu  of  some  of  the 
testimony  of  Mr.  Tucker. 

The  Court:  Yes,  it  can  be  shown  to  the  jury 
sometime;  I  assume  it  will  be  all  right  during  ar- 
gument ? 

Mr.  Schell:     Yes,  that  is  all  right. 

Mr.  Barnett :     Your  Honor,  I  wanted  it  distinctly 


196  Macco  Construction  Co. 

imderstood  that  my  stipulation  did  not  cover  that 
as  an  exhibit  except  for  a  limited  purpose,  that 
the  witness  would  testify  to  what  apjjeared  on 
that  sheet. 

The  Court:  I  think  the  jury  understands  what 
this  sheet  was  introduced   for.    Any  rebuttal? 

Ml.  Barnett:  Your  Honor,  I  think  I  have  one 
or  two  questions  to  ask,  bvit  I  don't  know  what 
your  Honor's  custom  is  as  to  recesses,  and  we  have 
teen  here  since  2  o'clock,  and  frankly,  I  could  stand 
a  recess. 

The  Court:  I  would  like  to  clean  up  the  case  and 
let  the  jury  go. 

Mr.  Barnett:  The  rebuttal  will  be  very  short. 
I  would  like  to  have  it  at  the  next  session. 

The  Court:     No,  I  would  rather  not. 

Mr.  Barnett:  It  will  be  Mr.  Sinclair,  your 
Honor,  and  this  will  be  quite  an  ordeal,  and  I  would 
rather  have  it  at  the  next  session. 

The  Court:     I  would  rather  not. 

Mr.  Barnett:  Judge,  you  certainly  work  law- 
yers. [159] 

The  Court:     Well,  I  don't  spare  myself. 

Mr.  Barnett :     There  is  a  lot  more  to  you,  though. 

The  Court:  Would  any  of  the  jurors  like  a  re- 
cess before  we  start  in  on  this?  How  long  do  you 
think  it  will  take? 

Mr.  Barnett:  Just  two  or  three  questions,  but 
your  Honor  will  observe  what  I  have  to  contend 
with. 

The  Court:     No. 
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ROBERT  SINCLAIR, 

Called  for  the  Plaintiffs;  previously  sworn. 

Mr.  Barnett :  Q.  Mr.  Sinclair,  Mr.  Tucker  men- 
tioned something  about  a  conversation  you  had  with 
him  in  which  the  name  of  Eaton  &  Smith  was  men- 
tioned, and  he  stated  that  he  had  two  such  conver- 
sations.  Do  you  recall  such  conversations'? 

A.  (Writing)  :  I  recall  at  the  time  he  fired  us 
he  asked  why  we  didn't  try  and  get  the  trucks  on 
with  Eaton  &  Smith. 

(Answer  read  by  Mr.  Barnett.) 

Q.  Did  you  ever  have  such  a  conversation  with 
Mr.  Tucker  prior  to  the  time  that  he  fired  you? 

A.     No,  sir. 

Q.  Did  you  ever  have  a  conversation  with  any- 
body prior  to  the  time  that  he  fired  you  regard- 
ing Eaton  &  Smith  ?  A.     No,  sir. 

Q.     And  I  refer  to  the  defendants? 

A.     No,  sir. 

Q.  At  the  time  that  this  contract  was  originally 
entered  into,  did  you  have  any  conversation  relative 
to  w^here  the  work  was  to  be  done,  and  I  refer  to 
the  Bethlehem  Steel  Company  property? 

A.     Yes. 

Q.     With  whom,  and  what  was  said? 

A.     (Writing)  :     Mr.  Wells  said  the  whole  job 
was  to  be  on  private  property  at  the   Bethlehem 
Company.   He  said  they  were  going  to  put  the  dirt 
on  barges  and  take  it  to  Alameda.  [160] 
(Answer  read  by  Mr.  Barnett.) 
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Q.  Did  you  ever  have  any  conversation  with  Mr. 
Tucker,  or  did  you  ever  stop  him  on  the  job  and 
have  a  conversation  with  him  in  which  you  asked 
him  how  much  longer  you  were  to  last  ? 

A.     No,  sir. 

Q.  Did  you  ever  have  a  conversation  with  Mr. 
Burch,  the  foreman,  in  which  the  subject  of  how 
much  longer  you  were  to  last  on  the  job  took  place? 

A.     No,  sir. 

Mr.  Barnett:     Well,  I  will  withdraw  that. 

Q.  Do  you  remember  having  a  conversation  with 
Mr.  Burch  relative  to  the  duration  of  the  job? 

A.     No,  sir. 

Q.  Did  you  have  any  conversation  with  Mr. 
Burch  touching  upon  this  equipment,  the  condition 
of  your  equipment — withdraw  that.  Did  you  ever 
have  any  conversation  with  Mr.  Burch  regarding 
the  condition  of  your  equipment? 

A.     Probably. 

Q.     Do  you  recall  when  and  where? 

A.  (Writing)  :  We  saw  him  all  the  time.  I 
remember  he  said  to  get  cab  shields  on  the  trucks. 

Q.  Did  he  at  any  time  refuse  to  send  out — with- 
draw that.  Did  he  at  any  time  state  to  you  that 
he  refused  to  send  you  out  on  a  shift  because  your 
equipment  was  not  fit?  A.     No,  sir. 

Mr.  Barnett:     That  is  all,  your  Honor. 

Cross  Examination 
Mr.  Schell :     Q.     Mr.  Sinclair,  have  you  discussed 
your  testimony  with  anybody  since  3  o'clock  this 
afternoon?  A.     (Writing):     Mr.  Barnett. 
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Q.  You  had  your  deposition  taken  some  time 
ago,  did  you  not,  Mr.  Sinclair?  A.     Yes,  sir. 

Q.  You  were  asked  in  that  deposition  for  all 
of  the  conversa-  [161]  tions  you  had  with  Mr.  Wells 
on  the  subject  of  this  hauling? 

A.     (Writing)  :     I  do  not  know. 
(Answer  read  by  Mr.  Schell.) 

Q.  It  is  your  recollection  that  you  have  never 
testified  until  now  anything  about  any  conversation 
with  Mr.  Wells  to  the  effect  that  all  of  the  hauling 
would  be  on  private  property? 

Mr.  Barnett:  Your  Honor,  I  will  submit  that  is 
argumentative. 

The  Court:     He  may  answer. 

Mr.  Barnett:     If  he  recalls. 

A.     (Writing)  :     I  don't  recall. 
(Answer  read  by  Mr.  Schell.) 

Mr.  Schell:  Q.  You  don't  recall  ever  having 
testified  to  that  effect  before,  do  you? 

A.     No,  I  don't. 

Q.  When  you  say  you  discussed  your  testimony 
with  Mr.  Barnett  after  3  o'clock,  was  that  the  sub- 
ject matter  of  discussion,  this  hauling  on  private 
property?  A.     No,  sir. 

Q.     It  was  part  of  that  discussion? 

A.     No,  sir. 

Mr.   Schell:     That  is  all. 

Mr.  Barnett:  That  is  all,  your  Honor.  I  think 
tliat  is  all,  your  Honor. 
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The  Court:  Ladies  and  gentlemen  of  the  jury,  I 
don't  want  to  work  you  too  hard,  but  we  have  an 
opportunity  to  finish  this  case  up  tomorrow.  After 
the  arguments,  which  I  understand  will  not  be  of 
gTeat  length,  and  the  instructions,  then  I  shall  give 
the  case  to  you  for  your  consideration.  Or  if  it  is 
much  more  convenient  to  ever}'one,  I  Vv'ill  put  it  over 
until  Monday,  but  I  assume  you  would  rather  finish 
the  case  entirely  tomorrovv\ 

A  eluror:  I  have  a  case  coming  up  on  Monday, 
in  which  I  have  to  be  a  witness.  Saturday  will  be 
all  right  with  me.  [162] 

The  Court:  Apparently  the  majority  of  the  jury 
feel  that  Saturday  would  be  better.  Would  you 
like  to  start  earlier  or  later?  Normally,  we  would 
start  at  10  o'clock.  If  there  is  no  expression  of 
opinion  on  that,  I  will  start  at  10  o'clock,  but  if 
you  would  rather  start  earlier  I  will  start  an  hour 
earlier. 

You  have  now  heard  all  the  evidence  in  the  case, 
so  it  is  particularly  important  that  you  shall  not  dis- 
cuss it  amongst  yourselves  or  remain  in  the  pres- 
ence of  other  persons  w^ho  might  discuss  the  case 
with  you  until  it  is  finally  submitted  to  you  tomor- 
row morning  by  the  Court  for  your  deliberations. 
You  may  now  retire,  and  return  here  tomorrow 
morning  at  10  o'clock. 

(Thereupon  an  adjournment  was  taken  until 
10  o'clock  A.  M.,  Saturday,  March  7th,  1942.) 

[163] 
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Saturday,  March  7th,  1942 
10  o'clock  A.  M. 

The  Court;     Proceed. 

Mr.    Barnett:     Plaintiff   is   ready,   your   Honor. 

Mr.  Schell:  Defendant  ready,  your  Honor.  At 
this  time,  if  the  Court  please,  on  behalf  of  the  de- 
fendant Ben  F.  Wells,  I  move  this  Court  for  a  di- 
rected verdict  in  favor  of  said  defendant  on  the 
ground  that  under  any  interpretation  of  the  evi- 
dence, or  for  that  matter,  the  pleadings,  Mr.  Wells 
was  merely  acting  as  an  agent  for  a  disclosed  prin- 
cipal, and  so  whatever  he  did,  there  would  be  no 
personal  liability  on  Mr.  Wells  for  any  amount  of 
money  due  the  plaintiffs,  if  there  is  anything  due. 
(Argument  by  Mr.  Schell  on  motion.) 

The  Court :     I  deny  the  motion. 

Mr.  Schell :  At  this  time  on  behalf  of  the  defen- 
dant Macco  Construction  Company  and  the  de- 
fendant Ben  F.  Wells,  and  each  of  them,  we  move 
the  Court  for  a  directed  verdict  in  favor  of  the 
defendants,  and  each  of  them;  first,  on  the  ground 
that  the  evidence  fails  to  establish  a  valid  contract 
or  any  contract  entered  into  by  and  between 
the  plaintiff  and  the  defendants,  or  either  of  them, 
for  any  particular  time: 

That  the  evidence  affirmatively  shows  that  the 
plaintiff  had  no  capacity  to  contract  or  engage  in 
the  business  of  transportation  of  property  for  hire. 
That  is  in  connection  with  the  carrier  act; 

That  the  evidence  fails  to  show  that  the  defen- 
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dants,  or  either  of  them,  wrongfully  breached  any 
contract,  and  plaintiffs  have  failed  to  show  that  they 
sustained  any  damages. 

In  connection  with  this  motion,  I  will  urge  the 
further  [164]  ground  that  it  affirmatively  appears 
from  the  evidence  that  in  the  event  there  was  no 
contract  for  any  definite  period  of  time  that  con- 
tract was  a  novation. 

We  urge  the  further  ground  that  in  the  event  the 
original  contract  contemplated  hauling  over  pri- 
vate property  that  without  the  showing  of  any 
duress  or  fraud  or  oppression  or  anything  else, 
the  parties  varied  no  terms  of  that  agreement,  and 
that  constituted  a  novation;  and  in  view  of  the  un- 
disputed evidence  that  plaintiffs  were  not  in  the  po- 
sition to  carry  out  the  terms  of  the  contract  we 
believe  that  their  cause  of  action  has  failed. 
(Argument  on  motion.) 

The   Court:     Motion  denied;   exception  allowed. 
Mr.  Barnett:     Shall  I  commence  the  argument, 
your  Honor? 
The  Court:     Yes. 

(Arguments  to  the  jury  by  respective  coun- 
sel.) 

The  Court:  Now,  ladies  and  gentlemen  of  the 
jury,  it  is  lunch  time.  Do  you  want  to  go  to  lunch 
before  I  instruct  you? 

A  Juror :     Stay  with  it. 

The  Court :  I  will  give  you  a  short  recess.  Court 
is  in  recess. 

(Recess.) 
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The  Court:  Now,  ladies  and  gentlemen  of  the 
jury,  you  have  heard  all  of  the  evidence  in  the 
case  of  Farr  and  Sinclair,  as  plaintiffs,  against  the 
Macco  Construction  Company  and  Bon  F.  Wells, 
the  defendants. 

.  It  is  now  my  privilege  and  my  duty  to  tell  you 
w^hat  the  rules  of  law  are  that  you  are  to  apply  in 
determining  what  are  the  facts  in  this  case.  You 
will  have  with  you  in  your  jury  room  the  pleadings 
in  the  case;  that  is,  the  written  documents  upon 
which  the  respective  claims  of  the  parties  are  based. 
I  [165]  will  try  to  outline  for  you  what  are  the  ques- 
tions between  counsel  and  suggest  to  you  the  rules 
of  law  which  you  are  to  apply.  Now,  there  are  a 
good  many  things  that  come  into  a  trial  of  a  case 
that  are  not  evidence.  Counsel  have  a  right  to  make 
arguments  before  you,  and  one  represents  one  side 
and  the  other  the  other  side.  Naturally,  since  they 
are  hired  to  try  the  case  they  take  a  partisan  view- 
point from  a  standpoint  of  their  own  clients.  They 
are  here  to  win  the  case.  That  is  what  they  are 
here  for.  While  counsel  have  a  right  to  argue  that 
viewpoint,  that  is  not  evidence.  You  have  to  get 
your  facts  from  the  documents  in  the  case,  and 
from  what  the  witnesses  testified  to.  Likewise,  you 
have  the  written  documents  on  what  they  call  the 
pleadings,  the  complaint  and  answer  in  this  case; 
but  those  are  not  evidence  either,  although  it  is  true 
that  any  fact  which  any  party  admits  does  not  re- 
quire proof.  You  can,  of  course,  accept  any  argu- 
ment counsel  makes  to  you  which  you  think  is  sound 
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and  reasonable,  but  the  viewpoint  depends  on  your- 
self and  not  on  what  counsel  says. 

Likewise,  the  Judge  in  the  Federal  Court  has  the 
right  to  comment  on  the  evidence  and  tell  you  what 
he  believes  the  determination  of  the  case,  or  dis- 
cuss the  credibility  of  any  witness.  But  this  is  a 
simple  case,  and  therefore,  I  shall  not  exercise 
my  power  or  responsibility  to  tell  you  what  I  think 
about  this  case.  I  will  further  state  to  you  that  if 
any  of  you  know  by  any  expression  of  mine  how  I 
think  the  case  should  be  determined,  that  you  are 
not  bound  by  that  at  all.  You  are  the  sole  judges 
of  the  facts  of  the  case,  and  you  have  the  respon- 
sibility to  determine  them  correctly  under  the  rules 
of  law.  Your  responsibility  is  a  heavy  one;  much 
heavier  than  mine,  because  there  is  no  way  of  ap- 
pealing from  the  determina-  [166]  tion  on  a  ques- 
tion of  fact.  That  is  final  and  binding  on  every- 
body. 

This  is  a  civil  case,  and  is  based  upon  a  complaint, 
which  is  a  claim  made  by  the  plaintiffs,  Farr  and 
Sinclair,  that  they  have  been  damaged  in  some  re- 
spect by  the  Macco  Construction  Company  and  Mr. 
Wells.  I  have  not  taken  Mr.  Wells  out  of  the  case 
so  far,  but  I  say  to  you  now,  that  as  far  as  I  can  judge 
from  the  evidence,  there  is  no  claim  that  Mr.  W^ells 
is  directly  responsible  personally  for  this  contract. 
The  plaintiff  doesn't  claim  that  he  entered  into  a  con- 
tract on  his  own  account,  and  the  defendant  doesn't 
believe  that  either.  The  contention  is  that  Mr.  Wells 
was  the  agent  of  the  Macco  Construction  Company, 
and  entered  into  a  contract  for  them.  He  could  only 
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enter  into  a  contract  for  them  so  far  as  he  was 
their  agent  and  in  so  far  as  his  authority  carried 
him.  The  question  of  authority  is  before  you  by  siz- 
ing up  the  contention  of  both  parties.  I  don't  think 
that  there  is  any  basis  in  this  case  imder  which  you 
could  give  a  judgment  against  Mr.  Wells.  I  think 
that  any  judgment  that  you  would  give,  you  would 
give  against  the  Jllacco  Construction  Company. 
While  I  don't  mean  directly,  as  a  matter  of  law,  to 
say  that  you  cannot  give  a  verdict  against  Mr. 
Wells,  I  say  that  as  the  facts  in  the  case  shape  up 
that  it  is  my  opinion  that  he  is  not  liable.  So,  there- 
fore, I  would  suggest  that  you  return  a  verdict 
against  the  Macco  Construction  Company,  if  against 
anyone. 

That  is  the  next  question  I  will  now  take  up.  I 
say,  even  in  that  regard,  you  are  not  bound  by 
what  I  say  or  bound  to  follow  that  comment  if 
you  thought  he  would  be  liable  under  the  facts 
and  the  law  as  I  now  give  it  to  you. 

The  next  thing  in  the  case  is  this:  That  is,  the 
ques-  [167]  tion  of  the  amount  that  is  earned,  that 
these  people  actually  earned  on  the  job  is  in  con- 
troversy. Defendant  Macco  Construction  Company 
says  that  they  have  earned  a  certain  amount,  and 
the  plaintiffs,  as  stated,  say  if  there  is  no  express 
contract,  that  that  is  true,  but  that  amount  repre- 
sents the  amount  that  they  actually  earned  for  the 
labor  they  did,  if  there  was  no  express  contract  as 
claimed  by  the  plaintiffs. 

So,  then,  we  now  approach  the  matter  of  conflict 
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between  these  two  parties.  The  plaintiff  says  it  is 
claimed  that  on  or  about  the  3rd  day  of  December, 
1940,  defendants  and  plaintiffs  entered  into  an  oral 
agreement  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  wherein  and  whereby 
plaintiffs  agreed  to  furnish  four  auto  trucks  and 
the  personal  services  of  the  x^laintiff s ;  that  is,  Farr 
and  Sinclair,  in  the  operation  of  the  same;  and  the 
defendants  agreed  to  hire  the  exclusive  personal 
services  of  said  plaintiffs  and  the  equipment  for 
the  entire  duration  of  that  certain  grading  and  ex- 
cavation project  of  the  defendants  situated  in  the 
City  and  County  of  San  Francisco;  and  that  the 
period  contracted  for,  as  aforesaid,  was  and  is  ap- 
proximately four  months. 

Xow,  the  defendant  Macco  Construction  Company 
— because  I  am  discuss  them — on  the  other  hand 
said  that  that  agreement  was  not  for  the  hiring  of 
trucks  or  any  truck,  or  any  personal  services  for 
the  entire  duration  of  the  grading  and  excavation 
project  of  the  defendant;  but  on  the  contrary,  Macco 
Construction  Company  says  that  the  agreement  was 
that  the  plaintiffs  Farr  and  Sinclair  would  furnish 
and  maintain  the  four  auto  trucks  in  good,  safe, 
serviceable,  workable  condition,  and  the  personal 
services  to  be  rendered  in  the  operation  therefor 
for  such  time  as  the  Macco  Construction  should 
desire  to  avail  themselves  thereof  in  [168]  connec- 
tion with  the  grading  and  excavation  project  of  the 
defendant,  and  for  no  other  purpose  or  longer  pe- 
riod of  time. 
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So  there  you  see  what  the  issue  is.  Everybody  ad- 
mits there  is  a  contract.  The  question  is,  what  was  the 
contract?  The  contract  was  for  the  hiring  of  these 
trucks  and  the  personal  services  of  Farr  and  Si]i- 
clair  in  the  operation  thereof,  without  question,  but 
the  parties  disagree  as  to  whether  that  was  to  last 
for  any  particular  time.  Plaintiff  claims  the  contract 
was  for  four  months,  the  duration  of  the  Bethlehem 
job;  and  the  defendant,  on  the  other  hand,  says, 
''No,  we  didn't  have  that  term  of  contract;  it  was 
simply  to  do  that,  and  when  we  were  ready  to  get  rid 
of  Farr  and  Sinclair,  why,  we  could.'' 

Now,  there  are  other  terms  of  the  contract  which 
are  admitted.  The  defendant  admits  that  it  agreed  to 
pay  Farr  and  Sinclair  as  and  for  compensation  for 
their  services  and  for  the  use  of  such  equipment  $2.70 
per  hour  per  truck  while  the  truck  was  in  condition 
to  be  operated  and  was  being  operated  for  the  benefit 
of  Macco  Construction  Company;  and  in  addition 
thereto,  the  sum  of  $1.42851  cents  per  hour  on  ac- 
count of  tlie  pa}'ment  of  the  salary  of  the  drivers  of 
each  of  said  trucks  for  the  time  during  which  the 
driver  was  on  duty  in  connection  with  the  business 
of  the  defendant.  Now,  in  that  connection  there  are 
some  other  things  which  I  think  are  not  particularly 
important,  ''On  account  of  personal  liability  and 
property  damage  insurance,  workmen's  compensa- 
tion insurance,  Federal  old  age  social  security,  gaso- 
line and  oil  furnished  by  this  defendant,  the  time  of 
mechanics,  and  the  cost  of  parts  necessary  for  re- 
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X)airs  to  said  trucks  incurred  by  this  defendant  on  be- 
half of  plaintiffs,  time  during  which  the  drivers  of 
said  trucks  were  not  actually  engaged  in  the  busi- 
ness of  performing  services  of  this  defendant  due 
[169]  to  the  condition  of  said  trucks  and  other  items 
of  cost  and  expense  reasonably  incurred  by  this  de- 
fendant on  behalf  of  plaintiffs  in  connection  with 
the  operation  of  said  truck  equipment." 

That  simply  means  that  the  defendant  was  not 
going  to  pay  the  plaintiff  until  it  deducted  the  things 
it  had  to  pay  on  plaintiff's  account.  So  I  don't  think 
that  is  particularly  in  controversy  between  the 
parties. 

But  the  facts  of  the  controversy  are  these;  as  to 
whether  or  not  this  particular  term  as  to  ''duration" 
is  included  in  this  contract  in  the  first  instance ;  and 
the  controversy  about  the  reasonable  condition  of  the 
trucks  to  perform  the  job.  It  would  be  implied  that 
the  equipment  furnished  would  be  reasonably  capa- 
ble of  performing  the  work,  because  obviously  no 
one  would  expect  a  person  to  contract  for  equipment 
that  couldn  't  perform  the  work ;  that  is  one  of  plain- 
tiff's  responsibilities. 

Now,  there  has  been  a  controvery  arisen  over  this, 
and  the  plaintiff  has  come  into  court  asking  for  dam- 
ages because  of  the  fact  that  this  controversy  has 
not  been  settled  to  their  satisfaction.  Under  those 
circumstances,  the  plaintiffs  have  the  burden  of  prov- 
ing all  of  the  matters  which  plaintiffs  set  up.  In  other 
words,  plaintiffs  have  the  burden  of  proving,  in  the 


vs.  A.  L.  Farr,  et  al.  209 

first  instance,  that  there  was  a  contract  as  they  allege 
contaming  this  term  as  to  duration,  and  they  must 
prove  that  by  a  preponderance  of  evidence. 

Prejjonderance  of  evidence  sounds  like  a  mysteri- 
ous term,  but  it  is  not.  Preponderance  of  evidence 
simply  means  the  greater  weight.  That  does  not  mean 
the  greater  number  of  witnesses;  it  simply  means 
the  plaintiffs  must  prove  their  contention  regarding 
this  contract  by  evidence  which  is  more  convincing 
[170]  to  you  taking  it  as  a  whole,  than  that  which 
has  been  produced  by  the  defendants. 

In  the  event  you  find  this  term  of  contract  was 
included,  and  there  was  an  express  agreement  to  that 
effect,  then  you  will  consider  the  other  question  in 
this  case.  If  you  find  that  the  plaintiffs  have  failed  to 
prove  that  this  term  was  included  in  the  contract, 
you  will  then  go  no  further  in  the  case,  but  deter- 
mine for  the  defendants. 

Now,  in  determining  whether  the  contract  was  one 
that  the  plaintiffs  contend  it  was,  or  what  the  de- 
fendants contend  it  was,  you  should  carefully  con- 
sider all  the  evidence  that  you  have  heard  surround- 
ing the  entering  into  the  contract,  and  particularly 
the  language  used,  because  in  the  formation  of  a  con- 
tract there  must  be  always  a  meeting  of  the  minds  of 
the  parties  as  expressed  between  them.  So,  there- 
fore, the  language  used  by  the  parties  at  the  time  it 
is  claimed  that  an  oral  contract  was  entered  into 
must  always  be  of  great  importance  in  determining 
whether  the  contract  was  of  one  type  or  another. 
Therefore,  you  will  very  carefully  consider  what 
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was  said  between  these  resi)ective  parties  at  the  time 
it  is  claimed  this  contract  was  entered  into. 

There  are  also  other  matters  which  you  may  con- 
sider. You  may  consider  this  question  about  the 
things  that  the  plaintiffs  did  after  or  about  the  time 
that  they  were  getting  ready  to  enter  into  this  con- 
tract. One  of  the  things  is  the  purchase  on  the  con- 
ditional sale  contract  of  these  trucks.  You  may  con- 
sider that  fact  or  give  it  the  weight  you  believe  it  to 
have  in  determining  what  plaintiffs  were  attempting 
to  express  in  the  contract.  They  must  have  expressed 
it;  otherwise  the  contract  would  be  as  I  say.  You 
may  consider  this  conditional  sale  contract  in  [171] 
determining  what  the  parties  meant  by  what  they 
said. 

You  may  also  consider  this  document  that  has 
been  called  a  '^ guaranty"  given  by  Mr.  Wells  for 
the  Macco  Construction  Company  regarding  pay- 
ments that  he  would  make  to  Young  &  Son  on  the 
conditional  sale  contract  during  the  time  that  Farr 
and  Sinclair  were  working.  Now,  it  is  necessary  for 
me  to  construe  that  document  for  you.  I  say  to  you 
that  that  guaranty  is  a  promise  upon  the  part  of 
Macco  Construction  Company  to  pay  to  Young  & 
Son,  Incorporated,  that  amount  of  money  that  Farr 
and  Sinclair  earned,  and  nothing  else.  They  were  not 
obligated  to  pay  any  more.  It  is  true  that  there  is  a 
specification  of  so  much  per  month  for  these  four 
months;  but  they  are  not  obligated  to  pay  a  cent 
more  than  Farr  and  Sinclair  earned  on  this  contract. 
I  am  not  saying  that  because  I  am  interpreting  a 
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written  document  that  I  am  saying  what  implication 
you  should  draw  from  that  as  to  the  existence  of 
this  oral  contract  with  which  you  are  particularly 
concerned.  But  that  is  the  interpretation  of  the  con- 
tract that  was  signed  by  Farr  and  Sinclair  and 
Young  &  Son,  and  accepted  by  Mr.  Wells  for  the 
Macco  Construction  Company. 

Likewise,  there  has  been  some  comment  upon 
the  fact  that  the  evidence  does  show  that  at  the 
time  that  they  were  told  that  they  were  through, 
that  is,  Farr  and  Sinclair  were  told  that  they  were 
through,  that  they  made  no  comment,  and  appar- 
ently took  what  the  record  showed  at  that  time. 
You  may  consider  that  in  determining  whether 
there  was  a  contract,  in  the  first  instance,  or  not; 
but  even  if  they  had  a  contract,  they  could  do 
just  exactly  the  same  thing  and  still  may  be  liable 
if  there  was  a  contract  for  the  duration.  They 
don't  have  to  say,  ''Well,  we  are  going  to  sue 
you,"  or,  "We  have  a  contract,  and  we  are  going 
to  stand  on  it.''  If  they  had  a  contract,  they 
would  [172]  have  to  stand  on  it,  as  far  as  that 
goes.  The  admitted  part  of  it  is  that  at  the 
time  when  they  were  put  off  the  job,  they  did 
look  at  the  record  and  indicated  that  so  far  as 
the  record  was  concerned  that  it  was  correct  in 
so  far  as  what  they  earned.  Therefore,  you  may 
take  into  consideration  the  determination  of 
whether  there  was  a  contract  or  not,  but  it  is  not 
conclusive  one  way  or  the  other.  Now,  the  de- 
fendant Macco  Construction  Company  also  has  an- 
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other  viewpoint.  They  say  that  there  was  a  term, 
either  express  or  implied,  that  these  trucks  when 
they  first  came  on  the  job  would  be  reasonably 
in  condition  to  do  the  work  expected  of  them.  They 
say  that  because  the  evidence  shows  that  the  first 
day  the  trucks  didn't  work  a  great  length  of  time 
and  that  tliere  was  afterwards  work  done  upon 
them  to  fit  them  out  better — and  you  have  heard 
both  sides  on  what  that  work  was — that  the  de- 
fendant told  these  men  through  one  of  its  agents 
that  they  were  through.  In  other  words,  that  if 
there  was  an  expressed  contract  at  that  time,  that 
the  defendant  takes  the  viewpoint  that  it  then  said, 
^'We  declare  this  contract  off;"  and  that  the  plain- 
tiffs agreed  to  it  by  saying,  ''Well,  could  we  do 
something  to  get  back  on  the  job?"  If  the  parties 
at  that  time  agreed  upon  the  oral  contract  by  mu- 
tual consent,  they  could  do  that  without  liability 
on  either  side,  and  thereafter  thev  could  enter  into 
a  new  contract.  This  is  what  defendant  claims. 
However,  that  is  a  question  of  fact  which  you 
must  determine  as  to  whether  the  defendant  did 
abrogate  the  contract  with  the  consent  of  the  plain- 
tiffs at  the  time  the  plaintiffs  first  came  on  the 
job  on  the  9th  day  of  December,  and  thereafter 
made  a  new  arrangement  with  them  whereby  they 
were  hired  day  by  day. 

If  you  find  that  the  plaintiffs'  contention  was 
established  [173]  that  there  was  a  contract  of  four 
months  duration,  and  that  was  not  abrogated,  ac- 
cording to  defendants'  contention,  but  existed  from 
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that  time  on  up  until  the  17th  day  of  January, 
I  think  it  was — at  any  event,  the  date  when  the 
plaintiffs  were  told  finally  that  they  were  througli — 
then  you  have  to  determine  who  breached  the  con- 
tract. If  the  defendant,  when  such  contract  w^as 
in  effect,  arbitrarily,  without  legal  excuse — and  I 
w^ill  define  that  in  a  moment — told  the  plaintiffs 
to  leave,  then  that  was  a  breach  of  contract,  if 
vou  find  that  there  was  a  contract  for  that  duration 
of  time.  Then,  if  the  defendants  put  them  off  the 
jol)  and  told  them  they  couldn't  work  any  more, 
then  that  constitutes  a  breach  of  contract  and  there 
is  not  any  legal  excuse  for  the  breach  of  contract. 
Defendants  claim  that  plaintiffs  failed  to  carry 
out  the  contract,  and  defendants  claim  that  that 
breach  was  accomplished  in  this  w^ay,  that  the 
plaintiffs'  equipment  was  not  reasonably  fit  to  carry 
on  the  work  that  they  knew  they  were  required 
to  turn  over  and  accomplish.  Now,  the  defendants 
would  be  required  to  establish  those  conditions  af- 
firmatively, and  that  is  by  a  preponderance  of  evi- 
dence to  show  they  had  a  legal  excuse  for  letting 
them  go.  If  you  find,  in  the  first  place,  there  was 
a  contract  which  plaintiffs  claimed  did  exist,  and 
that  the  terms  of  the  contract  implied  fitness  of 
equipment  to  do  the  job,  and  on  that  day  and 
before  that  time  the  plaintiffs  had  broken  tho 
contract  by  not  having  the  equipment  in  reason- 
able shape  to  carr}^  on,  then  you  may  determine 
that  the  defendants  properly  exercised  their  right 
to   declare  that  the  plaintiffs  were   in   default   of 
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the  contract.  If  the  defendant  did  that  under 
those  circumstances  thev  would  not  be  liable  for 
anything.  On  the  other  hand,  if  the  equipment 
was  reasonably  sufficient  for  the  work  on  the  job, 
and  you  so  [174]  find,  and  find  that  the  defendants 
without  any  proper  excuse  of  that  sort  broke  the 
contract  itself  by  putting  these  people  off  the  job, 
then  you  may  consider  the  question  of  damages. 
Now,  in  determining  the  question  of  damages, 
I  will  give  you  instructions  on  them.  At  this  point, 
however,  I  am  not  indicating  that  3^011  shall  find 
them.  It  is  for  you  to  determine,  first,  whether 
or  not  the  defendants  are  liable.  But,  at  any 
rate,  if  you  come  to  the  question  of  damages,  then 
plaintiffs  would  be  entitled  to  recover  whatever 
would  reasonably  compensate  them  for  the  wrong- 
ful breach.  In  determining  what  sum  that  would 
be,  Avhy,  you  would  have  the  right  to  take  into 
consideration  all  of  the  expenses  that  they  had 
been  put  to,  if  you  find  that  there  were  any  ac- 
quired under  the  contract  in  putting  these  trucks 
in  shape  and  the  expenses,  if  any,  in  acquiring 
the  trucks,  the  expenses  in  preparing  them  by 
getting  licenses,  or  whatever  is  in  the  evidence. 
I  do  not  say  that  is  one  of  the  features,  because 
I  don't  know  whether  that  is  in  the  evidence,  but 
anything  which  was  necessary  to  prepare  the  trucks 
for  the  job.  Likewise,  the  loss,  if  any,  the  actual 
loss  of  any  time  that  the  plaintiffs  may  have  suf- 
fered. You  have  the  right  also  to  give  them  any 
profits  that  you  find  they  would  have  arned.    Now, 
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you  cannot  speculate  on  that.  Ladies  and  gentle- 
men, it  is  not  a  basis  for  speculation,  but  you 
must  have  evidence  that  they  would  have  arned 
under  the  terms  of  the  contract  a  certain  profit 
and  assess  that  profit  in  considering  and  arriving 
at  damages.  I  shall  not  go  into  the  features  of 
whether  there  was  a  profit  or  not.  You  heard  the 
evidence  on  that.  You  heard  both  sides,  who  pre- 
sented two  schedules;  one,  claiming  there  was  a 
substantial  profit  that  would  be  earned,  and  the 
other,  showing  that  the  operation  would  be  carried 
[175]  on  at  a  loss.  But  that  is  a  pure  question 
of  fact,  which  is  submitted  for  your  determina- 
tion. 

You  are  the  sole  judges  of  the  fact  in  the  case 
and  of  credibility  of  all  of  the  witnesses.  Your 
power  of  judging  the  effect  or  vahie  of  evidence  is 
not  arbitrary,  but  must  be  exercised  with  legal 
discretion  and  in  subordination  to  the  rules  of 
evidence.  You  are  not  bound  to  find  a  verdict  in 
conformity  with  the  declaration  of  any  number  of 
witnesses  whose  testimony  does  not  produce  con- 
viction in  your  minds,  or  against  the  testimony  of 
one  witness  who  testimony  does  impress  you  as 
being  true,  and  does  produce  conviction  in  your 
minds.  The  testimony  of  any  one  witness  to  a  fact 
in  this  case  is  sufficient  if  it  produces  conviction 
in  your  minds  to  establish  that  fact. 

Every  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  may  be  overcome  by 
the  manner  in  which  he  testifies,  the  character  of 
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Ills  testimony,  or  by  evidence  affecting  his  char- 
acter or  motives,  or  by  contradictory  evidence.  If 
you  find  that  a  witness  has  testified  falsely  in  part 
of  his  testimony,  yon  may  look  with  distrust  upon 
the  other  evidence  given  by  the  witness.  If  you 
find  that  any  witness  has  testified  wilfully  falsely, 
you  are  at  liberty  to  disregard  all  his  testimony 
unless  corroborated  by  other  evidence  which  you  do 
believe. 

Any  fact  in  the  case  may  be  proved  by  direct 
evidence.  Direct  evidence  is  the  proof  of  a  fact 
by  an  eye  witness  or  a  person  who  was  present  and 
who  observed  that  which  he  testifies  to.  Indirect 
evidence  is  the  proof  of  other  facts  surrounding 
the  fact  in  issue  which  afford  an  inference  or  pre- 
sumption of  its  existence,  but  do  not  directly  prove 
its  existence.  [176] 

You  have  had  some  testimony  here  by  deposition. 
A  witness  on  a  deposition  is  just  the  same  as  a 
witness  who  has  been  brought  into  court.  There- 
fore, you  will  weigh  the  testimony  of  the  person 
who  gives  the  deposition  in  exactly  the  same  way 
as  you  would  the  testimony  of  the  witness  on  the 
stand. 

Any  evidence  that  has  been  received  of  an  act 
or  omission  or  declaration  of  a  party  unfavorable 
to  his  own  interest  should  be  considered  and 
weighed  by  you  as  other  evidence;  but  evidence 
or  oral  admission  of  a  party  other  than  his  own 
testimony  in  the  trial  should  be  viewed  by  you  with 
caution.  That  instruction  relates  to  parties  and 
witnesses  on  both  sides. 
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Both  the  parties  have  been  heard  by  oral  evi- 
dence, and  two  forms  of  verdict  have  been  pre- 
pared for  you. 

In  accordance  with  the  rules  of  civil  procedure, 
I  will  allow  the  jury  to  retire  for  a  few  minutes, 
gentlemen,  if  you  wish  to  make  any  exceptions  to 
the  instructions  of  the  Court. 

Mr.  Schell:  I  desire  that,  your  Honor. 
The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  may  now  retire  for  a  few  minutes  while  we 
take  up  a  question  of  law  with  the  attorneys.  At 
the  conclusion  of  that  you  will  be  called  into  Court, 
and  you  will  be  permitted  to  retire  for  considera- 
tion of  your  verdict. 
Now,  gentlemen. 

Mr.  Barnett :  No  objection,  your  Honor. 
Mr.  Schell:  I  would  like  to  note  the  following 
exceptions,  your  Honor:  First,  to  the  instructions 
given,  I  believe,  as  to  damages.  I  believe  they  are 
in  error,  in  that  they  conteniplate  reimbursement 
for  all  the  expenses  the  plaintiffs  necessarily  in- 
curred in  the  purchase  of  the  trucks  and  everything 
else,  together  with  loss  of  profits;  in  other  words, 
the  capital  [177]  expense,  as  well  as  the  loss  of 
anticipated  profits.  I  take  it  that  under  the  evi- 
dence, the  jury  is  entitled  to  believe  that  plaintiffs 
would  have  made  no  profits  during  the  entire 
process  or  period  of  this  four  months.  Let  us  con- 
cede there  was  a  four  months  contract  for  the  pur- 
pose of  this  only,  and  during  that  four  months  they 
would  not  have  made  any  profits,  but  would  have 
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operated  at  a  loss.  Then  they  would  not  be  en- 
titled to  the  return  of  capital.  That  generally  ex- 
presses my  objection. 

The  Court:  I  think  you  are  correct  about  that. 
I  think  possibly  the  instruction  could  carry  that  im- 
plication. I  think  I  will  just  caution  them  in  that  re- 
gard, that  they  cannot  award  for  recovery  for  capital 
outlay. 

Mr.  Schell :  I  believe,  however,  not  to  create  the 
wrong  impression  now,  that  you  just  instruct  them 
on  that  one  thing,  and  that  does  not  mean  they 
should  or  should  not  find. 

The  other  exception  I  have  is  that  one  that  we 
have  argued  before,  that  they  must  have  been  ready, 
willing  and  able  to  operate  beforehand,  and  have 
a  permit  to  so  operate. 

The  Court:  Yes,  you  may  have  that  exception. 
Call  back  the  jury. 

(Jury  returns  to  the  court  room.) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
my  attention  has  been  called  to  one  matter  in  in- 
structing you  regarding  the  recovery  of  damages. 
Because  I  give  you  instructions  on  damages  does 
not  mean  that  I  think  you  have  to  find  them,  but 
in  instructing  you  on  damages  I  say  that  if  you 
find  for  plaintiffs,  then  you  are  entitled  to  give 
such  damages  as  would  reasonably  compensate  the 
plaintiffs  for  whatever  loss  or  damage  they  have 
suffered.  Now,  I  did  after  that  give  you  two 
phases  of  the  matter  which  you  might  consider, 
and  these  are,  first,  the  out-  [178]  lay,  and  second, 
the  profit.     Obviously  you  wouldn't  duplicate  the 
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damages  in  considering  that.  If  you  give  damages 
for  outlay  you  should  not  also  include  that  element 
in  assessing  profits.  You  can  see  if  damages  were 
given  for  capital  outlay,  then  in  assessing  profits 
you  should  take  that  into  consideration. 

I  just  take  that  up  in  order  that  you  should  have 
no  difficulty  in  your  deliberations.  You  might  have 
thought  the  other  instruction  was  possibly  con- 
fusing. 

You  will  have  with  you  in  the  jury  room  the 
pleadings  in  the  case,  and  the  exhibits  and  two 
forms  of  verdict.  In  the  event  that  you  find  that 
the  plaintiff  is  entitled  to  recover,  then  you  will 
fill  out  the  form  of  verdict,  ^*We,  the  jury,  find  in 
favor  of  the  plaintiffs  and  against  the  defendants, 
and  assess  damages  in  the  sum  of  blank  dollars." 
After  the  defendants  you  will  name  the  defendant 
that  you  find  against.  As  I  have  indicated  before, 
in  my  opinion  the  Macco  Construction  Company  is 
the  only  one  you  should  find  against,  and  the  blank 
line  there  you  will  fill  in  with  whatever  sum  under 
the  instructions  that  the  plaintiffs  would  be  en- 
titled, if  you  find  for  the  plaintiffs. 

On  the  other  hand,  if  you  find  that  th6  plaintiffs 
are  not  entitled  to  recover  you  will  use  this  form 
of  verdict,  ''We,  the  jury,  find  in  favor  of  the 
defendants.'' 

In  either  event  you  will  have  the  verdict  signed 
by  your  foreman.  Inasmuch  as  in  the  Federal 
Court  the  verdict  must  be  unanimous,  you  will 
carefully  check  up  to  see  that  you  are  in  unanimous 
agreement  on  whatever  verdict  you  will  return. 
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With  that,  ladies  and  gentlemen  of  the  jury,  you 
may  now  retire  to  deliberate  on  your  verdict. 

(The   jury   retired   at  1:03   P.   M.,   and   re- 
turned at  1:43  P.  M.)  [179] 

The  Court :  Ladies  and  gentlemen,  I  have  a  com- 
munication from  you  which  says,  '*Can  Young  & 
Sons  secure  a  deficiency  judgment  for  $1500  on 
any  sum  allowed  the  plaintiff  ?'' 

I  want  to  say  that  that  was  not  one  of  the  issues 
submitted.  The  issue  was  whether  there  was  a 
contract;  second,  if  there  was  a  breach  and  who 
was  responsible  for  the  breach ;  and  third,  the  ques- 
tion as  to  damages.  It  is  true  that  you  have  testi- 
mony before  you  which  indicates  that  there  is  a 
difference  between  the  sale  price  and  the  resale 
jjrice  of  the  trucks,  which  if  you  get  to  the  ques- 
tion of  damages  you  may  possibly  consider.  Other- 
wise, you  have  no  interest  in  what  happened  be- 
tween Young  &  Sons  and  the  plaintiffs. 

There  are  many  other  issues  in  this  case  besides 
the  one  submitted  to  you,  but  the  main  issue  sub- 
mitted to  you  is  what  I  gave  you  in  the  instructions. 

The  jury  will  now  retire  for  further  deliberation 
on  its  verdict. 

(The  jury  retired  at  1:46,  and  returned  at 
2:15  P.  M.) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
have  you  arrived  at  a  verdict  '^ 

The  Foreman:     We  have,  your  Honor. 

The  Court:  Pass  it  up  to  the  Court  through 
the  bailiff. 

(Verdict  handed  to  the  Court.) 
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The  Court:     Did  you  intend  to  find  this  verdict 
against  both  defendants,  or  just  the  one? 
The  Foreman:     Just  the  one,  your  Honor. 
The  Court :     I  will  send  it  back  to  you,  and  you 
may  fill  in  the  defendant's  name. 

(Document  handed  to  the  foreman  and  back 
to  the  Court.) 

The  Court :  It  still  is  in  the  wrong  place.  You 
will  [180]  have  to  put  it  in  following  the  word 
^* Defendant"  in  the  middle  of  the  verdict. 

(Verdict   handed  to   Foreman  and   back  to 
the  Court.) 

The  Court:  It  is  not  right.  I  will  re-commit 
this  to  you,  ladies  and  gentlemen  of  the  jury,  and 
return  a  proper  verdict.  Write  one  out.  Court  is 
in  recess. 

(Recess.) 

The  Court :     WiU  you  now  pass  the  form  of  ver- 
dict to  the  Court  through  the  bailiff. 
(Verdict  handed  to  the  Court.) 

The  Court :     Read  the  verdict,  Mr.  Clerk. 

The  Clerk:  Ladies  and  gentlemen  of  the  jury, 
barken  to  your  verdict  as  it  shall  now  stand  re- 
corded : 

''We  the  jury,  find  in  favor  of  the  plaintiffs  and 
assess  the  damages  against  the  defendant  Macco 
Construction  Company  in  the  sum  of  Twenty-five 
Hundred  Dollars. 

''Edward  A.  Nelson,  Foreman." 
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The  Court:  Ladies  and  gentlemen  of  the  jury, 
the  Court  thanks  you  for  the  attention  you  have 
given  to  the  evidence  in  this  case,  and  discharges 
you  from  further  service  until  you  are  notified. 

[Endorsed] :  Filed  Sep.  3,  1942.  [181] 


INSTRUCTIONS  TO  JURY  REQUESTED  BY 
DEPENDANT  MACCO  CONSTRUCTION 
COMPANY 

Defendants'  Requested  Instruction  No.  .  . 

You  are  instructed  that  the  laws  of  the  State  of 
California  in  force  and  effect  at  the  time  of  the 
transactions  involved  herein  provided  that  no  car- 
rier should  engage  in  the  business  of  transportation 
of  property  for  compensation  by  motor  vehicle  or 
truck  over  any  public  highway,  road  or  street  in 
any  city  in  this  State,  without  having  first  obtained 
from  the  Railroad  Commission  of  the  State  of  Cali- 
fornia, permit  authorizing  such  operation.  By  the 
term  '^ carrier''  is  meant  any  person  or  persons 
engaged  in  the  transportation  of  property  for  com- 
pensation or  hire  by  means  of  a  motor  vehicle  or 
truck  as  a  business  on  any  public  highway,  road  or 
street  in  any  city  or  county  in  the  State  of  Cali- 
fornia. 

You  are  therefore  instructed  that  if  you  find  that 
the  plaintiffs,  in  entering  into  or  performing  the 
contract  alleged  in  this  case,  engaged  in  the  busi- 
ness of  transportation  of  property  for  compensation 
by  motor  trucks  over  any  such  highway,  road  or 
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street,  but  that  they  did  not  have  such  jjermit  from 
the  said  Railroad  Commission,  during  the  time  m- 
volved  in  this  litigation,  then  said  alleged  contract 
was  illegal  and  void,  and  plaintiffs  cannot  recover 
in  this  action  and  your  verdict  herein  must  be  for 
the  defendants. 

Given : 

Given  as  modified : 

Refused : 

Judge  [183] 

Defendants'  Requested  Instruction  No.    . .  . 

Before  the  plaintiffs  can  recover  in  this  case  upon 
the  theory  that  the  defendants  failed  to  employ  the 
use  of  plaintiffs'  trucks  for  a  specified  period,  the 
preponderance  of  the  evidence  must  establish  that 
the  plaintiffs  were,  during  said  period,  ready,  able 
and  willing  to  perform  the  obligations  assumed  by 
them  under  said  contract,  that  is  to  say,  the  pre- 
ponderance of  the  evidence  must  show  that  the 
plaintiffs  were  in  a  position  to  supply  the  defend- 
ants with  the  required  number  of  trucks  in  proper 
and  suitable  condition  so  that  said  trucks  could 
perform  the  work  contemplated  by  the  parties  at 
the  time  the  contract  was  entered  into. 

Given : 

Given  as  modified : 

Refused : 

Judge 

[Endorsed] :  Filed  Nov.  13,  1942.  [184] 
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DEPENDANTS'  EXHIBIT  "A'' 

COST  OF  OPERATING  FARR  &  SINCLAIR  TRUCKS 
WHILE  WORKING  FOR  MACCO  CONSTRUCTION 
CO.  AT  BETHLEHEM  STEEL  CO.,  SAN  FRANCISCO, 
DECEMBER  1940  AND  JANUARY  1941. 

Income — per  hour  2.70 

Cost  of  Operation  Per  Hour    Total  Costs 

Gas— 2095  gals,  (cv  .135 447  282.83 

Oil  and  grease 146  91.99 

Drivers  Comp 142  89.76 

Non-Operating  Drivers  time  and  insur- 
ance     161  101.30 

Mechanic  &  Ins 1.062  670.95 

Tires  093  58.99 

Parts  paid  by  Macco 044  27.98 

Parts — Inv.  direct  to  Farr  &  Sin- 
clair, known  bills  1.132  716.39 

3.227 

Net  Loss  per  operated  hour  0.527 

No  allowance  in  these  costs  for  work  performed  by 
either  Farr  or  Sinclair  personally,  nor  for  any  money 
expended  by  them  for  parts,  tires,  nor  for  deprecia- 
tion of  truck  or  tires. 

[Endorsed]:  No.  21896-S.  Defts.  Exhibit  No.  A. 
Filed  March  6,  1942.  Walter  B.  Maling,  Clerk.  By 
J.  P.  Welsh,  Deputy  Clerk. 

[Endorsed] :  Filed  Mar.  6,  1942.  [185] 


PLAINTIFFS'    EXHIBIT    No.    1 

CONDITIONAL  SALE  CONTRACT 

This  Agreement  made  and  entered  into  this  3rd 
day  of  December,  1940,  by  and  between  Young  & 


vs.  A,  L.  Farr,  et  ah  225 

Son  Co.,  Ltd.,  a  corporation,  hereinafter  termed 
seller,  and  A.  L.  Farr  and  Robert  P.  Sinclair,  here- 
inafter termed  purchasers,  Witnesseth: 

That  the  seller  herein  hereby  agrees  to  sell  and 
the  purchasers  herein  hereby  agree  to  purchase,  sub- 
ject to  the  terms  and  conditions  hereof,  those  cer- 
tain used  six-cylinder  Autocar  Trucks  bearing  the 
following  engine  and  serial  numbers: 


Engine  No. 

Serial  No. 

50616 

7065368 

50611 

7065370 

50614 

7065465 

501684 

201897 

for  the  sum  of  $3,500.00  in  lawful  money  of  the 
United  States,  payable  as  follows :  $875.00,  or  more, 
on  or  before  January  4th,  1941,  and  $875.00,  or 
more,  on  or  before  the  4th  day  of  each  month  there- 
after until  said  entire  purchase  price  has  been  paid 
in  full.  Purchasers  also  agree  to  pay  to  seller  in- 
terest upon  the  unpaid  portions  of  said  purchase 
price  at  the  rate  of  6%  per  annum  from  date  hereof 
to  the  date  of  payment,  said  interest  to  be  paid  on 
or  before  four  (4)  months  from  date  hereof. 

It  Is  Distinctly  Understood  and  Agreed  that  pur- 
chasers are  agreeing  to  purchase  said  personal  prop- 
erty ''as  is"  after  a  personal  inspection  thereof  by 
purchasers,  and  without  any  warranty,  express  or 
implied,  as  to  the  age,  year  model,  or  mechanical 
condition  of  said  personal  property  or  as  to  any 
other  thing.  And  purchasers  do  hereby  acknowledge 
and  agree  that  no  representations  or  warranties  of 
any  kind  have  been  made  to  them  regarding  said 
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personal  property  by  seller  or  by  anyone  acting  on 
its  behalf.  [186] 

Purchasers  agree  to  procure  and  keep  in  full 
force  and  effect  during  the  life  of  this  contract  full 
and  comj)lete  collision  insurance  covering  said  per- 
sonal property,  with  loss,  if  any,  payable  to  seller 
as  its  interests  may  appear  and  to  cause  to  be  issued 
and  delivered  to  seller  a  certificate  by  the  agent  of 
the  insurance  company  writing  such  insurance  stat- 
ing that  such  insurance  has  been  secured  and  paid 
for  and  is  in  effect. 

Purchasers  hereby  acknowlegde  the  receipt  and 
delivery  of  all  of  said  personal  property  in  good 
condition  and  accept  the  same  without  warranty  of 
any  kind  and  agree  to  at  all  times  maintain  the 
same  in  good  condition  and  repair,  reasonable 
wear  and  tear  thereof  excepted,  to  properly  house 
and  protect  the  same  against  the  elements,  not  to 
take  the  same  out  of  the  State  of  California  with- 
out the  wintten  consent  of  seller  and  not  to  permit 
the  same  to  be  attached  or  not  to  create  or  permit 
to  be  created  any  alien,  encumbrances,  or  adverse 
claims  of  any  character  against  the  same  for  stor- 
age, repairs,  or  otherwise,  and  that  they  will  pay 
all  taxes  and  assessments  of  every  character  levied 
or  assessed  against  said  property  or  this  contract 
or  the  indebtedness  and  transaction  represented 
thereby.  Should  said  property  suffer  any  loss,  dam- 
age or  injury,  j)urchasers  nevertheless  agree  to 
purchase  and  pay  for  said  property  in  full  accord- 
ing to  the  terms  hereof. 
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Purchasers  agree  that  any  equipment,  repairs  or 
accessories  placed  upon  said  property  shall  become 
a  component  part  thereof,  title  thereto  shall  be 
vested  in  seller  and  included  under  the  terms  of 
this  agreement,  and  any  indebtedness  therefor,  if 
paid  by  seller,  shall  be  added  to  the  unpaid  deferred 
balance  and  become  immediately  due  and  payable 
with  interest  at  the  rate  of  12%  per  annum. 

Purchasers  agree  that  they  will  neither  use  nor 
permit  said  property  to  be  used  for  any  unlawful 
purpose  and  that  they  will  register,  use,  operate  and 
control  the  same  in  accordance  with  all  statutes, 
laws,  ordinances  and  regulations  relating  to  the 
registra-  [187]  tion,  use,  operation  and  control  of 
motor  vehicles. 

Title  to  said  property  shall  remain  in  seller  until 
all  payments  herein  provided  for  are  made  and  all 
conditions  hereof  fully  complied  with,  whereupon 
seller  shall  execute  to  purchasers  a  good  and  suf- 
ficient transfer  of  the  title  to  said  property  and  en- 
dorse and  deliver  to  purchasers  the  certificates  of 
ownership  issued  by  the  Motor  Vehicle  Department 
of  the  State  of  California  covering  said  property. 

Purchasers  agree  that  seller  may  at  its  option 
accept  payments  of  principal  or  interest  past  due, 
or  part  payments  of  moneys  due  without  in  any 
manner  modifying  the  terms  of  this  contract  and 
that  such  acceptance  shall  not  be  construed  as  a 
waiver  of  any  subsequent  defaults  on  the  part  of 
purchasers. 

Possession  of  said  personal  property  shall  give 
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the  purchasers  no  title  or  interest  therein  and  no 
rights  thereto  except  as  herein  provided.  In  the 
event  that  the  purchasers  shall  return  the  said  prop- 
erty without  the  consent  in  writing  of  the  seller,  the 
latter  may  store  the  same  to  the  order  of  purchasers 
and  this  contract  shall  remain  in  full  force  and 
effect. 

Should  the  purchasers  fail  to  make  any  of  the 
payments  herein  provided  for,  or  fail  to  perform 
any  other  of  the  terms  or  conditions  hereof,  in  the 
manner  or  within  the  time  herein  specified,  the 
seller  or  its  assignee  may,  at  its  option,  and  with- 
out demand  or  notice  of  any  kind  to  the  purchasers 
either:  (a)  Declare  all  unpaid  amounts  immediately 
due  and  payable  and  sue  therefor,  or  (b)  Retake 
possession  of  said  property  and  without  notice  resell 
the  same  at  public  or  private  sale  and,  after  deduct- 
ing all  expenses  and  attorneys'  fees  incurred  therein, 
credit  the  net  proceeds  thereof  to  the  unpaid  balance 
due,  and  said  purchasers  agree  to  pay  to  seller,  or 
its  assignee,  any  deficiency  remaining  under  this 
contract  after  such  sale  is  completed  and  the  net 
proceeds  applied  thereon,  or  (c)  Take  immediate 
possession  of  said  property,  wherever  the  same  may 
be  found,  and  without  liability  for  [188]  tresspass, 
in  which  event  all  of  the  rights,  titles  and  equities 
of  the  purchasers  in,  to  or  under  said  property  and 
this  agreement  shall  forthwith  cease  and  terminate 
and  seller  shall  be  forthwith  released  from  all  obli- 
gations to  transfer  title  or  possession  of  said  prop- 
erty to  purchasers.  All  sums  of  money  theretofore 


vs.  A,  L.  Farr,  et  al.  229 

paid  to  seller  hereunder  shall  be  and  remain  the 
property  of  the  seller,  not  as  a  penalty  but  as  a 
compensation  for  the  use  by  purchasers  of  said 
property  and  for  the  depreciation  thereof.  All  sums 
then  due  and  unpaid  under  the  terms  hereof  shall  be 
forthwith  paid  to  seller  by  purchasers  as  further 
compensation  for  the  use  by  purchasers  of  said 
property. 

Seller  shall  have  the  right  to  enforce  one  or  more 
remedies  hereunder,  successively  or  concurrently, 
and  such  action  shall  not  operate  to  estop  or  prevent 
the  seller  from  pursuing  any  further  remedy  which 
he  may  have  hereunder,  and  any  repossession  or 
retaking  or  sale  of  the  property  pursuant  to  the 
terms  hereof  shall  not  operate  to  release  the  pur- 
chasers until  full  payment  has  been  made  in  cash. 
Purchasers  hereby  waive  the  right  to  remove  any 
legal  action  from  the  court  originally  acquiring 
jurisdiction. 

Purchasers  agree  to  pay  the  seller  any  expense 
incurred  in  recovering  the  possession  of  said  prop- 
erty or  in  collecting  any  unpaid  balance  of  said 
purchase  price,  including  reasonable  attorneys'  fees, 
which  shall  not  be  less  than  $100.00. 

Time  is  hereby  declared  to  be  of  the  essense  of 
this  agreement  and  of  each  and  every  term,  cove- 
nant and  condition  thereof. 

This  agreement  shall  inure  to  the  benefit  of  and 
shall  apply  to  and  bind  the  heirs,  executors,  admin- 
istrators, successors  and  assigns  or  purchasers  and 
the  successors  and  assigns  of  seller. 
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It  is  understood  and  agreed  that  the  seller  or  its 
assigns  shall  not  be  bound  by  any  agreement  or 
representations  not  contained  [189]  in  this  agree- 
ment, which  the  purchasers  agree  they  have  read 
and  understand. 

As  further  security  for  the  pa}Tnent.of  the  pur- 
chase price  of  said  property,  purchasers  agree  to 
execute  and  deliver  to  seller,  contemporaneously 
with  the  execution  of  this  agreement,  an  assignment 
of  $3,500.00  of  the  moneys  to  become  due  and  pay- 
able to  purchasers  from  Macco  Construction  Com- 
pany from  the  hauling  job  on  the  Bethlehem  Steel 
Corporation  property  in  San  Francisco,  California, 
the  same  to  be  payable  at  the  rate  of  not  less  than 
$875.00  per  month.  It  is  understood,  however,  that 
the  acceptance  of  said  assignment  as  further  se- 
curity shall  not  preclude  or  delay  seller  from  exer- 
cising any  of  the  other  rights  and  options  speci- 
fied in  this  agreement  in  the  event  of  default  in  the 
payment  of  any  installment  of  said  purchase  price 
or  the  performance  of  any  other  term,  covenant  or 
condition  of  this  agreement. 

As  an  inducement  and  consideration  for  the  exe- 
cution of  this  contract  by  seller,  purchasers  hereby 
guarantee  that  they  have  secured  a  contract  with 
JNIacco  Construction  Company  for  hauling  at  the 
property  of  Bethlehem  Steel  Corporation,  San  Fran- 
cisco, California,  upon  which  job  the  hereinbefore 
mentioned  trucks  are  to  be  used  and  that  said  con- 
tract calls  for  the  payment  of  $4.50  per  hour  for 
each  of  said  trucks  and  that  the  only  deductions 
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which  are  to  be  made  from  said  truck  hire  by  Macco 
Construction  Company  are  the  wages  of  the  truck 
drivers  and  the  gasoline  and  oil  furnished  to  pur- 
chasers by  said  Macco  Construction  Company.  And 
purchasers  hereby  agree  to  furnish  to  seller  monthly 
a  statement  showing  the  number  of  hours  worked 
by  each  of  said  trucks  during  the  preceding  month. 

In  Witness  Whereof  the  parties  hereto  have  exe- 
cuted these  [190]  presents  the  day  and  year  first 
hereinbefore  written,  seller  by  and  through  its  Pres- 
ident thereunto  duly  authorized. 

YOUNG  &  SON  CO.,  LTD., 
By   F.  E.  YOUNG 
President 
Seller 
A.  L.  FARR 
R.  P.  SINCLAIR 

Purchasers  [191] 


PLAINTIFFS'    EXHIBIT    No.    2 

In  consideration  of  the  making  of  the  within  con- 
tract by  the  seller  therein  named,  the  undersigned 
does  hereby  guarantee  payment  of  all  deferred  pay- 
ments as  specified  therein,  and  covenants,  in  default 
of  payment  of  any  installment  or  performance  of 
any  requirement  thereof  by  the  purchasers  to  pay 
the  full  amount  remaining  unpaid  to  said  seller 
upon  demand  at  599  Colusa  Avenue,  Berkeley,  Cali- 
fornia. The  liability  of  the  undersigned  shall  not  be 
affected  by  any  compromise,  settlement  or  any  varia- 
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tion  of  the  terms  of  said  contract  effected  by  or  with 
the  purchaser  or  the  seller.  The  undersigned  waives 
notice  of  acceptance  of  this  guarantee,  notices  of 
nonpa}Tnent  and  nonperformance,  and  notices  of 
any  other  kind  and  nature  and  waives  the  right  to 
remove  any  action  brought  upon  this  guarantee 
from  the  court  originally  acquiring  jurisdiction.  It 
is  understood  and  agreed,  however,  that,  in  the 
event  that  the  undersigned  is  called  upon  to  pay 
to  said  seller,  pursuant  to  the  provisions  of  this 
guarantee,  from  its  own  funds,  any  unpaid  balance 
of  the  purchase  price  specified  in  said  agreement, 
upon  such  payment  being  made,  said  seller  shall 
assign  and  transfer  to  the  undersigned  all  of  its 
interest  in  and  under  said  contract. 

In  Witness  Whereof  the  undersigned  has  caused 
these  presents  to  be  executed  by  its  officers  there- 
unto duly  authorized  this  .  .  .  day  of  December, 
1940. 

MACCO  CONSTRUCTION 
COMPANY 
By    

By    . 


President 


Secretary  [192] 

ASSIGNMENT 

For  a  Valuable  Consideration,  the  receipt  whereof 
is  hereby  acknowledged,  we  do  hereby  assign,  trans- 
fer and  set  over  unto  Young  &  Son  Co.,  Ltd.,  a  cor- 
poration, 599  Colusa  Avenue,  Berkeley,  California, 
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$3,500.00  of  the  first  moneys  to  become  due  and 
payable  to  us  from  Macco  Construction  Company 
under  our  contract  with  said  Macco  Construction 
Company  upon  the  hauling  job  at  the  Bethlehem 
Steel  Corporation  property,  said  sum  of  $3,500.00 
to  be  paid  in  installments  of  at  least  $875.00  per 
month  on  or  before  the  4th  day  of  each  month, 
commencing  January  4,  1941,  and  we  do  hereby 
authorize  and  request  said  Macco  Construction 
Company  to  pay  said  moneys  to  said  Young  &  Son 
Co.,  Ltd.,  a  corporation,  and  acknowledge  and  agree 
that  such  payments,  when  so  made,  shall  operate  as 
a  full  acquittance  to  said  Macco  Construction  Com- 
pany of  its  said  obligations  to  us  to  the  extent  of 
the  payments  made  in  accordance  with  this  assign- 
ment. 

In  Witness  Whereof  we  have  hereunto  set  our 
hands  this  3rd  day  of  December,  1940. 

A.  L.  PARR 
R.  P.  SINCLAIR 

We  Hereby  Accept  the  foregoing  assignment  and 
agree  to  make  the  payments  at  the  times  and  in  the 
amounts  specified  in  said  assignment.  It  Is  Dis- 
tinctly Understood  and  Agreed,  however,  that  we 
are  obligated  to  make  said  payments  only  out  of 
moneys  to  become  due  and  payable  from  us  to  said 
A.  L.  Parr  and  Robert  P.  Sinclair,  and  not  other- 
wise, and  that  if  sufficient  moneys  do  not  become 
due  and  payable  to  said  A.  L.  Parr  and  Robert  P. 
Sinclair  to  make  said  payments,  we  shall  be  obli- 
gated to  make  payments  only  to  the  extent  of  the 
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moneys  actually  due  and  payable  from  us  to  said 
A.  L.  Farr  and  Robert  P.  Sinclair. 

In  Witness  Whereof  the  undersigned  has  caused 
these  presents  to  be  executed  by  its  officer  there- 
unto duly  authorized. 

MACCO  CONSTRUCTION 
COMPANY 
By   BEN  F.  WILLS 

Gen.  Supt.  [193] 


PLAINTIFFS'   EXHIBIT    No.    3 
CONDITIONAL    SALE    CONTRACT 

This  Agreement  made  and  entered  into  this  3rd 
day  of  December,  1940,  by  and  between  Young  & 
Son  Co.,  Ltd.,  a  corporation,  hereinafter  termed 
seller,  and  A.  L.  Farr  and  Robert  P.  Sinclair,  here- 
inafter termed  purchasers,  Witnesseth: 

That  the  seller  herein  hereby  agrees  to  sell  and 
the  purchasers  herein  hereby  agree  to  purchase, 
subject  to  the  terms  and  conditions  hereof,  those 
certain  used  six-cylinder  Autocar  Trucks  bearing 
the  following  engine  and  serial  numbers: 

Engine  No.  Serial  No. 

50616  7065368 

50611  7065370 

50614  7065465 

501684  201897 

for  the  svun  of  $3,500.00  in  lawful  money  of  the 
United  States,  payable  as  follows :  $875.00,  or  more, 
on  or  before  January  4th,  1941,  and  $875.00,  or 
more,  on  or  before  the  4th  day  of  each  month  there- 
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after  until  said  entire  purchase  price  has  been 
paid  in  full.  Purchasers  also  agree  to  pay  to  seller 
interest  upon  the  unpaid  portions  of  said  purchase 
price  at  the  rate  of  6%  per  annum  from  date  hereof 
to  the  date  of  payment,  said  interest  to  be  paid  on 
or  before  four  (4)  months  from  date  hereof. 

It  Is  Distinctly  Understood  and  Agreed  that  pur- 
chasers are  agreeing  to  purchase  said  personal  prop- 
erty ^*as  is"  after  a  personal  inspection  thereof 
by  purchasers,  and  without  any  warranty,  express 
or  implied,  as  to  the  age,  year  model,  or  mechan- 
ical condition  of  said  personal  property  or  as 
to  any  other  thing.  And  purchasers  do  hereby 
acknowledge  and  agree  that  no  respresentations  or 
warranties  of  any  kind  have  been  made  to  them  re- 
garding said  personal  property  by  seller  or  by  any- 
one acting  on  its  behalf.  [194] 

Purchasers  agree  to  procure  and  keejj  in  full 
force  and  effect  during  the  life  of  this  contract 
full  and  complete  collision  insurance  covering  said 
personal  property,  with  loss,  if  any,  payable  to 
seller  as  its  interests  may  appear  and  to  cause  to  be 
issued  and  delivered  to  seller  a  certificate  by  the 
agent  of  the  insurance  company  writing  such  insur- 
ance stating  that  such  insurance  has  been  secured 
and  paid  for  and  is  in  effect. 

Purchasers  hereby  acknowledge  the  receipt  and 
delivery  of  all  of  said  personal  property  in  good  con- 
dition and  accept  the  same  without  warranty  of  any 
kind  and  agree  to  at  all  times  maintain  the  same 
in  good  condition  and  repair,  reasonable,  wear  and 
tear  thereof  excepted,  to  properly  house  and  protect 
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the  same  against  the  elements,  not  to  take  same  out 
of  the  State  of  California  without  the  written  consent 
of  seller  and  not  to  permit  the  same  to  be  attached  or 
not  to  create  or  permit  to  be  created  any  lien,  en- 
cumbrances, or  adverse  claims  of  any  character 
against  the  same  for  storage,  repairs,  or  otherwise, 
and  that  thev  will  pay  all  taxes  and  assessments  of 
every  character  levied  or  assessed  against  said  prop- 
erty or  this  contract  or  the  indebtedness  and  transac- 
tion represented  thereby.  Should  said  property  suf- 
fer any  loss,  damage  or  injury,  purchasers  neverthe- 
less agree  to  purchase  and  pay  for  said  property  in 
full  according  to  the  terms  hereof. 

Purchasers  agree  that  any  equipment,  repairs  or 
accessories  placed  upon  said  property  shall  become 
a  component  part  thereof,  title  thereto  shall  be  vested 
in  seller  and  included  under  the  terms  of  this  agree- 
ment, and  any  indebtedness  therefor,  if  paid  by 
seller,  shall  be  added  to  the  unpaid  deferred  balance 
and  become  immediately  due  and  payable  with  inter- 
est at  the  rate  of  12%  per  annum. 

Purchasers  agree  that  they  will  neither  use  nor 
permit  said  property  to  be  used  for  any  unlawful 
purpose  and  that  they  will  register,  use,  operate  and 
control  the  same  in  accordance  with  all  statutes,  laws, 
ordinances  and  regulations  relating  to  the  registra- 
[195]  tion,  use,  operation  and  control  of  motor  ve- 
hicles. 

Title  to  said  property  shall  remain  in  seller  until 
all  payments  herein  provided  for  are  made  and  all 
conditions  hereof  fully  complied  with,  whereupon 
seller  shall  execute  to  purchasers  a  good  and  suffi- 
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cient  transfer  of  the  title  to  said  property  and  en- 
dorse and  deliver  to  purchasers  the  certificates  of 
ownership  issued  by  the  Motor  Vehicle  Department 
of  the  State  of  California  covering  said  property. 

Purchasers  agree  that  seller  may  at  its  option  ac- 
cept payments  of  principal  or  interest  past  due,  or 
part  payments  of  moneys  due  without  in  any  manner 
modifying  the  terms  of  this  contract  and  that  such 
acceptance  shall  not  be  construed  as  a  waiver  of  any 
subsequent  defaults  on  the  part  of  purchasers. 

Possession  of  said  personal  property  shall  give 
the  purchasers  no  title  or  interest  therein  and  no 
rights  thereto  except  as  herein  provided.  In  the  event 
that  the  purchasers  shall  return  the  said  property 
without  the  consent  in  writing  of  the  seller,  the  lat- 
ter may  store  the  same  to  the  order  of  purchasers  and 
this  contract  shall  remain  in  full  force  and  effect. 

Should  the  purchasers  fail  to  make  any  of  the  pay- 
ments herein  provided  for,  or  fail  to  perform  any 
other  of  the  terms  or  conditions  hereof,  in  the  manner 
or  within  the  time  herein  specified,  the  seller  or  its 
assignee  may,  at  its  option,  and  without  demand  or 
notice  of  any  kind  to  the  purchasers  eitlier:  (a)  De- 
clare all  unpaid  amounts  immediately  due  and  pay- 
able and  sue  therefor,  or  (b)  Retake  possession  of 
said  property  and  without  notice  resell  the  same  at 
public  or  private  sale  and,  after  deducting  all  ex- 
penses and  attorneys'  fees  incurred  therein,  credit 
the  net  proceeds  thereof  to  the  unpaid  balance  due, 
and  said  purchasers  agree  to  pay  to  seller,  or  its  as- 
signee, any  deficiency  remaining  under  this  contract 
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after  such  sale  is  completed  and  the  net  proceeds 
applied  thereon,  or  (c)  Take  immediate  possession 
of  said  property,  wherever  the  same  may  be  found, 
and  without  liability  for  [196]  tresspass,  in  which 
event  all  of  the  rights,  titles  and  equities  of  the  pur- 
chasers in,  to  or  under  said  property  and  this  agree- 
ment shall  forthwith  cease  and  terminate  and  seller 
shall  be  forthwith  released  from  all  obligations  to 
transfer  title  or  possession  of  said  property  to  pur- 
chasers. All  sums  of  money  theretofore  paid  to  seller 
hereunder  shall  be  and  remain  the  property  of  the 
seller,  not  as  a  penalty  but  as  compensation  for  the 
use  by  purchasers  of  said  property  and  for  the  depre- 
ciation thereof.  All  sums  then  due  and  unpaid  under 
the  terms  hereof  shall  be  forthwith  paid  to  seller  by 
purchasers  as  further  compensation  for  the  use  by 
purchasers  of  said  property. 

Seller  shall  have  the  right  to  enforce  one  or  more 
remedies  hereunder,  successively  or  concurrently, 
and  such  action  shall  not  operate  to  estop  or  prevent 
the  seller  from  pursuing  any  further  remedy  which 
he  may  have  hereunder,  and  any  repossession  or 
retaking  or  sale  of  the  property  pursuant  to  the 
terms  hereof  shall  not  operate  to  release  the  pur- 
chasers until  full  payment  has  been  made  in  cash. 
Purchasers  hereby  waive  the  right  to  remove  any 
legal  action  from  the  court  originally  acquiring  jur- 
isdiction. 

Purchasers  agree  to  pay  the  seller  any  expense 
incurred  in  recovering  the  possession  of  said  prop- 
erty or  in  collecting  any  impaid  balance   of  said 
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purchase  price,  including  reasonable  attorneys'  fees, 
which  shall  not  be  less  than  $100.00. 

Time  is  hereby  declared  to  be  of  the  essence  of 
this  agreement  and  of  each  and  every  term,  cove- 
nant and  condition  thereof. 

This  agreement  shall  inure  to  the  benefit  of  and 
shall  apply  to  and  bind  the  heirs,  executors,  ad- 
ministrators, successors  and  assigns  of  purchasers 
and  the  successors  and  assigns  of  seller. 

It  is  understood  and  agreed  that  the  seller  or  its 
assigns  shall  not  be  bound  by  any  agreement  or  rep- 
resentations not  contained  [197]  in  this  agreement, 
which  the  purchasers  agree  they  have  read  and 
understand. 

As  further  security  for  the  payment  of  the  pur- 
chase price  of  said  property,  purchasers  agi*ee  to 
execute  and  deliver  to  seller,  contemporaneously  with 
the  execution  of  this  agreement,  an  assignment  of 
$3,500.00  of  the  moneys  to  become  due  and  payable 
to  purchasers  from  Macco  Construction  Company 
from  the  Iiauiing  job  on  the  Bethlehem  Steel  Cor- 
poration property  in  San  Francisco,  California,  the 
same  to  be  payable  at  the  rate  of  not  less  than  $875.00 
per  month.  It  is  understood,  however,  that  the  ac- 
ceptance of  said  assignment  as  further  security  shall 
not  preclude  or  delay  seller  from  exercising  any  of 
the  other  rights  and  options  specified  in  this  agree- 
ment in  the  event  of  default  in  the  payment  of  any 
installment  of  said  purchase  price  or  the  perfor- 
mance of  any  other  term,  covenant  or  condition  of 
this  agreement. 
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As  an  inducement  and  consideration  for  the  execu- 
tion of  this  contract  by  seller,  purchasers  hereby 
guarantee  that  they  have  secured  a  contract  with 
Macco  Construction  Company  for  hauling  at  the 
property  of  Bethlehem  Steel  Corporation,  San  Fran- 
cisco, California,  upon  which  job  the  hereinbefore 
mentioned  trucks  are  to  be  used  and  that  said  con- 
tract calls  for  the  xjayment  of  $4.50  per  hour  for  each 
of  said  trucks  and  that  the  only  deductions  which 
are  to  be  made  from  said  truck  hire  by  Macco  Con- 
struction Company  are  the  wages  of  the  truck  driv- 
ers and  the  gasoline  and  oil  furnished  to  i)urchasers 
by  said  Macco  Construction  Company.  And  pur- 
chasers hereby  agree  to  furnish  to  seller  monthly  a 
statement  showing  the  number  of  hours  worked  by 
each  of  said  trucks  during  the  preceding  month. 

In  Witness  whereof  the  parties  hereto  have  exe- 
cuted these  [198]  presents  the  day  and  year  first 
hereinbefore  written,  seller  by  and  through  its 
President  thereunto  dulv  authorized. 

YOUNG  &  SON  CO.,  LTD. 
By  (signed)  F.  E.  YOUNG 

President 
Seller 
(signed)  A.  L.  FARE 
(signed)  R.  P.  SINCLAIR 
Purchasers 

[Endorsed] :  Filed  March  5,  1942.  [199] 
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[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  find  in  favor  of  the  Plaintiff  and 
assess  the  damages  against  the  Defendant  Maceo 
Construction  Co.  in  the  sum  of  Twenty-Five  Hun- 
dred Dollars  ($2500.00). 

EDWARD  A.  NELSON 
Foreman. 

[Endorsed]  :  Filed  March  7, 1942.  [200] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTIONS  UNDER  RULE  50(b) 
FEDERAL  RULES  OF  CIVIL  PROCE- 
DURE TO  SET  ASIDE  VERDICT  AND 
ANY  JUDGMENT  ENTERED  THEREON 
AND  TO  HAVE  JUDGMENT  ENTERED 
IN  ACCORDANCE  WITH  A  MOTION 
FOR  DIRECTED  VERDICT  IN  FAVOR 
OF  DEFENDANT  MACCO  CONSTRUC- 
TION COMPANY  AND  IN  THE  ALTER- 
NATIVE FOR  A  NEW  TRIAL. 

To  the  Plaintiff  Above  Named  and  to  Philip  Bar- 
nett,  Their  Attorneys,  and  to  Each  of  Them: 
You  and  Each  of  You  Will  Please  Take  Notice 
that  the  defendant  Macco  Construction  Company, 
a  corporation,  has  filed  in  the  above  entitled  matter 
its  written  motions  under  rule  50(b)  Federal  Rules 
of  Civil  Procedure  and  to  set  aside  verdict  and  any 
judgment  entered  thereon  and  to  have  judgment 
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entered  in  accordance  with  a  motion  for  directed 
verdict  in  favor  of  defendant  Maceo  Construction 
Company  and  in  the  alternative  for  a  new  trial, 
copies  of  which  have  heretofore  been  served  upon 
you. 

Each  of  you  will  please  further  take  notice  that 
the  said  motions,  and  each  of  them  will  come  on 
for  hearing  before  the  above  entitled  court  at  a 
time  and  place  hereinafter  to  [201]  be  designated 
by  the  above  entitled  court. 

Dated:   March  17,  1942. 

SCHELL  &  DELAMER 
By   W.  O.  SCHELL 

Attorneys  for  defendant, 
Macco    Construction    Com- 
pany. 
(Affidavit  of  Service.) 

[Endorsed] :    Filed  Mar.  18,  1942.  [202] 


[Title  of  District  Court  and  Cause.] 

ORDER  DISMISSING  COMPLAINT  IN 
INTERVENTION. 

Young  &  Son  Co.,  Ltd.,  a  corporation,  Inter- 
vener in  the  above-entitled  action,  through  its 
counsel,  J.  W.  O'Neill,  this  day  moved  the  Court 
for  an  order  dismissing  the  complaint  in  interven- 
tion. Defendant  Macco  Construction  Company  op- 
posed the  granting  of  said  motion.  Said  motion 
was  argued  in  open   Court   hy  counsel  for  Inter- 
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vener,  Plaintiffs,  and  defendant  Macco  Construc- 
tion Company,  and  submitted  to  the  Court  for  de- 
cision. 

It  was  stii3ulated  in  open  Court  by  counsel  for 
Intervener,  and  it  appears  to  the  Court  and  the 
Court  [203]  finds  and  decides  that  the  assignment 
by  A.  L.  Farr  and  R.  P.  Sinclair  to  Intervener, 
which  is  the  basis  of  the  claim  against  defendant 
Macco  ConstrU'Ction  Company  set  up  in  said  Com- 
plaint in  Intervention,  did  not  assign  to  Intervener 
any  moneys  which  Plaintiffs  might  recover  from 
defendant  Macco  Construction  Company  by  way  of 
damages  for  breach  of  contract,  but  only  assigned 
moneys  which  may  have  been  actually  earned  by 
PlaintitTs  and  due  under  their  contract  with  Ma-cco 
Construction  Company  prior  to  the  18th  day  of 
January,  1941. 

It  appears  to  the  Court  that  this  Court  has  no 
jurisdiction  of  said  Complaint  in  Intervention,  and 
that  it  is  fair,  just  and  equitable  that  said  motion 
to  dismiss  should  be  granted; 

Therefore,  It  Is  Hereby  Ordered  that  the  said 
Complaint  in  Intervention  be,  and  the  same  is 
hereby  dismissed,  without  prejudice,  for  lack  of 
jurisdiction. 

Defendant  Macco  Construction  Company  is 
hereby  granted  an  exception  to  the  foregoing  order. 

Dated:  San  Francisco,  California,  July  8,  1942. 

JAMES  ALGER  FEE 

United  States  District  Judge 

[Endorsed]:    Filed  July  8,  1942.  [204] 
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District  Court  of  the  United  States,  Northern  Dis- 
trict of  California,  Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Wednesday,  the  8th  day  of  July,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
two. 

Present:  the  Honorable  James  Alger  Fee,  Dis- 
trict Judge. 

No.  21896-S  Civil 

[Title  of  Cause.] 

After  hearing  the  arguments  of  Phillip  Barnett, 
Esq.,  on  behalf  of  the  plaintiffs,  Walter  Schell, 
Esq.,  on  behalf  of  the  defendant  Macco  Construc- 
tion Co.,  and  J.  W.  O'Neill,  Esq.,  on  behalf  of  the 
intervenor,  it  is,  as  will  more  fully  appear  in  or- 
ders this  day  signed  and  filed.  Ordered:  That  the 
complaint  in  intervention  of  Young  &  Son  Co., 
Ltd.,  be  dismissed  without  prejudice  for  lack  of 
jurisdiction;  that  this  action  be  dismissed  as  to  the 
defendants  Ben  F.  Wells,  John  Doe,  Richard  Roe, 
and  Black  &  White  Co. ;  that  the  motion  of  the  de- 
fendant Macco  Construction  Co.  for  judgment 
notwithstanding  the  verdict  be  denied;  that  the 
motion  of  the  plaintiffs  for  the  entry  of  judgment 
is  granted  and  that  judgment  be  entered  in  favor 
of  plaintiffs  for  $2500.00,  together  with  costs;  that 
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the  motion  of  the  defendant  Macco  Constru<3tion 
Co.  for  a  new  trial  be  denied  and  an  exception  al- 
lowed, and  that  the  defendant  Macco  Construction 
Co.  may  have  a  ten-day  stay  of  execution.  [205] 


In  the  District  Court  of  the  United  States,  North- 
ern District  of  California,  Southern  Division 

No.  21896-S 

A.  L.  FARR  and  R.  P.  SINCLAIR, 

Plaintiffs, 

vs. 

MACCO    CONSTRUCTION    COMPANY,   a   cor- 
poration, BEN  P.  WELLS,  et  al. 

Defendants. 

JUDGMENT  ON  VERDICT 

This  cause  having  come  on  regularly  for  trial 
on  March  5,  being  a  day  in  the  March,  1942,  term 
of  said  Court,  before  the  above  entitled  court,  and 
a  jury  of  twelve  persons  duly  impaneled  and  sworn 
to  try  the  issues  joined  herein,  Phillip  Barnett, 
Esq.,  appearing  as  attorney  for  the  plaintiffs  and 
Schell  &  Delamer,  Esqs.  by  Walter  Schell,  Esq.^ 
appearing  as  the  attorneys  for  the  defendants  and 
the  trial  having  been  proceeded  with  on  the  5th, 
6th  and  7th  days  of  March  in  said  year,  and  term, 
and  oral  and  documentary  evidence  on  behalf  of 
the  respective  parties  having  been  introduced  and 
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closed,  and  the  cause,  after  arguments  by  the  at- 
torneys and  instructions  by  the  court  having  been 
submitted  to  the  jury  and  the  jury  having  subse- 
quently rendered  the  following  verdict  which  was 
ordered  recorded,  namely:  [206]  ''We,  the  jury 
find  in  favor  of  the  plaintiff  and  assess  the  damages 
against  the  defendant  in  the  sum  of  Twenty-five 
Hundred  Dollars  and  no  cents;  Edward  A.  Nelson, 
foreman,''  and  the  Court  having  ordered  that  judg- 
ment be  entered  herein  in  accordance  with  said 
verdict  and  for  costs; 

Now,  Therefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  premises  aforesaid,  it  is  considered  by 
the  Court  that  said  plaintiffs  do  have  and  recover 
of  and  from  said  defendants  the  sum  of  Twenty- 
five  Hundred  Dollars  and  no  cents,  together  with 
his  costs  herein  expended,  taxed  at  $109.25. 

Dated:    July  8th,  1942. 

JAMES  ALGER  FEE 
Judge. 

[Endorsed]  :  Filed  Jul.  8,  1942.  [207] 


vs.  A,  L.  Far 7%  et  al,  247 

[Title  of  Distrkt  Court  and  Cause.] 

NOTICE  OF  ENTRY  OF  JUDGMENT 

To  the  Defendants  Above  Named  and  to  Messrs. 
Sehell  &  Delamer,  their  attorneys: 
You  and  Each  of  You  Will  Please  Take  Notice 
that  on  Wednesday,  the  8th  day  of  July, 
1942,  judgment  for  Twenty-five  Hundred  Dollars 
($2500.00)  plus  costs  was  entered  in  favor  of  the 
plaintiffs  and  against  the  defendant  Macco  Con- 
struction Company,  pursuant  to  the  Order  of 
Judge  Fee. 

Dated :   June  8,  1942. 

PHILLIP  BARNETT 

Attorney  for  Plaintiffs. 

[Endorsed] :  Filed  Jul.  9,  1942.  [208] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  Plaintiffs,  A.  L.  Farr  and  R.  P.  Sinclair,  and 
to  Phillip  Barnett  Their  Attorney;  111   Sut- 
ter Street,  San  Francisco,  California;  and 
To  Intervener,  Young  &  Son  Co.,  Ltd.,  a  Corpora- 
tion, and  to  J.  W.  O'Neill  Its  Attorney,  1101 
Central  Bank   Building,   Oakland,   California: 
Notice  Is  Hereby  Given  That  Macco  Construc- 
tion Company,  a  corporation,  one  of  the  defendants 
herein,   does  hereby  appeal  to  the  United   States 
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Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  final  Judgment  entered  in  the  within  ac- 
tion on  the  8th  day  of  [209]  July,  1942. 

Dated  this  28th  day  of  August,   1942. 

SCHELL  &  DELAMER 
By  GERALD  F.  H.  DELAMER 

Attorneys  for  Defendant  and 
Appellant,    Macco    Con- 
struction Company,  a  Cor- 
poration. 
Suite  1212  Bartlett  Building, 
215    West    Seventh    Street, 
Los  Angeles,  California. 

CERTIFICATE. 

I  Do  Hereby  Certify  that  the  copy  of  the  fore- 
going notice  of  appeal  was  mailed  on  the  day 

of ,  1942,  to  Phillip  Barnett,  Esq., 

Ill  Sutter  Street,  San  Francisco,  California,  at- 
torney for  plaintiffs,  A.  L.  Farr  and  R.  P.  Sinclair, 
and  to  J.  W.  O'Neill,  Esq.,  1101  Central  Bank 
Building,  Oakland,  California,  attorney  for  in- 
tervener, Young  &  Son  Co.,  Ltd.,  a  corporation. 

WALTER  B.  MAILING, 

Clerk    of    the    United    States 
District  Court. 

By  

Deputy  Clerk 

[Endorsed]:    Filed  Aug.  31,  1942.  [210] 
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In  the  District  Court  of  the  United  States,  North- 
ern District  of  California,  Southern  Division 

No.  21896  S 

A.  F.  PARR,  R.  P.  SINCLAIR, 

Plaintiffs, 

vs. 

MACCO  CONSTRUCTION  COMPANY,  a  cor- 
poration, BEN  P.  WELLS,  JOHN  DOE, 
RICHARD  ROE,  BLACK  AND  WHITE 
COMPANY, 

Defendants. 

YOUNG  &  SON,  CO.,  LTD.,  a  corporation, 

Intervener. 

DESIGNATION  OP  RECORD  ON  APPEAL 

To  the  Clerk  of  the  District  Court  of  the  United 
States,  Northern  District  of  California,  South- 
ern Division : 
You  Will  Please  prepare  a  transcript  of  the  rec- 
ord in  this  case,  to  be  used  upon  appeal  in  the 
above  entitled  cause,  embodying  the  following: 

1.  Complaint ; 

2.  Petition  for  removal   to  Federal   Court; 

3.  Affidavit  of  Ben  F.  Wells,  in  support  of  peti- 
tion for  removal; 

4.  Bond  on  removal; 

5.  Notice   of  filing  petition  for  and  of  motion 
for  [211]  order  of  removal ; 

6.  Order  for  removal; 
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7.  Notice  of  filing  record  in  United  States  Dis- 
trict Court; 

8.  Answer  of  defendant,  Macco  Construction 
Company,  a  corporation,  to  plaintiffs'  complaint; 

9.  Notice  of  demand  for  trial  by  jury ; 

10.  Reporter's  transcript  of  testimony  (of  which 
two  copies  have  heretofore  been  filed  with  you)  ; 

11.  Plaintiffs'  Exhibit  No.  4  and  defendants' 
Exhibit  ^^A"; 

12.  Instructions  to  the  jury  requested  by  defend- 
ant, Macco  Construction  Company,  and  not  given 
to  the  jury  by  the  court ; 

13.  Verdict  of  the  jury; 

14.  Notice  of  motion  under  rule  50(b)  of  the 
Federal  Rules  of  Civil  Procedure  to  set  aside  ver- 
dict and  any  judgment  entered  thereon  and  to  have 
judgment  entered  in  accordance  with  a  motion  for 
directed  verdict  in  favor  of  defendant  Macco  Con- 
struction Company,  and  in  the  alternative  for  a 
new  trial; 

15.  Motion  to  dismiss  by  defendants  Macco  Con- 
struction Company  and  Ben  F.  Wells; 

16.  Order  dismissing  complaint  in  intervention 
of  Young  &  Son  Co.,  Ltd.,  without  prejudice  for 
lack  of  jurisdiction,  dismissing  case  as  to  defend- 
ant, Ben  F.  Wells,  John  Doe,  Richard  Roe,  and 
Black  and  White  Company,  denying  motion  of  de- 
fendant, Macco  Construction  Company  for  judg- 
ment notwithstanding  the  verdict,  granting  motion 
of  plaintiffs  for  entry  of  judgment,  ordering  judg- 
ment in  favor  of  plaintiffs  for  $2500  together  with 
costs,    denying   motion   of   defendant    Macco    Con- 
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struction  Company  for  new  trial  and  granting  de- 
fendant, Macco  Construction  Company,  a  ten  day 
stay  of  execution; 

17.  Judgment  of  the  court;  [212] 

18.  Notice  of  entry  of  judgment; 

19.  Notice  of  appeal; 

20.  Designation  of  record  on  appeal ; 

21.  Statement  of  the  points  upon  whi^^h  appel- 
lant intends  to  rely  in  the  appeal  of  this  case; 

22.  Clerk's  certificate. 

Dated:  August  28th,  1942. 

SCHELL  &  DELAMER 
By  GERALD  F.  H.  DELAMER 

Attorneys  for  Defendant  and 
Appellant,    Macco    Con- 
struction Company. 

[Endorsed] :    Filed  Aug.  31,  1942.  [213] 


[Title  of  Court  and  Cause.] 

PLAINTIFFS'  COUNTER  AND  ADDITIONAL 
DESIGNATION  OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  District  Court  of  the  United 
States,  Northern  District  of  California,  South- 
ern Division: 
In  addition  to  the  Defendants'  Designation  on 
Appeal  you  will  please  prepare  and  include  in  said 
Transcript  of  Record  in  this  case  the  following: 
1.    Plaintiffs'   Exhibits  Numbers  1,  2,   and  3. 
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2,  Memorandum  of  Plaintiffs'  Points  and  Au- 
thorities to  Enter  Judgment  on  Verdict  and  in  Op- 
position to  Defendants'  Motion  for  Judgment  Not- 
withstanding Verdict  and  for  a  New  Trial. 

3.  Plaintiffs'  Exhibit  Number  4,  Daily  Truck 
Reports. 

Dated:   September  1,  1942. 

PHILLIP  BARNETT 

Attorney  for  Plaintiffs  and 
Respondents. 
State  of  California, 
City  and  County  of  San  Prancis<?o — ss. 

P.  Babcock,  being  first  duly  sworn,  deposes  and 
says: 

That  she  is  a  citizen  of  the  LTnited  States,  over 
18  years  of  age,  a  resident  of  San  Francisco  City 
and  County,  and  not  a  party  to  the  within  action; 
that  affiant's  business  address  is  Room  1414,  111 
Sutter  Street,  San  Francisco;  that  affiant  served  a 
copy  of  the  attached  Plaintiffs'  Counter  and  Ad- 
ditional Designation  of  Record  on  Appeal  by  plac- 
ing said  copy  in  an  envelope  addressed  to  Messrs. 
Schell  [214]  &  Delamer,  Attorneys  at  Law,  215 
West  Seventh  Street,  Los  Angeles,  California, 
which  envelope  was  then  sealed  and  postage  fully 
prepaid  thereon,  and  thereafter  was  on  September 
2,  1942,  deposited  in  the  United  States  mail  at  San 
Francisco,  California;  that  there  is  delivery  service 
by  United  States  mail  at  the  place  so  addressed, 
or  regular  communication  by  United  States  mail 


vs.  A,  L,  Farr,  et  ah  253 

between  the  place  of  mailing  and  the  place  so  ad- 
dressed. 

P.  BABCOCK 
Subscribed  and  sworn  to  before  me  this  2nd  day 
of  September,  1942. 

[Seal]  VIOLET  NEUENBURG 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,   State  of  California. 
My  Commission  Expires  December  31,  1942. 

[Endorsed]:    Filed  Sep.  3,  1942.   [215] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY  IN 
THE  APPEAL  OF  THIS  CASE 

I. 

That  the  judgment  is  contrary  to  law  in  that: 

1.  Said  judgment  purports  to  permit  recovery 
by  the  plaintiffs  for  damages  and  for  alleged  breach 
by  the  defendant  Macco  Construction  Company  of 
an  alleged  contract  which,  in  fact,  was  not  in  ex- 
istence at  the  time  of  the  alleged  breach. 

2.  Said  judgment  purports  to  give  plaintiffs  an 
award  of  damages  for  an  alleged  breach  of  a  con- 
tract by  Macco  Construction  Company  whereas,  in 
fact,  said  defendant  never  did  breach  said  con- 
tract. 

3.  Said    judgment   purports    to    give   plaintiff's 
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recovery  [216]  in  damages  for  an  alleged  breach 
by  Macco  Construction  Company  of  an  alleged  con- 
tract which  if  in  fact  had  existed  between  the 
parties  would  have  been  void  and  unfovceixhle  un- 
der the  applicable  laws  of  the  State  of  California. 
4.  Said  judgment  is  contrary  to  the  applicable 
laws  of  the  State  of  California. 

II. 

That  the  evidence  is  insufficient  to  sustain  the 
verdict  of  the  jury  and  the  judgment  in  this  case 
in  that  the  evidence  establishes: 

1.  That  whatever  were  the  terms  of  the  original 
contract  prior  to  any  alleged  breach  thereof  by  the 
defendant  Macco  Construction  Company,  a  nova- 
tion thereof  took  place  between  said  parties  where- 
by a  new  contract  was  substituted  for  said  original 
contract,  and  said  new  contract  was  for  general 
hauling  without  the  specification  of  any  definite 
period  for  such  hauling. 

2.  That  at  no  time  during  the  existence  of  any 
contract  between  plaintiffs  and  defendant  Macco 
Construction  Company  did  the  plaintiffs  have  the 
necessary  equipment  or  maintain  their  trucks  in 
such  mechanical  condition  as  to  be  able  properly 
to  perform  the  work  required  of  them  under  the 
contract  with  the  defendant  Macco  Construction 
Company,  and  said  defendant  was  therefore  justi- 
fied in  notifying  plaintiffs  that  their  services  under 
such  contract  were  terminated. 

3.  That  whatever  contract  existed  between  plain- 
tiffs and  defendant  Macco  Construction  Company 
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involved  the  transportation  by  the  plaintiffs  of 
property  over  the  public  highways  of  the  State  of 
California,  but  that  plaintiffs  at  no  time  had  the 
license  or  permit  so  to  do  required  by  the  City 
Carriers'  Act  of  the  State  of  California,  Act  5134 
Deering's  General  Laws  of  the  State  of  California, 
and  that  said  contract  was  therefore  void  and  [217] 
unenfor'Ceable  by  plaintiffs. 

4.  That  whatever  contract  existed  between  plain- 
tiffs and  said  defendant,  plaintiffs,  in  fact,  did  un- 
der the  terms  thereof  transport  property  over  the 
public  highways  of  the  State  of  California,  but  that 
plaintiffs  at  no  time  had  the  license  or  permit  so 
to  do  as  required  by  said  City  Carriers'  Act  and 
that  said  contract  was  therefore  void  and  unen- 
forceable by  plaintiffs. 

5.  That  plaintiffs  sustained  no  damages  whatso- 
ever by  reason  of  the  alleged  breach  of  contract 
upon  the  part  of  defendants. 

6.  That  even  if  plaintiffs  sustained  any  damages 
by  I'eason  of  the  alleged  breach  of  contract  upon 
the  part  of  the  defendants,  the  amount  of  said  re- 
covery does  not  belong  to  plaintiffs,  but  has  here- 
tofore been  assigned  by  them  to  intervener,  Young 
&  Son  Co.,  Ltd.,  a  corporation. 

7.  That  even  if  plaintiffs  sustained  damages  by 
reason  of  the  alleged  breach  of  contract  upon  the 
part  of  the  defendants,  and  said  amount  is  pay- 
able to  plaintiffs,  the  amount  thereof  is  much  less 
than  the  amount  of  the  verdict  and  judgment  in 
this  case. 
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III. 

That  the  trial  court  permitted  prejudicial  error: 

1.  In  denying  the  motion  of  defendant  Macco 
Construction  Company  for  a  directed  verdict  in  its 
favor  and  against  the  plaintiffs,  in  that  the  evi- 
dence as  hereinabove  specified  Avas  insufficient  to 
show  any  right  of  recovery  in  plaintiffs  against 
said  defendant. 

2.  In  denying  the  motion  of  defendant  Macco 
Construction  Company  under  Eule  50(b)  of  the 
Federal  Rules  of  Civil  Procedure  to  set  aside  the 
verdict  and  to  have  judgment  entered  in  accord- 
ance with  the  motion  for  directed  verdict  of  said 
defendant  Macco  Construction  Company  in  its 
favor  and  against  the  plaintiffs,  in  that  the  evi- 
dence as  hereinabove  specified  was  insufficient  to 
show  any  right  of  recovery  in  plaintiffs  against 
said  defendant.   [218] 

3.  In  denying  the  motion  of  the  defendant 
Macco  Construction  Company  for  a  new  trial,  in 
that  the  evidence  as  hereinabove  specified  was  in- 
sufficient to  show  any  right  of  recovery  in  plain- 
tiffs against  said  defendant. 

4.  In  failing  to  instruct  the  jury  as  requested 
by  defendant,  Macco  Construction  Company,  that 
plaintiffs  could  not  recover  unless  they  were  ready, 
able  and  willing  to  perform  the  obligations  assumed 
by  them  under  the  contract  upon  which  they  based 
their  right  to  recovery. 

5.  In  failing  to  give  the  instruction  requested 
by  the  defendant  Macco  Construction  Company  that 
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the  laws  of  the  State  of  California  provided  that 
no  carrier  should  engage  in  the  business  of  trans- 
portation of  property  for  compensation  by  Motor 
Vehicle  or  truck  over  any  public  highway,  road  or 
street  in  any  city  in  the  State  of  California,  with- 
out first  having  obtained  from  the  Railroad  Com- 
mission of  the  State  of  California  a  permit  au- 
thorizing such  operation,  and  further  instructing 
the  jury  that  if  the  plaintiffs  in  entering  into  or 
performing  said  contract  engaged  in  such  business 
without  such  permit,  said  alleged  contract  was 
illegal  and  void  and  plaintiffs  could  not  recover 
in  this  action. 

Dated :   August  28th,  1942. 

SCHELL  &  DELAMER 
By  GERALD  F.  H.  DELAMER 

Attorneys  for  Defendant  and 
Appellant  Macco  Con- 
struction Company. 

[Endorsed]:    Piled  Aug.  31,  1942.  [219] 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  OP  DEPENDANT  AND  APPEL- 
LANT MACCO  CONSTRUCTION  COM- 
PANY, A  CORPORATION,  TO  PLAIN- 
TIFFS'  COUNTER  AND  ADDITIONAL 
DESIGNATION  OF  RECORD  ON  APPEAL 

Comes  now  defendant  and  appellant,  Macco  Con- 
struction Company  and  files  this  its  written  objec- 
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tions  to  plaintiffs'  counter  and  additional  designa- 
tion of  record  on  appeal,  to  wit,  said  defendant  and 
appellant  objects  to  the  inclusion  in  the  transcript 
of  record  on  appeal  in  this  case  of: 

1.  Any  of  plaintiffs'  Exhibits  Numbers  1,  2,  3 
and  4,  on  the  ground  that  said  Exhibits,  and  each 
of  them,  are  immaterial  in  the  determination  of 
the  questions  raised  by  appellant  on  this  appeal. 

2.  The  memorandum  of  plaintiffs'  points  and 
authorities  to  enter  judgment  on  verdict  and  in 
opposition  of  defendants'  motion  for  judgment  not- 
withstanding verdict  and  for  new  trial,  on  the 
ground  that  said  document  is  immaterial  to  any  of 
the  points  involved  [220]  in  this  appeal  and  on  the 
further  ground  that  said  document  does  not  consist 
of  any  part  of  the  records,  proceedings  or  evidence 
in  this  case. 

Dated:  September  3,  1942. 

SCHELL  &  DELAMER 
By  GERALD  F.  H.  DELAMER 

Attorneys  for  Macco  Con- 
struction Company,  defend- 
ant and  appellant 

[Endorsed]:  Filed  Sept.  4,  1942.  [221] 
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In  the  District  Court  of  the  United  States, 

Northern  District  of  California, 

Southern  Division 

No.  21896  S 

A.  L.  PARR,  R.  P.  SINCLAIR, 

Plaintiffs, 

vs. 

MACCO    CONSTRUCTION   COMPANY,   a   cor- 
poration, et  al.. 

Defendants. 

STIPULATION   CONCERNING  RECORD 

ON  APPEAL 

It  Is  Hereby  Stipulated  by  and  between  the 
plaintiffs  and  respondents  and  the  defendant  and 
appellant,  Macco  Construction  Company,  a  corpora- 
tion : 

1.  That  the  daily  truck  reports  comprising 
plaintiffs'  Exhibit  No.  4  in  the  above  entitled  mat- 
ter were  made  out  by  the  respective  drivers  of  the 
respective  trucks  referred  to  therein  at  the  end  of 
each  shift,  and  that  they  show  the  total  number  of 
hours  worked  by  said  trucks  was  six  hundred 
ninety-five  and  one-half  (6951/2)  hours,  with  down 
time  during  said  working  hours  of  sixty-one  and 
one-half  (6IV2)  hours,  leaving  a  total  number  of 
net  hours  of  six  hundred  thirty-four  (634). 

2.  That  in  addition  thereto,  plaintiffs'  trucks 
worked  thirty-eight   (38)   hours  on  said  job  prior 
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to  the  period  when  said  slips  were  put  into  use. 

[222] 

3.  That  on  certain  of  said  slips  comments  were 
made  as  to  the  condition  of  the  truck  and  the  need 
of  repairs,  but  that  others  of  said  slips  contained  no 
such  comments. 

4.  That  attached  hereto,  as  illustrative  of  said 
slips,  are  two  slips,  one  containing  such  comments 
and  one  not  containing  any  such  comments. 

5.  That  this  stipulation,  including  the  illustra- 
tive copies  of  said  slips  attached  hereto,  may  and 
shall  form  a  part  of  the  record  upon  appeal  in  this 
case, 

6.  That  in  the  record  on  appeal  this  stipulation 
may  take  the  place  of  plaintiffs'  Exhibit  4,  and 
that  said  Exhibit  therefore  be  not  included  in  said 
record. 

Dated :  October  27th,  1942. 

PHILLIP  BARNETT 

Attorney    for    plaintiffs    and 
respondents 
SCHELL  &  DELAMER, 
By   WALTER  O.  SCHELL 

Attorneys  for  defendant  and 
appellant,  Macco  Construc- 
tion Company. 

[Endorsed] :  Filed  Oct.  27,  1942.  [223] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  CONCERNING  RECORD 

ON  APPEAL 

It  Is  Hereby  Stipulated  by  and  between  the 
plaintiffs  and  respondents  and  the  defendant  and 
appellant  Macco  Construction  Company,  a  corpora- 
tion, that  the  Memorandum  of  Plaintiffs'  Points 
and  Authorities  to  enter  Judgment  on  the  Verdict, 
and  in  Opposition  to  Defendant's  Motion  for  Judg- 
ment Notwithstanding  Verdict  and  for  a  New  Trial, 
being  Item  2  of  Plaintiffs'  Counter  and  Additional 
Designation  of  Record  on  Appeal,  may  be  elimi- 
nated from  the  record  on  appeal  in  the  above  en- 
titled matter. 

It  Is  Further  Stipulated  that  in  the  event  that 
the  use  of  said  Memorandum  is  required,  it  may  be 
incorporated  into  the  [224]  record  by  either  party 
without  further  order  of  Court. 

Dated:  October  27th,  1942. 

PHILLIP  BARNETT, 

Attorney    for    Plaintiffs    and 
Respondents. 
SCHELL  &  DELAMER, 
By    WALTER  O.  SCHELL, 

Attorney  for  defendant  and 
Appellant  Macco  Construc- 
tion Co. 

[Endorsed] :  Filed  Oct.  27,  1942.  [225] 
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[Title  of  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 

APPEAL 

Upon  application  of  the  defendant  and  appellant, 
Macco  Construction  Company,  in  the  above  entitled 
matter,  therefor,  on  reading  the  affidavit  of  W.  O. 
Schell,  Esq.,  filed  in  support  thereof,  and  good 
cause  therefore  appearing: 

It  Is  Hereby  Ordered  that  defendant's  time  to 
file,  in  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  the  record  on  appeal  and  to  cause  the  said 
action  to  be  docketed  in  said  Circuit  Court  of  Ap- 
peals, is  hereby  extended  to  and  including  the  10th 
day  of  November,  1942. 

Dated :  October  2,  1942. 

A.  F.  ST.  SURE, 
Judge. 

[Endorsed]:  Filed  Oct.  3,  1942.  [226] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 

APPEAL 

Upon  application  of  the  defendant  and  appellant, 
Macco  Construction  Company,  in  the  above  entitled 
matter,  therefor,  on  reading  the  affidavit  of  W.  O. 
Schell,  Esq.,  and  the  stipulation  of  the  above  named 
plaintiffs  and  defendant  filed  in  support  thereof, 
and  good  cause  therefore  appearing : 
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It  Is  Hereby  Ordered  that  defendant's  time  to 
file,  in  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  the  record  on  appeal  and  to  cause  the  said 
action  to  be  docketed  in  said  Circuit  Court  of  Ap- 
peals, is  hereby  extended  to  and  including  the  24th 
day  of  November,  1942. 

Dated:  November  10,  1942. 

(Signed)  A.  F.  ST.  SURE, 
Judge. 

[Endorsed] :  Filed  Nov.  10,  1942.  [227] 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing 
227  pages,  numbered  from  1  to  227,  inclusive,  con- 
tain a  full,  true,  and  correct  transcript  of  the 
records  and  proceedings  in  the  case  of  A.  L.  Farr 
et  al..  Plaintiff,  vs.  Macco  Construction  Company,  a 
corporation,  et  al..  No.  21896-S,  as  the  same  now 
remain  on  file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  Seven  Dollars  and  Fifty-five 
Cents  ($7.55)  and  that  the  said  amount  has  been 
paid  to  me  by  the  Attorney  for  the  appellant  herein. 
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In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  20th  day  of  Novem- 
ber A.  D.  1942. 

[Seal]  WALTER  B.  MALING, 

Clerk 
WM.  J.  CROSBY, 

Deputy  Clerk.  [228] 


[Endorsed] :  No.  10312.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Macco 
Construction  Company,  a  corporation,  Appellant, 
vs.  A.  L.  Farr,  R.  P.  Sinclair  and  Young  &  Son 
Co.,  Ltd.,  a  corporation.  Appellees.  Transcript  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
California,  Southern  Division. 

Filed  November  23,  1942. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  21896-S 

CCA.  No.  10312 

A.  L.  FARR,  R.  P.  SINCLAIR, 

Plaintiffs  and  Respondents, 

vs. 

MACCO   CONSTRUCTION    COMPANY,   a   cor- 
poration, 

Defendant  and  Appellant. 

STATEMENT  OP  POINTS  AND 
DESIGNATION  OF  RECORD 

Appellant,  Macco  Construction  Company,  a  cor- 
poration, does  hereby  formally  adopt  the  statement 
of  points  upon  which  appellant  intends  to  rely  in 
the  appeal  of  this  case  filed  by  it  in  the  above  en- 
titled case  with  the  Clerk  of  the  United  States 
District  Court,  Northern  District  of  California, 
Southern  Division,  as  appellant's  statement  of 
points  upon  this  appeal. 

Appellant,  Macco  Construction  Company,  a  cor- 
poration, does  hereby  designate  as  necessary  for  the 
consideration  of  appellant's  points  upon  this  appeal 
the  entire  record  in  the  above  case  as  certified  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
by  said  District  Court. 
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Dated:  October  1,  1942. 

SCHELL  &  DELAMER 
By  GERALD  F.  H.  DELAMER 

Attorneys  for  defendant  and 
appellant,  Macco  Construc- 
tion Company. 

[Endorsed] :  Filed  Nov.  23,  1942. 
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No.  10312. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Macco  Construction  Company,  a  corporation, 

Appellant, 


vs. 


A.  L.  Farr,  R.  p.  Sinclair  and  Young  &  Son  Co.,  Ltd., 
a  corporation, 

Appellees. 


APPELLANT'S  OPENING  BRIEF. 


Unless  otherwise  noted  all  references  herein  are  to  pages 
of  the  printed  transcript  of  record. 

I. 

Statement  of  Pleadings. 

This  case  originated  with  the  filing  of  a  complaint  in  the 
Superior  Court  in  the  State  of  California,  in  and  for  the 
City  and  County  of  San  Francisco. 

The  complaint  alleged  that  on  or  about  the  3rd  day  of 
December,  1940,  the  defendants  entered  into  an  oral  con- 
tract with  plaintiffs  whereby  the  latter  agreed  to  furnish 
four  automobile  trucks  and  the  personal  services  of  plain- 
tiffs in  the  operation  of   the  same,   and  the  defendants 
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agreed  to  hire  the  exclusive  personal  services  of  said 
plaintiffs  and  said  truck  equipment  for  the  entire  duration 
of  a  certain  grading  and  excavating  project  of  the  defend- 
ants; that  on  or  about  the  18th  day  of  January,  1941,  the 
defendants,  without  cause,  discharged  the  plaintiffs  and 
refused  to  allow  the  plaintiffs  to  continue  performance  of 
the  said  contract,  and  that  thereby  the  plaintiffs  were  dam- 
aged in  the  sum  of  $6700.00  as  set  forth  in  said  complaint. 

On  motion  of  the  defendants  Macco  Construction  Com- 
pany, said  cause  was  removed  to  the  District  Court  of  the 
United  States,  Northern  District  of  California,  Southern 
Division,  upon  the  ground  that  a  separate  controversy 
existed  between  the  plaintiffs  and  Macco  Construction 
Company,  and  that  a  diversity  of  citizenship  existed  be- 
tween the  plaintiffs  and  said  defendant. 

The  defendant  A^Iacco  Construction  Company,  herein- 
after referred  to  as  the  "defendant,"  filed  its  answer  ad- 
mitting that  on  or  about  the  3rd  day  of  December,  1940, 
it  entered  into  an  oral  agreement  with  the  plaintiffs  where- 
by the  plaintiffs  agreed  to  furnish  four  automobile  trucks 
and  the  personal  services  of  the  plaintiffs  in  the  operation 
of  the  same,  and  that  it  agreed  to  hire  the  personal  serv- 
ices of  the  plaintiffs  and  said  truck  equipment.  The 
answer,  however,  denied  that  the  agreement  was  for  the 
hiring  of  said  or  any  trucks,  or  said  or  any  personal  serv- 
ices for  the  entire  duration  of  said  project  or  for  any  other 
specified  time.  The  answer  alleged  that  the  agreement  for 
the  hiring  of  said  trucks  and  said  personal  services  was 
merely  for  such  time  as  the  defendant  desired  to  avail  itself 
thereof  in  connection  with  said  project.  The  answer  ad- 
mitted that  on  or  about  the  18th  day  of  January,  1941,  the 
defendant  ceased  to  desire  to  avail  itself  of  said  services 
of  the  plaintiffs  or  of  said  truck  equipment  and  thereupon 
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terminated  the  said  agreement.     The  answer  denied  the 
damages  alleged  in  the  complaint. 

As  a  second,  separate  defense  the  answer  alleged  that 
the  trucks  and  each  of  them  furnished  by  the  plaintiffs 
were  not  in  good  or  serviceable  or  workable  condition,  and 
that  the  plaintiffs  did  not  maintain  them  in  good,  service- 
able or  workable  condition,  and  that  prior  to  the  18th  day 
of  January  the  plaintiffs  breached  the  said  agreement  by 
reason  of  the  defective  condition  in  which  they  maintained 
said  trucks. 

The  answer  alleged  in  a  third  defense  that  by  reason  of 
the  defective  and  unserviceable  condition  of  said  trucks  the 
consideration  to  the  defendant  for  the  entering  into  of  the 
said  agreement  of  hiring  failed  in  a  material  part. 

As  a  fourth  defense  the  answer  alleged  that  prior  to  the 
commencement  of  the  action  the  plaintiffs  had  assigned  all 
of  their  right,  title  and  interest  in  and  to  any  recovery  to 
which  they,  or  either  of  them,  might  be  entitled  against 
the  defendant,  to  Young  &  Sons  Company,  Ltd.,  a  corpo- 
ration, and  that  said  corporation  was  the  owner  of  all  such 
right,  title  and  interest  of  the  plaintiffs,  or  either  of  them, 
and  plaintiffs  did  not  have  legal  capacity  to  maintain  the 
action. 

A  jury  trial  was  had.  At  the  conclusion  of  plaintiffs' 
case  the  defendant  made  a  motion  to  dismiss,  which  motion 
was  denied  [pp.  29-31  ].  At  the  conclusion  of  the  trial  the 
defendant  made  a  motion  for  a  directed  verdict  in  its 
favor,  which  motion  was  denied  and  exception  allowed 
[pp.  201-202].  The  jury  then  returned  a  verdict  in  favor 
of  the  plaintiffs  in  the  sum  of  $2500.00  [pp.  201-202]. 

The  defendant  then  filed  its  notice  of  motion  under  Rule 
50  B,  Federal  Rules  of  Civil  Procedure,  to  set  aside  the 


verdict  and  any  judgment  entered  thereon  and  to  have 
judgment  entered  in  accordance  with  said  directed  verdict 
and  in  favor  of  defendant  and  in  the  alternative  for  a  new 
trial.  Said  motions  and  each  of  them  were  denied  [pp. 
241-244].  A  final  judgment  was  entered  in  favor  of  the 
plaintiffs  and  against  this  defendant  for  $2500.00,  plus 
costs  taxed  at  the  sum  of  $109.25  [pp.  245-246]. 

Within  the  time  allowed  by  law  this  defendant  filed  its 
notice  of  appeal  [pp.  247-248]. 

II. 

Jurisdiction. 

The  jurisdiction  of  the  District  Court  was  based  upon 
diversity  of  citizenship  (28  U.  S.  C.  A.,  Sec.  41)  and  the 
Circuit  Court  of  Appeals  has  jurisdiction  to  review  the 
judgment  rendered  by  said  District  Court.  (28  U.  S.  C.  A., 
Sec.  225.) 

III. 

Statement  of  the  Case. 

(a)   Contract  of  Employment. 

The  plaintiff  Farr  testified  that  having  learned  that  the 
defendant  Alacco  Construction  Company  had  a  contract 
on  what  is  known  as  the  Bethlehem  Steel  job,  he  endeav- 
ored to  see  Mr.  Wells  of  the  defendant  company  but  could 
not  do  so.  However,  he  and  his  partner,  Sinclair,  met 
Wells  at  the  Palace  Hotel  the  next  evening.  Wells  asked 
about  plaintiffs'  equipment.  Plaintiffs  told  him  that  they 
had  in  mind  purchasing  four  Autocar  trucks  of  seven  cubic 
yard  capacity  but  which  would  handle  eight  yards;  that 
these  trucks  were  in  good  condition  and  had  Heil  hoists. 
Wells  stated  that  the  employment  was  to  be  at  the  Railroad 
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Commission  rates,  that  is,  $2.70  per  hour,  and  the  de- 
fendant would  take  care  of  the  drivers'  payroll  and  com- 
pensation insurance.  Plaintiffs  asked  Wells  how  long  the 
job  would  last  and  he  said  four  months  or  120  working 
days.  Nothing  else  was  said  in  reference  to  plaintiffs' 
employment  except  that  Wells  said  the  equipment  sounded 
interesting,  and  that  plaintiffs  would  be  welcome  to  go  to 
work  for  the  defendant  on  another  job  after  the  Bethlehem 
Steel  job  was  over.  This  conversation  took  place  in  the 
last  part  of  November,  1940  [pp.  50-53]. 

Plaintiff  Farr  further  testified  that  some  days  later  he 
had  another  conversation  with  Wells  who  said  he  was  not 
sure  how  many  trucks  he  would  hire  but  for  plaintiffs  to 
contact  him  in  three  or  four  days  [p.  53]. 

Plaintiff  Sinclair  testified  that  at  their  conference  with 
Wells,  plaintiff  Farr  did  most  of  the  talking ;  that  he  asked 
Wells  if  he  were  interested  in  renting  trucks,  explaining 
that  the  trucks  they  had  in  mind  were  Autocars  having  a 
capacity  of  almost  seven  cubic  yards,  water  level ;  that  they 
asked  Wells  very  directly  about  the  length  of  the  job;  that 
Wells  said  the  job  would  last  four  months  and  assured 
them  that  the  trucks  would  work  the  whole  four  months; 
that  plaintiffs  explained  that  they  were  buying  the  trucks 
on  the  strength  of  the  contract  with  the  defendant  and 
would  not  consider  purchasing  them  unless  they  were  sure 
of  working  the  trucks  the  entire  four  months  [pp.  74-75, 
76,79]. 

Sinclair  also  testified  that  at  this  conversation  Wells 
said  that  the  defendant's  trucks  were  going  to  be  in  San 
Diego;  that  he  was  glad  to  get  the  plaintiffs'  trucks  and 
asked  them  if  they  knew  anyone  else  who  had  any  idle 
trucks;  that  Wells  assured  them  that  the  trucks   would 


work  the  whole  four  ni^nths  and  that  when  the  job  was 
over  plaintiffs  could  follow  defendant  around  as  it  had 
many  jobs  all  over  the  coast  fpp.  76-79]  ;  and  that  at  that 
time  plaintiffs  had  a  gaiarantee  with  them  in  the  sum  of 
$750.00  per  month  which  Wells  promised  to  sign  if  the 
amount  were  changed  from  $750.00  to  $500.00  per  month 
[pp.  76-77]. 

Sinclair,  however,  also  testified  that  at  this  conversation 
Wells  stated  he  probably  would  be  interested  in  renting 
plaintiffs'  trucks  as  soon  as  he  learned  whether  or  not 
Macco's  trucks  were  going  to  San  Diego  [p.  75].  He 
testified  that  Wells  said  he  was  interested  in  plaintiffs' 
trucks  and  to  contact  him  in  a  few  days  [p.  75]. 

Plaintiff  Sinclair  testified  that  he  did  contact  Wells  in  a 
few  days  but  that  Wells  again  would  not  give  him  a  final 
answer  [p.  75]. 

Plaintiff  Sinclair  testified  that  later  Wells  did  give  them 
a  final  answer,  telling  them  that  they  could  consider  them- 
selves hired  [p.  76]. 

Plaintiff  Sinclair  testified  that  they  took  the  guarantee 
changed  to  $500.00  per  month  to  Wells  who  said  he  had 
not  the  authority  to  sign  it  but  that  subsequently,  and  a 
few  days  after  the  last  above  conversation,  Wells  did  sign 
an  acceptance  of  an  assignment,  which  then  read  for 
$875.00  a  month  [Ptf.  Ex.  3,  pp.  76,  71,  78]. 

Witness  Wells,  the  construction  superintendent  of  the 
defendant,  testified  on  a  deposition  taken  by  plaintiffs,  that 
he  hired  some  trucks  from  the  plaintiffs  and  that  he  thinks 
he  told  them  that  the  job  would  take  about  sixty  days; 
that,  however,  it  was  not  until  they  brought  in  a  guarantee 
that  he  knew  they  were  buying  the  trucks;  that  they  then 
told  liim  they  were  going  to  buy  the  trucks  for  that  par- 
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ticiilar  job  and  how  much  they  were  going  to  pay  for 
them;  that  he  told  them  that  they  could  not  make  that 
much  out  of  the  job;  that  they  brought  a  guarantee  for 
him  to  sign  and  he  told  them  he  would  not  and  did  not 
have  the  authority  to  sign  it  [pp.  178,  179-180,  181,  187- 
189].  He  testified  positively  that  plaintiffs  were  not  hired 
for  any  definite  period  of  time  [p.  191].  He  testified  that 
the  job  actually  lasted  54  to  55  working  days  [p.  187]. 

(b)  The  Assignment  to  Young  &  Sons. 

The  assignment  by  plaintiffs  to  Young  &  Sons  was  an 
assignment  of  $3500.00  of  the  first  moneys  due  plaintiffs 
from  defendant.  It  was  to  be  paid  at  the  rate  of  $875.00 
per  month  commencing  January  4,  1941.  It  was  coupled 
with  an  authority  and  a  request  to  the  defendant  to  make 
such  payments  to  Young  &  Sons  [pp.  232-233]. 

Mr.  O'Neil,  attorney  for  Young  &  Sons,  testified  that 
he  discussed  with  Mr.  Wells  the  acceptance  of  this  assign- 
ment by  the  defendant.  Wells  stated  that  the  defendant 
would  not  guarantee  any  payments  to  plaintiffs  and  would 
accept  the  assignment  only  in  so  far  as  any  money  actu- 
ally became  due  plaintiffs  from  defendant  [p.  45]. 

The  form  of  this  acceptance  is  set  forth  on  pages  233- 
234  of  the  printed  transcript  of  record  and  is  as  follows : 

"We  Hereby  Accept  the  foregoing  assignment  and 
agree  to  make  the  payments  at  the  times  and  in  the 
amounts  specified  in  said  assignment.  It  Is  Dis- 
tinctly Understood  and  Agreed,  however,  that  we  are 
obligated  to  make  said  payments  only  out  of  moneys 
to  become  due  and  payable  from  us  to  said  A.  L.  Farr 
and  Robert  P.  Sinclair,  and  not  otherwise,  and  that 
if  sufficient  moneys  do  not  become  due  and  payable  to 
said  A.  L.  Farr  and  Robert  P.  Sinclair  to  make  said 


payments,  we  shall  be  obligated  to  make  payments 
only  to  the  extent  of  the  moneys  actually  due  and 
payable  from  us  to  said  A.  L.  Farr  and  Robert  P. 
Sinclair." 

(c)   The  Terms  of  the  Agreement. 

Except  as  to  the  question  of  the  duration  of  the  employ- 
ment there  was  no  dispute  in  the  evidence  as  to  the  terms 
of  the  agreement  entered  into  between  the  parties.  Farr 
and  Sinclair  were  to  continue  to  operate  their  own  business 
and  neither  was  to  become  an  employee  of  the  defendant 
[pp.  58-101].  They  were  to  be  paid  Railroad  Commission 
rates,  that  is,  $2.70  per  hour  per  truck  for  the  time  the 
truck  actually  worked  [p.  117],  and  in  addition  thereto, 
the  defendant  was  to  pay  the  wages  of  the  truck  drivers 
at  the  union  scale,  namely,  $9.00  for  seven  hours  [p.  118]. 

The  defendant  was  also  to  advance  for  plaintiffs'  ac- 
count, plaintiffs'  mechanics  Workmen's  Compensation  In- 
surance premiums  and  Social  Security  tax.  It  also  sup- 
plied gasoline  and  everything  for  the  operation  of  the 
trucks  [p.  62].  All  the  items  mentioned  in  this  para- 
graph, however,  were  to  be  and  were  charged  back  to  the 
plaintiffs. 

Plaintiff's  were  to  furnish  all  repair  parts  and  maintain 
the  trucks  and  to  pay  for  all  operating  expenses  thereof. 
They  also  were  to  furnish  their  own  services  at  no  extra 
pay  [p.  82]. 

(d)  Work  Which  Was  to  Be  Done. 

Again  there  is  no  dispute  in  the  evidence  as  to  what 
constituted  the  work  that  was  to  be  done.  It  consisted  of 
the  removal  of  a  hill  along  the  west  side  of  the  so-called 


Risdon  property  and  required  the  removal  of  about  615,000 
cubic  yards  of  dirt  [pp.  33-34].  At  the  start  2,000  feet 
were  to  be  hauled  on  to  the  Bethlehem  property.  The  re- 
mainder was  to  be  hauled  to  Western  Pacific  dump  on 
Third  Street  and  not  on  the  Bethlehem  property.  This 
dump  was  some  four  thousand  feet  from  the  hill  which 
was  being  removed  [pp.  149-150,  155,  166]. 

The  plaintiffs  had  no  permit  from  the  Railroad  Com- 
mission of  the  State  of  California  for  the  hauling  of 
property  over  any  public  highway  [pp.  120-123]. 

After  the  defendant  had  rested  its  case  and  on  redirect 
examination,  plaintiff  Sinclair  testified  that  when  the 
agreement  with  the  defendant  was  entered  into.  Wells 
stated  that  the  whole  job  was  to  be  on  private  property  at 
the  Bethlehem  Company  and  that  Wells  said  they  were 
going  to  put  the  dirt  on  barges  and  take  it  to  Alameda 
[p.  187], 

Plaintiff  Farr  was  not  called  on  redirect  and  at  no  time 
gave  any  similar  testimony. 

(e)   Condition  of  Plaintiffs'  Trucks. 

There  is  considerable  conflict  in  the  evidence  as  to  the 
condition  and  serviceability  of  the  plaintiffs'  trucks.  The 
plaintiffs  and  their  witness  Thiel  testified  that  the  trucks 
were  in  good  condition  when  received  from  Young  &  Sons, 
when  the  work  on  the  job  started,  and  when  their  work 
thereon  was  terminated  [pp.  54,  66,  68,  81]. 

However,  plaintiff  Farr  admitted  that  the  trucks  were 
equipped  with  open  cabs  without  doors  [p.  62]  and  that 
he  had  one  complaint  from  the  driver  that  the  truck  was 
unsafe  because  the  brakes  were  in  bad  condition.  He 
testified  that  the  brakes  on  this  truck  were  immediately 
relined  [pp.  63-64]. 
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Plaintiffs'  witness  Thiel  testified  that  just  a  few  of  the 
four  trucks  required  major  overhauHng  and  that  either 
one  or  two  of  them  required  the  installation  of  new  rear 
ends  [p.  69]. 

Plaintiff  Sinclair  admitted  that  they  had  quite  a  lot  of 
trouble  with  the  trucks;  that  the  fan  belts,  radiator  hoses 
and  generators  were  bad.  and  that  they  had  to  replace  these 
parts;  that  they  also  relined  the  brakes  on  one  truck  and 
had  the  hoist  overhauled  [p.  81]. 

The  total  price  of  the  trucks  was  $3500.00  [pp.  224- 
225],  yet  plaintiffs  spent  $700.00  fixing  them  up  and  in 
addition  $400.00  for  new  tires  and  things  of  that  sort 
[p.  96]. 

On  the  other  hand  the  defendant's  witnesses  Gearhardt 
[pp.  124-130],  Crawford  [pp.  130-134],  Meinn  [pp.  134- 
136],  Carlson  [pp.  137-139],  Keenan  [pp.  139-140], 
Burch  [pp.  140-142,  143-145],  Tucker  [p.  150]  and  Wells 
[pp.  184-186,  191]  all  testified  that  the  trucks  were  in  bad 
condition,  were  not  serviceable  and  were  dangerous  to 
operate. 

(f )  Work  Done  on  the  Job. 

The  defendant's  work  was  to  start  on  November  16th 
and  to  be  completed  by  April  8th.  It,  however,  was  not 
actually  started  until  December  9th  and  was  completed  on 
April  16  [pp.  35,  38,  169].  The  complete  job  took  55  1/6 
days,  plus  eight  days  of  cleaning  up  time.  These  latter, 
however,  being  short  days  and  only  equivalent  to  three 
full  days  [pp.  169-172]. 

Plaintiffs  started  work  on  December  9th  [pp.  54,  57, 
81]. 

Plaintiff  Farr  testified  that  the  trucks  were  on  the  job 
at  all  times  twenty-four  hours  a  day  from  then  on  until 
January  18th  [p.  55]. 


—11— 

He  also  testified  that  trouble  developed  the  first  day 
[p.  59]  ;  that  he  thinks  all  the  trucks  worked  the  first  day 
but  didn't  know  whether  the  truck  known  as  No.  44 
worked  that  day  and  didn't  know  if  the  trucks  worked  the 
next  day  [pp.  57,  58]. 

Plaintiff  Sinclair  testified  that  the  trucks  worked  seven- 
teen days,  working  twenty-one  hours  per  day  [p.  83], 
which  would  amount  to  1428  hours.  In  fact,  they  only 
worked  672  hours  or  considerably  less  than  half  that  time 
[pp.  259-260]. 

The  plaintiff  Farr  testified  that  he  personally  put  in  at 
least  twelve  hours  a  day  and  sometimes  twenty-four  hours 
a  day  on  the  job  and  that  either  he  or  plaintiff  Sinclair 
was  always  on  the  job.  He  testified  that  plaintiff  Sinclair 
devoted  the  same  amount  of  time  to  the  job  as  he  did  [pp. 
55,58]. 

Plaintiff  Sinclair  testified  to  the  same  effect,  stating 
that  he  devoted  his  time  to  maintenance  of  the  trucks 
[p.  83]. 

(g)  Termination  of  Employment. 

Defendant's  foreman,  Burch,  testified  that  on  December 
9th  he  had  a  conversation  with  either  plaintiffs  Farr  or 
Sinclair  but  that  he  thinks  it  was  with  Farr;  that  he 
(Burch)  told  him  that  the  trucks  were  not  in  shape  and 
that  the  defendant  couldn't  use  them  in  the  condition  they 
were  in.  Plaintiff  then  said  that  they  were  going  to  work 
on  the  trucks  and  try  and  get  them  in  shape.  The  trucks 
did  not  work  the  following  day  and  it  was  quite  a  little 
while  before  they  resumed  work  [pp.  142-143]. 

Burch  further  testified  that  a  day  or  two  later  he  had 
another  conversation  with  either  Farr  or  Sinclair  in  which 
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they  asked  him  when  he  was  going  to  let  them  go  back  to 
work  and  he  told  them  that  he  didn't  know  and  he  didn't 
think  they  were  going  to  work  any  more  because  they  were 
all  done;  they  then  said  they  had  been  working  on  the 
trucks  and  had  got  them  back  into  shape  [p.  143].  Burch 
then  testified  that  a  day  or  so  later  they  again  asked  him 
about  returning  to  w^ork  and  he  said  he  would  take  it  up 
with  Mr.  Wells  and  see  if  they  could  go  back.  He  then 
told  them  they  could  go  back  to  work  [p.  143]. 

Defendant's  field  engineer,  Tucker,  testified  that  ap- 
proximately a  week  before  plaintiffs  left  the  job,  plaintiffs 
stopped  him  and  asked  him  how  much  longer  they  would 
be  on  the  job,  and  that  he  said  they  wouldn't  be  on  it  much 
longer  and  he  suggested  they  get  in  touch  with  Eaton  & 
Smith,  who  had  just  been  awarded  a  contract  for  work  in 
Richmond.  They  asked  how  to  get  out  to  see  Eaton  & 
Smith  and  he  gave  them  directions  [p.  154].  Tucker 
testified  that  on  the  18th  day  of  January  he  told  plaintiffs 
they  were  through  at  3  :30  p.  m.  and  that  they  shrugged 
their  shoulders  and  said  nothing  [pp.  155-156].  Tucker 
testified  that  about  a  week  later  plaintiffs  came  into  the 
office  and  wanted  to  check  the  hours  and  amount  of  money 
due  them  from  defendant ;  that  defendant  had  prepared  a 
statement  for  them  and  that  the  plaintiffs  went  over  it 
with  him  and  he  showed  them  how  many  hours  they  had 
worked,  how  much  was  coming,  what  the  documents  were 
and  what  the  net  amount  to  them  was.  They  then  wanted 
to  know  if  they  could  have  this  amount  but  that  he  said 
they  could  not  because  of  the  assignment  and  some  out- 
standing bills  that  had  been  presented  to  the  defendant  on 
their  account.  They  then  thanked  him  and  left.  They 
never,  at  any  time,  said  anything  about  having  a  contract 
with  the  defendant  for  any  specific  period  of  time  [p.  156], 
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nor   was   anything   said   about   any   incorrectness   of    the 
accounting  furnished  by  the  defendant  [p.  157]. 

Plaintiff  Farr  was  asked  if  he  remembered  having  a 
conversation  with  Burch  on  the  9th  of  December  in  which 
Burch  told  him  that  the  trucks  were  in  such  terrible  con- 
dition he  couldn't  let  them  work.  He  answered,  ''Not  that 
kind  of  a  conversation."  He  was  then  asked  to  state  in 
substance  or  effect  what  was  said  and  the  answer  was,  ''I 
don't  recall  that."  He  was  also  asked  ''If  it  isn't  a  fact 
that  at  this  conversation  he  (Farr)  told  him  (Burch)  that 
he  would  do  some  work  on  the  trucks;  that  they  had  been 
standing  around  for  several  years;  that  everything  had 
dried  up,  and  that  he  was  going  to  do  some  work  on  them," 
and  Burch  said  something  to  the  effect  that,  "Well,  you 
better,  if  you  want  to  work  around  here,"  to  which  the 
witness  answered  "No"  [pp.  59-60].  He  was  then  asked, 
"Isn't  it  a  fact  that  about  two  days  later  he  told  you  your 
trucks  were  in  such  bad  condition  that  you  were  all 
through  on  the  job,"  to  which  he  answered,  "Mr.  Burch 
didn't  say  that."  He  was  then  asked,  "Isn't  it  a  fact  that 
you  then  asked  him  if  you  fixed  the  trucks  and  got  them 
back  in  good  shape,  could  you  go  back  to  work?"  The 
witness  answered,  "All  that  was  with  Mr.  Wells."  He 
then  denied  that  he  had  that  kind  of  a  conversation  with 
Mr.  Wells  or  with  Mr.  Burch.  He  was  then  asked,  "Isn't 
it  a  fact  that  when  you  asked  him  (Burch)  if  you  could 
go  back  on  the  job  and  put  the  trucks  back  to  work  he 
said  he  would  have  to  see  Mr.  Wells  about  it,"  to  which 
he  answered,  "No,  sir"  |  ]).  60] .  He  was  then  asked,  "It 
was  about  the  end  of  that  hrst  week  that  Mr.  Burch  said 
'If  your  trucks  are  in  working  condition  you  can  try 
again,'  "  to  which  he  answered  "No"  [p.  60]. 
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they  asked  him  when  he  was  going  to  let  them  go  back  to 
work  and  he  told  them  that  he  didn't  know  and  he  didn't 
think  they  were  going  to  work  any  more  because  they  were 
all  done;  they  then  said  they  had  been  working  on  the 
trucks  and  had  got  them  back  into  shape  [p.  143].  Burch 
then  testified  that  a  day  or  so  later  they  again  asked  him 
about  returning  to  work  and  he  said  he  would  take  it  up 
with  Mr.  Wells  and  see  if  they  could  go  back.  He  then 
told  them  they  could  go  back  to  work  [p.  143]. 

Defendant's  held  engineer,  Tucker,  testified  that  ap- 
proximately a  week  before  plaintiffs  left  the  job,  plaintiffs 
stopped  him  and  asked  him  how  much  longer  they  would 
be  on  the  job,  and  that  he  said  they  wouldn't  be  on  it  much 
longer  and  he  suggested  they  get  in  touch  with  Eaton  & 
Smith,  who  had  just  been  awarded  a  contract  for  work  in 
Richmond.  They  asked  how  to  get  out  to  see  Eaton  & 
Smith  and  he  gave  them  directions  [p.  154].  Tucker 
testified  that  on  the  18th  day  of  January  he  told  plaintiffs 
they  were  through  at  3  :30  p.  m.  and  that  they  shrugged 
their  shoulders  and  said  nothing  [pp.  155-156].  Tucker 
testified  that  about  a  week  later  plaintiffs  came  into  the 
office  and  wanted  to  check  the  hours  and  amount  of  money 
due  them  from  defendant;  that  defendant  had  prepared  a 
statement  for  them  and  that  the  plaintiffs  went  over  it 
with  him  and  he  showed  them  how  many  hours  they  had 
w^orked,  how  much  was  coming,  what  the  documents  were 
and  what  the  net  amount  to  them  was.  They  then  wanted 
to  know  if  they  could  have  this  amount  but  that  he  said 
they  could  not  because  of  the  assignment  and  some  out- 
standing bills  that  had  been  presented  to  the  defendant  on 
their  account.  They  then  thanked  him  and  left.  They 
never,  at  any  time,  said  anything  about  having  a  contract 
v;ith  the  defendant  for  any  specific  period  of  time  [p.  156], 
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nor   was   anything   said   about   any   incorrectness   of    the 
accounting  furnished  by  the  defendant  [p.  157]. 

Plaintiff  Farr  was  asked  if  he  remembered  having  a 
conversation  with  Burch  on  the  9th  of  December  in  which 
Burch  told  him  that  the  trucks  were  in  such  terrible  con- 
dition he  couldn't  let  them  work.  He  answered,  "Not  that 
kind  of  a  conversation."  He  was  then  asked  to  state  in 
substance  or  effect  what  was  said  and  the  answer  was,  ''I 
don't  recall  that."  He  was  also  asked  ''If  it  isn't  a  fact 
that  at  this  conversation  he  (Farr)  told  him  (Burch)  that 
he  would  do  some  work  on  the  trucks;  that  they  had  been 
standing  around  for  several  years;  that  everything  had 
dried  up,  and  that  he  was  going  to  do  some  work  on  them," 
and  Burch  said  something  to  the  effect  that,  "Well,  you 
better,  if  you  want  to  work  around  here,"  to  which  the 
witness  answered  ''No"  [pp.  59-60].  He  was  then  asked, 
"Isn't  it  a  fact  that  about  two  days  later  he  told  you  your 
trucks  were  in  such  bad  condition  that  you  were  all 
through  on  the  job,"  to  which  he  answered,  "Mr.  Burch 
didn't  say  that."  He  was  then  asked,  "Isn't  it  a  fact  that 
you  then  asked  him  if  you  fixed  the  trucks  and  got  them 
back  in  good  shape,  could  you  go  back  to  work?"  The 
witness  answered,  "All  that  was  with  Mr.  Wells."  He 
then  denied  that  he  had  that  kind  of  a  conversation  with 
Mr.  Wells  or  with  Mr.  Burch.  He  was  then  asked,  "Isn't 
it  a  fact  that  when  you  asked  him  (Burch)  if  you  could 
go  back  on  the  job  and  put  the  trucks  back  to  work  he 
said  he  would  have  to  see  Mr.  Wells  about  it,"  to  which 
he  answered,  "No,  sir"  [p.  60].  He  was  then  asked,  "It 
was  about  the  end  of  that  first  week  that  Mr.  Burch  said 
'If  your  trucks  are  in  working  condition  you  can  try 
again,'  "  to  which  he  answered  "No"  [p.  60]. 
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Plaintiff  Sinclair  denied  that  he  had  any  conversation 
with  Tucker  or  anyone  else  prior  to  his  discharge  as  to 
the  terms  of  the  agreement  with  defendant  and  that  Janu- 
ary 18th  about  2:30  p.  m.  was  the  first  time  that  he  knew 
they  were  through  on  the  job  [pp.  84,  93-94].  He  denied 
that  he  had  any  conversation  with  anyone  prior  to  the 
termination  of  the  employment  with  regard  to  Eaton  & 
Smith,  but  admitted  that  when  he  was  notified  of  the  ter- 
mination of  the  employment,  Tucker  suggested  Eaton  & 
Smith  to  him  [p.  197].  He  denied  that  he  had  any  con- 
versation with  Tucker  or  Burch  in  which  he  asked  him 
how  much  longer  they  would  last  on  the  job  [p.  198]. 

Plaintiff  Sinclair  admitted  that  after  the  termination  of 
plaintiffs'  employment  he  went  over  the  accounts  with 
Tucker  who  showed  him  an  itemized  list  of  all  income  and 
expenses  and  that  he  stated  to  Tucker  that  the  account 
was  substantially  correct.  He  testified  that  he  didn't  re- 
member whether  any  mention  was  made  at  that  time  of 
any  contract  between  plaintiffs  and  defendant  [p.  196]. 

(h)   Prospective  Profits. 

Plaintiff  Sinclair  testified  that  the  profit  which  they 
would  have  made  had  they  continued  in  the  employment  of 
the  defendant  was  75(*  per  truck  per  hour  [pp.  85,  107], 
arriving  at  this  figure  by  subtracting  from  $2.70  per  truck 
working  hour  the  following  figures  [pp.  86,  104,  107]  : 

Insurance      (collision,      property 

damage     and     public     liability 

only) $  .27  per  truck  per  hour 

Parts  42    "       "        "       " 

Mechanics  32    ''       "        ''       " 

Gasoline  and  grease 58 

Down  time  j 36 


a  a  ii  n 

a  a  a  n 


Total $1.95 


a  t(  a  ti 
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He  testified  that  the  actual  mechanics'  salaries  and  com- 
pensation insurance  on  them  for  the  period  of  December 
9th  to  January  18th  was  $688.69  [pp.  101-102].  The 
trucks  actually  worked  672  hours  during  this  time  [p. 
260].  Mathematically,  therefore,  the  costs  of  mechanics 
and  their  compensation  insurance  equals  slightly  over  $1.02 
an  hour,  whereas  in  the  above  computation  the  amount  is 
merely  shown  as  32^  an  hour.  Moreover  the  computation 
does  not  include  Social  Security  taxes  [p.  107]. 

He  testified  that  plaintiff  spent  $300.00  for  parts,  which 
amounts  to  almost  45^  per  hour  and  is  exclusive  of  the 
balance  of  $716.39  which  he  testified  was  for  permanent 
improvements  [p.  103]. 

Plaintiffs  did  not  testify  as  to  the  individual  items  in 
making  up  the  total  of  collision,  property  damage  and 
public  liability  insurance  and  as  these  amounts  were  actu- 
ally paid  by  the  plaintiffs,  the  defendant  does  not  know  of 
what  they  consist.  However,  inasmuch  as  the  rest  of  the 
items  in  plaintiffs'  statement  are  figures  on  the  basis  of 
each  of  the  trucks  working  the  full  tw^enty-one  hours  per 
day,  it  is  safe  to  assume  that  this  item  also  is  based  upon 
the  same  supposition.  Thus  we  may  assume  that  the  cost 
of  this  insurance  per  truck  would  have  been  27^  per  hour 
had  the  trucks  operated  the  full  eighty-four  hours  per  day. 
Inasmuch  as  they  did  not  do  so,  the  cost  of  this  insurance 
per  operated  truck-hour  increased  in  the  proportion  in 
which  the  trucks  failed  to  operate  for  the  full  eighty-four 
hours  per  day. 

He  admitted  that  there  was  not  included  in  this  compu- 
tation of  expenses  any  allowance  for  depreciation  on  either 
the  trucks  or  the  tires  [pp.  104-105],  "Drivers'  time  com- 
pensation at  eleven  per  cent — 8979"  [pp.  106-107],  or  any 
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allowance  for  the  time  of  either  plaintiff,  which  he  testi- 
fied was  $1.25  per  hour  for  each  of  them   [pp.  102,  108]. 

He  testified  that  in  arriving"  at  his  figures  he  used  the 
basis  of  each  of  the  trucks  working  twenty-one  hours  per 
day,  except  that  he  allowed  for  breakdown  time  at  the  rate 
of  twelve  truck  hours  per  day,  whereas  actually  on  the  job 
it  was  9%  [pp.  109,  111]. 

Twenty-one  hours  per  day  for  each  of  the  four  trucks 
for  17^3  days  amounts  to  1456  hours.  Actually  the  trucks 
only  worked  672  hours  during  this  time  [pp.  259-260]  or 
46%  of  the  total  time. 

The  defendant  submitted  the  computation  of  the  actual 
costs  of  operation  of  the  trucks  as  reflected  by  the  books 
and  records  of  the  defendant  as  follows  |  Df t.  Ex.  A]  : 

''Cost  of  Operating  Farr  &  Sinclair  Trucks  While 
Working  for  Macco  Construction  Co.  at  Bethle- 
hem Steel  Co.,  San  Francisco,  December,  1940 
&  January,  1941. 


Income — per   hour 

2.70 

Cost  of  Operation 

Per  Hour 

Total  Cost 

Gas     2095  gals.  @  .135 

.447 

282.83 

Oil  &  Grease 

.146 

91.99 

Drivers  Comp. 

.142 

89.76 

Non-Operating  Drivers 

time 

& 

Insurance 

.161 

101.30 

Mechanic  &  Ins. 

1.062 

670.95 

Tires 

.093 

58.99 

Parts  paid  by  Macco 

.044 

27.98 

Parts — Inv.    direc    to    Farr 

& 

Sinclair,  known  bills 

1.132 

716.39 

3.227 
Net  loss  per  operated  hour         0.527 
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No  allowance  in  these  costs  for  work  performed  by 
either  Farr  or  Sinclair  personally,  nor  for  any  money 
expended  by  them  for  parts,  tires,  nor  for  deprecia- 
tion of  truck  or  tires." 

This  computation,  moreover,  does  not  include  any  al- 
lowance for  depreciation,  except  the  cost  of  one  tire 
actually  purchased  [p.  160],  nor  does  it  include  the  cost 
of  LiabiHty,  Property  Damage  or  Collision  Insurance 
inasmuch  as  plaintiffs  procured  these  coverages  and  they 
therefore  did  not  appear  upon  the  defendant's  books. 

The  gross  earnings  for  the  trucks  from  December  9 
to  January  18  was  $1708.42  [p.  165]. 

Plaintiffs,  however,  actually  received  nothing  [pp.  55- 
84].  The  Court  will  remember  this  was  because  of  the 
assignment  and  because  of  the  unpaid  bills  presented  to 
the  defendant. 

(i)   Subsequent  Earnings. 

Plaintiff  Sinclair  testified  that  following  the  termination 
of  plaintiffs'  work  for  defendant,  he  went  to  several  con- 
tractors and  attempted  to  find  work  for  the  trucks  but 
was  unsuccessful  mainly  because  there  were  no  other 
jobs  going  on,  but  subsequently  they  did  find  employ- 
ment earning  $500.00  between  January  18th  and  April 
16th  [p.  94]. 

The  trucks  were  subsequently  repossessed  by  Young 
&  Sons  who  sold  them  for  $;2000.00  [pp.  94-95],  leaving 
a  claimed  balance  due  Young  &  Son  of  $1500.00  [pp. 
121-122]. 
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IV. 

Specification  of  Errors. 

The  judgment  in  this  case  is  contrary  to  the  law  be- 
cause : 

1.  The  evidence  affirmatively  shows  that  the  plaintiffs 
are  not  entitled  to  any  recovery  in  this  case  because  of 
their  failure  to  secure  a  permit  from  the  Railroad  Com- 
mission of  the  State  of  California. 

2.  The  evidence  fails  to  support  the  damages  awarded 
to  the  plaintiffs. 

3.  The  evidence  affirmatively  shows  that  even  if  the 
defendant  did  breach  any  contract  with  the  plaintiffs,  the 
latter  did  not  lose  any  profits  by  reason  thereof. 

4.  The  evidence  is  insufficient  to  support  the  implied 
finding  of  the  jury  that  the  contract  between  plaintiffs 
and  defendant  was  for  any  definite  period  of  time  or 
other  than  at  the  will  of  the  defendant. 

5.  The  evidence  affirmatively  established  that  if  the 
contract  originally  was  for  a  definite  time,  a  novation 
occurred  whereby  that  contract  was  terminated  and  a  new 
hiring  took  place  which  new  hiring  was  not  for  a  definite 
period. 

6.  The  evidence  fails  to  support  the  implied  finding 
of  the  jury  that  the  defendant  breached  any  existing  con- 
tract between  it  and  the  plaintiffs. 
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7.  The  evidence  affirmatively  shows  that  the  plaintiffs 
are  not  the  proper  parties  plaintiff  in  interest  in  this  action, 
but  that  they  had  assigned  their  entire  right  to  any 
recovery  herein  to  Young  &  Sons. 

The  Trial  Court  committed  prejudicial  error  in: 

1.  Denying  the  motion  of  defendant  to  dismiss. 

2.  In  denying  the  motion  of  the  defendant  under  Rule 
SOB  of  the  Federal  Rules  for  the  entry  of  judgment  in  its 
favor. 

3.  In  refusing  to  enter  judgment  in  its  favor. 

4.  In  denying  the  defendant's  motion  for  a  new  trial. 

The  Trial  Court  committed  prejudicial  error  in  refusing 
to  instruct  the  jury: 

1.  That  before  plaintiffs  could  recover  they  must  show 
they  were  ready,  able  and  willing  to  perform  their  con- 
tract at  the  time  of  its  alleged  breach  by  the  defendant. 

2.  On  the  subject  of  the  law  of  the  State  of  California 
requiring  a  permit  from  the  Railroad  Commission  of  that 
state  before  property  may  be  hauled  by  motor  vehicles 
over  any  highway. 
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ARGUMENT. 
V. 

The  Defendants  Are  Not  Entitled  to  Recovery  Because 
They  Had  Obtained  No  Permit  From  the  Railroad 
Commission  of  the  State  of  California. 

The  evidence  conclusively  establishes  that  whatever 
contract  was  entered  into  between  the  plaintiffs  and  de- 
fendant, it  contemplated  the  transportation  of  property 
over  the  public  streets.  Plaintiff  Sinclair  made  a  belated 
effort  to  avoid  this  fact.  Upon  direct  and  cross-examina- 
tion plaintiff's  related  their  version  of  the  conversations 
had  with  Mr.  Wells,  but  failed  to  make  any  reference 
whatsoever  to  the  question  as  to  where  the  hauling  was  to 
be  done.  After  the  defendant  made  the  point  that  the 
contract  involved  transportation  over  the  public  streets 
in  violation  of  the  City  Carriers  Act  plaintiff,  Sinclair,  was 
recalled  to  the  stand  for  redirect  examination  and  then 
testified  that  Air.  Wells  said  the  hauling  job  was  to  be 
on  private  property  of  the  Bethlehem  Compnay,  and  that 
they  were  going  to  put  the  dirt  on  barges  to  take  to 
Alameda.  The  Court  will  remember  that  Mr.  Wells'  testi- 
mony was  given  by  deposition,  he  being  in  Texas  and, 
therefore,  not  available  to  contradict  this  testimony  of 
plaintiff,  Sinclair. 

Not  only  was  this  testimony  of  the  plaintiff',  Sinclair, 
impeached  by  his  previous  testimony  with  regard  to  the 
conversations  and  subject  to  the  greatest  suspicion,  be- 
cause of  the  time  at  which  it  was  given,  but  it  is  also 
impeached  by  the  failure  of  the  plaintiffs  to  call  plaintiff, 
Farr,  and  question  him  upon  the  subject,  though  he  was 
personally  present  in  Court  at  the  time,  and  was  present 
at   the   conversation    with    Wells.      The    presumption    is 
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that  had  plaintiff  Farr  testified  on  the  subject,  his 
testimony  would  have  been  adverse  to  plaintiffs'  conten- 
tions. This  is  particularly  true  in  view  of  his  previous 
testimony  as  to  his  conversations  with  Mr.  Wells.  Again, 
there  was  no  evidence  that  plaintiffs  ever  did  haul  to  any 
barges.  In  addition,  plaintiff  Sinclair's  testimony  in  itself 
is  not  sufficient  to  establish  that  hauling  upon  private 
property  was  a  condition  of  the  contract,  and  any  such 
contention  is  completely  negatived  both  by  plaintiffs'  own 
pleadings  and  by  plaintiffs'  conduct. 

The  attention  of  the  Court  is  called  to  paragraph  VI 
of  plaintiffs'  complaint  in  which  it  is  expressly  alleged 
that  it  was  necessary  for  plaintiffs  to  expend  moneys  for 
licenses  and  permits  to  enable  them  to  furnish  their 
services  and  equipment  to  defendant  [p.  4].  If  only 
hauling  on  private  property  was  contemplated  by  the  con- 
tract, then  there  would  have  been  no  requirement  for  any 
licenses  or  permits,  not  even  a  motor  vehicle  license  (Cali- 
fornia Vehicle  Code,  Sections  81,  250).  This  Court  takes 
judicial  notice  of  this  situation: 

Teplitsky  v.  Pennsylvania  R.  Co.,  38  Fed.   Supp. 
535. 

The  attention  of  the  Court  is  also  called  to  the  undis- 
puted fact  that  the  contract  between  the  parties  provided 
for  payment  at  railroad  commission  rates,  which  is  highly 
persuasive  of  the  fact  that  the  parties  realized  that  the 
hauling  to  be  done  came  within  the  jurisdiction  of  that 
commission,  and  therefore  required   a  permit   therefrom. 

As  we  have  said,  shortly  after  the  inception  of  the 
haulings  plaintiffs  commenced,  without  protest,  to  haul 
over  the  public  streets  and  did  so  continuously  thereafter. 
Their  action  in  so  doing  amounts  to  a  practical  construe- 
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tion  by  them  of  the  requirements  of  the  contract,  and  is 
the  strongest  possible  evidence  as  to  what  were  the  terms 
of  that  contract: 

U.  S.  Trading  v.  Nczvinark  G.  Co.,  56  Cal.  App. 
176,  183-184;  205  Pac.  29; 

Hales  V.  Browning,   133  Cal.  App.  618;  24  Pac. 
(2d)   546; 

Preston  v.  Herming  Haus.  211  Cal.  1,  11-12;  292 
Pac.  953. 

The  City  Carriers  Act,  No.  5134,  Deerings'  General 
Laws  of  the  State  of  California  (Stats.  1935,  p.  1057,  as 
amended  Stats.  1937,  p.  629)  makes  it  unlawful  for  a 
carrier  to  engage  in  the  business  of  transporting  property 
over  public  highways  without  first  having  obtained  a  per- 
mit so  to  do,  and  imposes  penalties  for  its  violation. 

Thus  the  Act  provides  in  Section  3  thereof: 

"Except  as  hereinafter  provided,  no  carrier  shall 
engage  in  the  business  of  transportation  of  property 
for  compensation  by  motor  vehicle  over  any  public 
highway  in  any  city  in  this  State  without  having  first 
obtained  from  the  Railroad  Commission  a  permit 
authorizing  such  operation.'' 

Section  13  of  the  Act  provides: 

''Any  person  or  any  director,  of^cer,  agent  or  em- 
ployee of  a  corporation  who  shall  violate  any  of  the 
provisions  of  this  act  or  of  any  operating  permit 
issued  hereunder  to  any  carrier,  or  any  order,  rule  or 
regulation  of  said  commission,  shall  be  guilty  of  a 
misdemeanor  and,  upon  conviction  thereof,  be  fined 
not  more  than  five  hundred  dollars  or  imprisoned  in 
the  county  jail  for  not  more  than  three  months,  or 
both." 


—23— 

Section   15  of  the  Act  provides: 

''Every  violation  of  the  provisions  of  this  act  or 
of  any  order,  decision,  decree,  rule,  direction,  demand 
or  requirement  of  the  commission,  or  any  part  or  por- 
tion thereof  by  any  corporation  or  person  is  a 
separate  and  distinct  offense,  and  in  case  of  a  continu- 
ing violation  each  day's  continuance  thereof  shall  be 
and  be  deemed  to  be  a  separate  and  distinct  offense." 

Section  16  of  the  Act  provides: 

"In  construing  and  enforcing  the  provisions  of  this 
act  relating  to  penalties,  the  act,  omission  or  failure 
of  any  officer,  agent  or  employee  of  any  person  or 
corporation,  acting  within  the  scope  of  his  official 
duties  or  employment,  shall  in  every  case  be  and  be 
deemed  to  be  the  act,  omission  or  failure  of  the  em- 
ploying person  or  corporation." 

The  rules  of  law  are  well  settled  in  such  cases : 

1.  Where  a  statute  provides  a  penalty  for  an  act,  a 
contract  founded  on  such  act  is  void  although  the  statute 
does  not  pronounce  it  void  or  expressly  prohibit  it: 

City  of  Los  Angeles  v.  Waterson,  8  Cal.  App.  (2d) 
331,  346;  48  Pac.  (2d)  879; 

Holm  V.  Bramwell,  30  Cal.  App.  (2d)  2>?>2,  336;  67 
Pac.   (2d)    114; 

Citizens,  etc.  v.  Gentry,  20  Cal.  App.    (2d)   332, 
336;  67  Pac.  (2d)  364. 

2.  If  the  statute  makes  the  entering  into  the  contract 
itself  unlawful  without  a  license  or  permit,  then  the  con- 
tract is  void  ah  initio: 

Houston  V,  Williams,  53  Cal.  App.  267,  271 :  200 
Pac.  55; 

Holm  V.  Bramwell,  20  Cal.  App.   (2d)   ii2,  335; 
67  Pac.  (2d)  114, 
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3.  If  the  doing  of  the  act  at  all  is  unlawful,  then  the 
contract  is  void  ah  initio  even  though  the  parties  entered 
into  the  contract  in  perfect  good  faith : 

Hannah  v.  Steinman,  159  Cal.  142;  112  Pac.  1094; 
Dunn  V.  Stegemann,  10  Cal.  App.  38;  101  Pac.  25. 

4.  If  a  license  or  permit  is  required  by  the  contracting 
party  and  he  cannot  obtain  such  license  or  permit,  the  con- 
tract is  void  ah  inito: 

Brashers  v.  Giannini,  131  Cal.  App.  706;  22  Pac. 
(2d)  47. 

5.  If  the  statute  merely  makes  the  act  to  be  done 
illegal  unless  a  license  or  permit  has  been  obtained,  then 
the  duty  of  obtaining  such  license  or  permit  rests  upon  the 
person  who  is  to  do  that  act,  and  until  such  license  or 
permit  has  been  obtained  the  contract  is  inchoate.  If  the 
license  or  permit  is  not  obtained,  no  actual  contract  ever 
comes  into  existence: 

Smith  V.  Limning  Co.,  Ill  Cal.  308,  310-311,  43 
Pac.  967; 

Schroeder  v.  Wheeler,  126  Cal.  App.  367,  376,  14 
Pac.  (2d)  903; 

Burke  V.   San   Francisco   Breweries   Co.,   21    Cal. 
App.  198,  202,  131  Pac.  83. 

6.  If  a  license  or  permit  is  obtained  after  entering 
into  the  contract,  then  recovery  may  not  be  had  for  acts 
performed  before  obtaining  such  license  or  permit,  though 
recovery  may  be  had  for  acts  performed  thereafter: 

Gardner  v.  Tatum,  81  Cal.  370,  373-374,  22  Pac. 
880. 
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7.  Even  if  the  one  contracting  to  do  the  act  has  a 
license  or  permit  when  the  contract  is  entered  into,  no 
recovery  can  be  had  if  such  Hcense  or  permit  had  expired 
or  was  not  in  full  force  and  effect  when  the  act  actually 
was  done: 

Wise  V.  Radis,  74  Cal.  App.  765,  242  Pac.  90. 

8.  A  contract  w^hich  is  lawful  when  made  becomes  in- 
operative if  thereafter  the  doing  of  the  act  provided  for 
becomes  unlawful : 

Industrial  Development  Co.  v.  Goldschmidt,  56  Cal. 
App.  507,  509,  206  Pac.  134. 

9.  An  illegal  contract  cannot  be  ratified  even  by  the 
acceptance  of  the  benefits  thereof: 

Fewel  &  Davis,  Inc.  v.  Pratt,   17  Cal.    (2d)   85, 
91-92,  109  Pac.  (2d)  650; 

Davis  V.  Chipmwi,  210  Cal.  609,  634,  292  Pac.  40; 

Duntley  v.  Kagarisc,  10  Ca.  App.   (2d)   394,  400, 
52  Pac.  (2d)  560. 

10.  The  defense  of  illegality  need  not  be  pleaded. 
As  soon  as  it  appears  that  the  doing  of  the  act  was  or 
would  be  unlawful  under  the  particular  circumstances  ex- 
isting, such  as  the  absence  of  a  permit,  the  Court  must 
deny  any  relief  to  the  plaintiff : 

Tatterson  v.  Kehrlein,  88  Cal.  App.  34,  263  Pac. 
285; 

Payne  v.  DeVaughn,  77  Cal.  App.  399,  246  Pac. 

1069; 
Napa  Valley  v.  Calistoga,  38  Cal.  App.  477,   176 

Pac.  699. 
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11.  The  denial  of  relief  to  plaintiff  under  such  cir- 
cumstances is  not  founded  upon  any  consideration  for 
either  of  the  parties  to  the  lawsuit,  but  is  based  solely 
and  squarely  upon  the  fact  that  to  permit  any  recovery 
by  either  party  would  be  contrary  to  public  policy: 

Shcble  V.   Turner,  46   Cal.   App.    (2d)    764,   767, 
116  Pac.  (2d)  630; 

Woods  V.  Kern  County,  34  Cal.  App.    (2d)   468, 
473,  93  Pac.  (2d)  837; 

Del  Rey  Realty  Co.  v.  Fourl,  44  Cal.  App.   (2d) 
399-402,  112  Pac.  (2d)  649; 

Fewel  &  Davis,  Inc.  v.  Pratt,   17   Cal.    (2d)   85, 
91-92,  109  Pac.   (2d)  650; 

Duntley  v.  Kagarise,  10  Cal.  App.  (2d)  394,  400, 
52  Pac.  (2d)  560; 

Davis  V.  Chipnmn,  210  Cal.  609,  624,  293  Pac.  40. 

Since  the  evidence  discloses  without  any  conflict  what- 
soever that  the  plaintiffs  did  haul  over  the  public  streets, 
but  that  at  no  time  did  they  hold  a  license  or  permit  as 
required  by  the  City  Carriers  Act,  there  can  be  no  ques- 
tion, under  the  above  authorities,  but  that  any  recovery 
upon  their  part  should  have  been  denied. 

The  defendants  certainly  understood  that  the  hauling 
to  be  done  by  the  plaintiffs  did  include  hauling  over  public 
streets.  In  fact,  after  a  very  short  period  of  time  follow- 
ing the  inception  of  the  work,  all  of  the  hauling  done  and 
required  of  plaintiff's  was  over  the  public  streets,  and  this 
hauling  over  such  public  streets  constituted  by  far  the 
greatest  portion  of  the  consideration  to  defendant  for 
entering  into  the  contract.  If  the  plaintiffs  did  not  under- 
stand the  contract  as  contemplating  such  hauling  over  the 
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public  streets,  then  the  minds  of  the  parties  never  met 
upon  the  terms  of  that  supposed  contract,  and  no  actual 
contract  between  them  ever  came  into  existence. 

Thus  it  is  said  in  American  Can  Co.  v.  Agricultural 
Co.,  12  Cal.  App.  133,  137,  106  Pac.  720: 

''A  contract  is  an  agreement  to  do,  or  not  to  do  a 

particular   thing.      It   must   be   by   consent,   which   is 

free,  mutual  and  communicated  by  each  to  the  other. 

The  consent  is  not  mutual  unless  the  parties  all  agree 
upon  the  same  thing  In  the  same  sense,  and  unless 

they  do  so  agree  there  is  no  contract." 

For  examples  of  cases  in  which  it  has  been  held  that 
there  had  been  no  meeting  of  minds  are: 

Bar  field   v.   Price   40   Cal.    535    (prior   to    Pacific 
Reporter) ; 

Rovengno  v.  Defferari,  40  Cal.  459,  462-463  (prior 
to  Pacific  Reporter)  ; 

Mtie.v  V.  Hogue,  91  Cal.  442,  448,  27  Pac.  744; 

Harvey  v.  Dujfey,  99  Cal.  401,  405,  Zi  Pac.  897; 

German  Saznngs  Bank  v.  McLellan,  154  Cal.  710, 
716,  99  Pac.  114. 

However,  even  if  contrary  to  the  evidence  in  the  case, 
it  could  be  said  that  the  parties  knowingly  entered  into  a 
contract  for  a  definite  period  and  for  hauling  over  private 
property,  nevertheless  the  evidence  shows  that  subse- 
quently either  a  novation  took  place  or  the  contract  was 
modified  to  require  hauling  over  the  public  streets. 

In  California  a  novation  of  a  contract  may  occur  be- 
tween the  original  parties  and  without  the  substitution  and 
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addition  of  any  new  party.     Thus  it  is  provided  in  Civil 
Code,  Section  1530: 

''Novation,  what.  Novation  is  the  substitution  of 
a  new  obHgation  for  an  existing  one." 

And  in  Civil  Code,  Section  1531,  Subdivision  1: 
''Modes  of  novation.     Novation  is  made: 
"I.     By  the  substitution  of  a  new  obligation  be- 
tween the  same  parties,  with  intent  to  extinguish  the 
old  obligation;     *     *     *" 

However,  whether  or  not  technically  a  ''novation"  oc- 
curred is  immaterial  since  a  modification  of  the  contract 
has,  under  our  California  authorities,  the  same  effect. 

The  following  wording  is  used  by  the  Court  in  the  case 
of  Anderson  v.  Standard  Lumber,  64  Cal.  App.  410,  416, 
221  Pac.  686: 

''Even  if  the  contract  had  been  binding  on  de- 
fendant, nevertheless,  when  plaintiff,  on  his  arrival, 
stated  that  he  could  not  do  the  work  for  which  he  had 
been  employed  and  agreed  to  do  other  work  at  a 
smaller  salary,  he  thereby  abandoned  the  first  con- 
tract. It  is  not  a  question  of  the  oral  modification 
of  a  written  contract,  but  an  abandonment  thereof 
and  the  substitution  of  the  oral  contract  in  its  stead." 

To  the  same  effect  see : 

Sprague  C.  &  M.  Co.  v.  Western  R.  Corp.,  29  Cal. 

App.  374,  155  Pac.  1017; 
Murphy  V.   White,   101   Cal.   App.  719,  282   Pac. 

427; 
DeLong  v.  Machine  Marble  Works,  95  Cal.  App. 

741,  273  Pac.  107; 
Hubbard  v.  Jurian,  35   Cal.   App.   757,    170  Pac. 

1093; 
Barrett-Hix  Co.  v.  Glas,  9  Cal.  App.  471,  99  Pac. 

856. 
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Remembering  that  the  very  trucks  which  formed  the 
subject  of  the  original  contract  between  the  parties  were 
actually  used  by  plaintiffs  to  haul  over  the  public  streets, 
plaintiffs  cannot  contend  that  at  the  very  time  of  such 
hauling  these  same  trucks  should  have  been  used  solely 
on  private  property.  Proud  v.  Strain,  11  Cal.  App.  74, 
77,  103  Pac.  949,  950,  involved  a  contract  for  the  sale  of 
cabbage,  which  contract  was  subsequently  modified.  It 
was  held  that  the  plaintiff  while  acting  under  the  modified 
contract  could  not  claim  that  the  original  contract  was  still 
in  force,  the  Court  saying: 

'The  new  oral  obligation  created  by  the  absolute 
sale  of  the  cabbage  to  the  defendant  abrogated  the 
commission  contract,  and  evidence  of  the  creation  of 
the  new  contract  is  evidence  of  the  waiver  of  all 
rights  imder  the  commission  contract  by  defendant. 
He  could  not  while  making  an  absolute  purchase  of 
the  cabbage  say  that  the  old  contract  was  still  in  force 
as  to  the  very  cabbage  which  he  was  buying." 

A  novation  or  modification  of  a  contract  may  be  estab- 
lished just  as  well  by  conduct  as  by  express  oral  or  writ- 
ten agreement.  Thus  it  is  said  in  Producers  Fruit  v. 
Goddard,  75  Cal.  App.  7?>7,  755,  243  Pac.  686,  693: 

"Hence,  upon  the  making  of  an  oral  agreement, 
the  written  contract  of  March  1,  1917,  ipso  facto 
et  eo  instanti,  passed  out  of  existence  and  became 
functus  officio.  And  this  proposition  would  still  re- 
main unimpeachable  even  where  the  statute  of  frauds 
had  been  successfully  interposed  against  the  enforce- 
ment of  the  terms  of  the  new  agreement  itself.  The 
question  whether  a  novation  has  taken  place  is  always 
one  of  intention  (citing  authorities),  and  where  it 
satisfactorily  appears  that  a  new  agreement  was  in- 
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tended  by  the  parties  to  take  the  place  of  an  existing 
one,  as  clearly  it  was  so  made  to  appear  here,  since 
the  parties  proceeded  to  be  and  were  for  two  years 
governed  by  the  substituted  agreement,  then,  as 
stated,  it  necessarily  follows  that  the  old  agreement 
has  been  entirely  abrogated  or  extinguished.  (Citing 
authorities.)" 

In  the  present  case  it  is  clearly  made  to  appear  that 
the  parties  from  shortly  after  the  inception  of  the  work 
proceeded  to  be  and  were  governed  by  the  substituted 
agreement,  namely,  the  agreement  to  haul  over  the  public 
streets,  and  that  any  previous  agreement  had  therefore 
been  entirely  abrogated  and  extinguished. 

Again  it  is  said  in  Dunham-Corrigan-Haydcn  Co.  v. 
Rubber  Co.,  84  Cal.  App.  669,  673,  258  Pac.  663,  664: 

''The  making  of  an  agreement  may  be  inferred  by 
proof  of  conduct  as  well  as  by  proof  of  the  use  of 
words.     (Citing  authorities.)" 

Again  it  is  said  in  Silva  v.  Providence  Hospital,  14  Cal. 
(2d)  762,  773,  97  Pac.  (2d)  798,  804: 

"For  example,  conduct  may  form  a  basis  for  nova- 
tion, though  there  is  no  express  writing  or  agreement 
(citing  authorities)." 

In  view  of  the  above  well  established  principles  of  law 
as  announced  by  the  courts  of  the  State  of  California,  and 
of  the  undisputed  facts  with  regard  to  the  hauling  over  the 
public  highways  of  the  City  and  County  of  San  Francisco, 
plaintiffs  are  not  and  cannot  be  entitled  to  any  recovery  in 
this  case  and  the  judgment  in  their  favor  must  be  re- 
versed. 
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VI. 

Error  in  Refusing  Instruction  on  Requirement  for  a 

Permit. 

The  defendant  requested  the  Court  to  instruct  the  jury 
as  follows  [pp.  222-223] : 

You  are  instructed  that  the  laws  of  the  State  of 
California  in  force  and  effect  at  the  time  of  the 
transactions  involved  herein  provided  that  no  carrier 
should  engage  in  the  business  of  transportation  of 
property  for  compensation  by  motor  vehicle  or  truck 
over  any  public  highway,  road  or  street  in  any  city 
in  this  State,  without  having  first  obtained  from  the 
Railroad  Commission  of  the  State  of  California,  per- 
mit authorizing  such  operation.  By  the  term  ''car- 
rier" is  meant  any  person  or  persons  engaged  in  the 
transportation  of  property  for  compensation  or  hire 
by  means  of  a  motor  vehicle  or  truck  as  a  business 
on  any  public  highway,  road  or  street  in  any  city  or 
county  in  the  State  of  California. 

You  are  therefore  instructed  that  if  you  find  that 
the  plaintiff's,  in  entering  into  or  performing  the  con- 
tract alleged  in  this  case,  engaged  in  the  business  of 
transportation  of  property  for  compensation  by  motor 
trucks  over  any  such  highway,  road  or  street,  but 
that  they  did  not  have  such  permit  from  the  said 
Railroad  Commission,  during  the  time  involved  in 
this  litigation,  then  said  alleged  contract  was  illegal 
and  void,  and  plaintiffs  cannot  recover  in  this  action 
and  your  verdict  herein  must  be  for  the  defendants. 

The  Court  refused  to  give  this  instruction  and  we  are 
certainly  at  a  loss  to  understand  its  reasons  for  so  doing. 
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The  evidence  was  clear  and  uncontradicted  that  the  de- 
fendants did  haul  property  over  the  public  highways  of 
the  State  of  California,  and  it  was  stipulated  that  they 
did  not  have  a  permit  so  to  do  from  the  Railroad  Com- 
mission of  that  State.  The  Court  gave  no  instruction 
whatsoever  with  regard  to  the  law  requiring  such  a  per- 
mit or  penalties  for  failing  so  to  have,  and  without  the 
requested  instruction,  or  a  similar  one,  the  entire  evidence 
in  the  case  with  regard  to  where  the  hauling  was  done 
and  the  absence  of  the  permit  must  have  been  completely 
meaningless  to  the  jury. 

Under  the  authorities  cited  in  the  preceding  subdivision 
of  this  brief,  there  can  be  no  doubt  that  the  failure  of 
the  Court  to  give  the  instruction  constiututes  reversible 
error. 

vn. 

The  Amount  of  Damage  Awarded  to  Plaintiffs  Are 
Excessive  Even  According  to  Plaintiffs'  Own 
Claims. 

Plaintiffs  predicate  their  claim  of  loss  on  the  premise 
that  each  truck  made  a  profit  of  75^  an  hour  and  contend 
that  if  they  had  been  allowed  to  operate  them  to  the  com- 
pletion of  the  work  they  would  have  made  certain  profits. 
The  evidence  shows  that  up  to  the  18th  day  of  January, 
1941,  there  were  17-1/3  job  days  computed  on  the  basis 
of  21  hours  per  day;  that  the  total  number  of  job  days 
from  the  beginning  to  the  final  completion  of  the  work 
was  equivalent  to  approximately  55-1/6  days,  plus  the 
equivalent  of  3  days  of  cleanup  work  after  the  big  shovels 
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had  moved  out.  Of  this  total  time  plaintiffs  had  worked 
17-1/3  days,  and  substracting  this  from  55-1/6  days  of 
21  hours  each,  or  a  total  of  just  under  798  hours  of  actual 
work  after  the  termination  of  plaintiffs'  contract.  Even 
taking  plaintiffs'  own  figures  of  7S(t  per  operated  hour 
of  profit  per  truck,  or  $3.00  per  hour  for  the  four  trucks, 
and  applying  that  to  the  total  remaining  time  of  the  work, 
that  is  assuming  for  that  purpose  that  the  trucks  worked 
every  minute  of  the  remaining  time,  this  profit  would  only 
come  to  the  sum  of  $2394.00  for  all  four  trucks.  Sub- 
tracting from  this  sum  the  amount  of  $500.00  which 
plaintiffs  admittedly  made  during  the  remainder  of  the 
period,  leaves  an  absolute  maximum  of  $1894.00,  beyond 
which  under  no  possible  circumstances  can  recovery  be 
justified. 

VIII. 

The  Evidence  Affirmatively  Shows  That  Even  If 
Plaintiffs'  Employment  Had  Not  Been  Terminated 
They  Would  Have  Made  No  Profit. 

We  have  just  considered  the  figures  presented  by  the 
plaintiffs  themselves.  They  are,  however,  obviously  in- 
correct and  not  supported  by  the  evidence.  Thus,  it  is 
uncontradicted  that  during  the  time  that  the  plaintiffs 
were  hauling  on  the  job,  their  trucks  only  worked  47% 
of  the  total  job  time  and  of  course  plaintiffs  were  only  to 
be  paid  for  the  time  that  their  trucks  actually  worked. 
Still  using  the  figure  of  7S^'  an  hour,  47%  of  the  remain- 
ing hours  worked  would  have  resulted  in  a  gross  profit 
of  $1125.18,  which,  again  allowing  the  credit  of  $500.00 
otherwise  earned  by  plaintiff,  leaves  a  balance  of  $625.18. 
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The  plaintiffs  in  arriving  at  the  sum  of  75^  an  hour 
profit  in  many  instances  used  arbitrary  figures.  Their 
computation  was: 

Mechanic's  time 

PubHc  Liability,  Property  Damage 

and  Collision  Insurance 
Parts 

Gas  and  Oil 
Down  time 

Total  $1.95 

This  computation  made  by  plaintiffs  themselves  does  not 
include  Compensation  Insurance  on  the  drivers,  which 
admittedly  amounted  to  14.2f^  per  hour  [Defts.  Ex.  ''A,'* 
p.  224;  Sinclair,  p.  106],  or  Compensation  Insurance  on 
the  mechanics  amounting  to  3.52^'*  per  hour  (using  same 
basis  for  computation),  or  social  security  and  unemploy- 
ment insurance,  the  employer's  share  of  which,  under  the 
law,  amounted  to  3.7%  of  wages  paid,  or  5.25^'*  per  hour 
on  the  driver  and  1.18^'  per  hour  on  the  mechanics.  These 
make  an  additional  fixed  expense  of  24^  per  hour  and 
increase  plaintiffs'  figure  from  $1.95  to  $2.19  per  hour. 

The  above,  however,  is  still  exclusive  of  depreciation  on 
trucks  and  tires  for  which  a  very  reasonable  allowance 
would  be  20^  per  hour,  increasing  plaintiffs'  hourly  ex- 
pense to  $2.39  and  reducing  plaintiffs'  profit,  by  taking 
into  consideration  the  above  known  factors,  to  31^*  per 
hour,  still  exclusive  of  plaintiffs'  own  time  which  they 
figured  at  $1.25  per  hour  for  the  full  twenty-one  hours  a 
day,  license  fees  and  other  sundry  expenses. 

The  Court  will  note  that  in  the  above  computation  made 
by  plaintiffs,  mechanics'  time  is  listed  at  32(j^  per  hour. 
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Plaintiff  Sinclair  testified  that  the  mechanics  were  paid 
$9.00  per  shift  and  that  there  were  three  shifts  per  day, 
making  a  total  payment  to  mechanics  of  $27.00  a  day 
[p.  111].  Had  the  trucks  worked  the  full  84  hours  per 
day,  the  cost  of  these  mechanics  would,  therefore,  be  the 
exact  figure  set  forth  in  plaintiffs'  computation,  namely, 
32^  an  hour,  but  as  we  have  previously  pointed  out,  the 
trucks  did  not  in  fact  work  the  full  84  hours  a  day  work- 
ing only  47%  of  that  time.  Since  the  mechanics  were 
necessarily  employed  for  the  full  time  irrespective  of  the 
actual  operation  of  the  trucks,  their  cost  per  operated  truck 
hour  would  necessarily  increase  from  32(t  per  hour  to 
68(^  per  hour. 

The  same  also  applies  to  Compensation  Insurance,  So- 
cial Security  and  Unemployment  Insurance  on  the  me- 
chanics and  to  the  items  of  Public  Liability,  Property 
Damage,  Collision  Insurance  and  to  Parts. 

Change  plaintiffs'  computation  to  include  these  indis- 
putable items  and  the  revised  computation  is  as  follows : 

Mechanics'  Time  $  .68      an  hour 

Mechanics'  Compensation  Insur- 

surance  0725  '' 

Mechanics'  Social  Security 0243  '' 

Public  Liability,  Property  Dam- 
age and  Collision  Insurance 57       " 

Parts    89       " 

Gas  and  Oil 58       " 

Down  Time  36       " 

Drivers'  Compensation  Insur- 
ance     14       '' 

Drivers'   Social   Security 0525  " 


Total $3,369 
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Plaintiffs'  costs  of  ciperation  was,  therefore,  greater 
than  their  gross  revenue  of  $2.70  an  hour,  and  this  is  so 
without  considering  depreciation  on  trucks  or  tires,  plain- 
tiffs' own  time,  license  fees,  etc. 

That  this  computation  is  not  purely  theoretical  is  shown 
by  computation  based  upon  actual  experience  with  these 
very  trucks  on  this  particular  job.  Defendant's  Exhibit 
''A"  represents  only  actual  amounts  definitely  appearing 
on  defendant's  records  and  is  as  follows : 

"Cost  of  Operating  Farr  &  Sinclair  Trucks  While 
Working  for  Macco  Construction  Co.  at  Bethle- 
hem Steel  Co.,  San  Francisco,  December,  1940 
&  January,  1941. 


Income — per  hour 

2.70 

Cost  of  Operation 

Per  Hour 

Total  Cost 

Gas     2095  gals.  @  .135 

.447 

282.83 

Oil  &  Grease 

.146 

81.99 

Drivers  Comp. 

.142 

89.76 

Non-Operating  Drivers  time 

& 

insurance 

.161 

101.30 

Mechanic  &  Ins. 

1.062 

670.95 

Tires 

.093 

58.99 

Parts  paid  by  Macco 

.044 

27.98 

Parts — Inv.   direct   to   Farr 

& 

Sinclair,  known  bills 

1.132 

716.39 

3.227 

Net  loss  per  operated  hour        0.527 

No  allowance  in  these  costs  for  work  performed 
by  either  Farr  or  Sinclair  personally,  nor  for  any 
money  expended  by  them  for  parts,  tires,  nor  for 
depreciation  of  truck  or  tires." 
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It  will  be  noted  that  this  shows  an  operating  cost  of 
%Z.227  per  hour,  or  a  net  loss  of  $0,527  per  hour.  As 
this  computation  was  made  solely  on  the  basis  of  actual 
expenditures  known  to  the  defendant,  it  is  by  no  means 
all  inclusive,  thus  it  did  not  take  into  consideration  the 
liability,  property  damage  and  collision  insurance  carried 
by  plaintiffs,  and  only  took  into  consideration  the  cost  of 
one  tire  that  was  purchased  during  this  time  by  defendant 
for  plaintiffs. 

Therefore,  without  taking  into  consideration  the  cost 
of  public  liability,  property  damage  and  collision  insurance 
and  other  bills  which  may  have  been  incurred,  of  which 
the  defendant  has  no  knowledge,  it  is  undisputed  in  the 
evidence  that  the  operations  conducted  by  plaintiffs  up  to 
January  18th  were  such  that  the  known  bills  and  expenses 
exceeded  the  amount  earned   by  approximately  $500.00. 

Certainly  the  above  facts  and  figures  furnish  no  basis 
whatsoever  for  the  allowance  of  future  prospective  profits 
to  be  derived  from  the  operation  of  the  old  and  defective 
trucks  being  used  by  plaintiffs,  and  certainly  does  not 
support  any  award  to  plaintiffs  of  such  prospective  profits. 

We  submit  that  it  is  perfectly  obvious  that  in  awarding 
plaintiffs  $2500.00  in  damages,  the  jury  were  merely  en- 
deavoring to  provide  a  fund  approximating  the  total  out- 
standing bills  against  the  plaintiffs  and  out  of  which 
plaintiffs'  creditors  could  be  paid.  In  this  connection  the 
attention  of  the  Court  is  called  to  the  remarkable  question 
asked  by  the  jury  during  their  deliberations,  which  ques- 
tion was  as  follows,  namely  [p.  220] : 

''Can  Young  &  Sons  secure  a  deficiency  judgment  for 
$1500.00  on  any  sum  allowed  the  plaintiff?" 
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We  submit  that  even  if  the  plaintiffs  had  established 
in  this  case  that  the  defendant  breached  its  contract  with 
them  and  that  the  contract  was  one  upon  which  they 
could  recover,  the  evidence  in  this  case  clearly  shows  that, 
having  suffered  no  loss  of  profits  thereby,  they  were  not 
entitled  to  any  award  of  damages. 

IX. 

The  Contract  Was   Not  for  Any   Definite   Period  of 

Time. 

According  to  both  plaintiffs,  they  had  a  preliminary 
conversation  with  Mr.  Wells  with  reference  to  obtaining 
employment  with  the  defendant.  They  testified  that  at 
this  conversation  they  asked  how  long  the  job  would  last 
and  Wells  said  four  months.  Plaintiff  Farr,  however, 
testified  that  Wells  not  only  said  that  the  job  would  last 
four  months  but  also  that  it  would  last  120  working 
days.  The  extreme  improbability  of  his  having  made  any 
such  statement  is  shown  by  the  fact  that  the  defendant 
was  required  by  its  contract  to  complete  the  job  in  ap- 
proximately four  calendar  months  during  the  rainy  season 
and  including  Sundays  and  holidays.  Obviously  there 
would  not  be  120  working  days.  Again  the  undisputed 
evidence  shows  that  in  fact  there  were  only  55-1/3  work- 
ing days.  It  is  inconceivable  that  Wells  could  be  so  far 
out  in  his  estimate  of  the  working  time  required  on  the 
job  or  that  plaintiffs  would  not  have  known  that  any  such 
estimate  was  far  too  high. 

Plaintiff  Sinclair  positively  testified  that  Wells  not  only 
assured  them  that  their  trucks  would  work  the  whole 
four  months  but  also  that  when  the  job  was  over  plaintiffs 
could  follow  the  defendant  around  as  it  did  many  jobs 
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all  oyer  the  coast.  If  Wells  made  this  statement  and  it 
was  the  basis  for  the  subsequent  agreement,  then  plain- 
tiffs were  not  employed  for  the  particular  job  as  alleged 
in  their  complaint  and  claimed  by  them,  but  were  em- 
ployed permanently  from  then  on.  Plaintiffs  cannot  arbi- 
trarily take  one  portion  of  a  statement  and  use  it  as  the 
basis  of  a  contract  and  at  the  same  time  ignore  another 
portion  of  that  same  statement. 

It  is  perfectly  obvious  that  if  Wells  ever  made  any  such 
statement,  which  Wells  emphatically  denied,  he  merely  did 
so  as  an  expression  of  his  opinion  that  there  would  be 
sufficient  work  for  plaintiffs  so  that  their  services  would 
continue  to  be  needed  not  only  on  the  particular  job  but 
on  subsequent  jobs.  It  is  equally  obvious  that  plaintiffs  so 
understood  such  statements,  if  made,  and  in  fact  so  under- 
stand them  at  the  present  time  since  they  make  no  claim 
to  have  been  permanently  employed  by  the  defendant. 

Again  if  the  statement  was  actually  made  by  Wells  and 
did  form  a  part  of  the  later  contract,  since  the  whole  of 
that  statement  must  be  considered,  it  would  be  a  contract 
for  employment  extending  over  more  than  a  year  and,  not 
being  in  writing,  would  be  unenforceable  under  the  Statute 
of  Frauds. 

That  plaintiffs  account  of  this  conversation  is  not  relia- 
ble is  clearly  shown  by  the  fact  that  plaintiff  Farr  testi- 
fied that  they  asked  Wells  how  long  the  job  would  last  and 
he  said  four  months  or  120  working  days,  but  that  nothing 
else  zvas  said  in  reference  to  plaintiffs'  employment  except 
that  Wells  said  the  equipment  sounded  interesting  and  that 
plaintiffs  would  be  welcome  to  go  to  work  for  defendant 
on  another  job  after  the  Bethlehem  Steel  job  was  over. 
It  will  be  noted  that  Farr  not  only  did  not  testify  that 


Wells  ''assured"  them  that  the  trucks  would  work  the 
whole  four  months,  but  m  fact  his  testimony  definitely 
negatived  any  such  statement  having  been  made  by  Wells. 

It  is  inconceivable  that  if  it  were  to  be  an  actual  term 
contract,  that  plaintiffs  were  to  be  employed  for  the  entire 
four  months,  Farr  would  have  so  completely  forgotten  it 
as  to  positively  testify  that  nothing  was  said  with  refer- 
ence thereto.  Farr's  testimony  on  the  point  clearly  shows 
that  either  Sinclair  was  mistaken  in  his  testimony  that 
Wells  made  any  statement  as  to  the  length  of  their  em- 
ployment, or  else  that,  if  such  statements  were  made  they 
were  not  considered  by  the  plaintiffs  as  of  any  particular 
importance,  or  as  anything  more  than  Wells'  opinion  as  to 
the  amount  of  work  to  be  done  on  the  job. 

That  Sinclair  could  be  mistaken  in  his  testimony  is 
demonstrated  beyond  doubt  by  the  fact  that  at  one  place 
he  testified  that  in  this  conversation  Wells  said  that  the 
defendant's  trucks  were  going  to  be  in  San  Diego  and 
that  was  why  he  was  glad  to  get  plaintiffs'  trucks  and 
asked  them  if  they  knew  any  one  else  who  had  any  trucks, 
while  at  another  place  he  testified  that  at  this  conversation 
Wells  stated  that  he  would  probably  be  interested  in  rent- 
ing plaintiff's'  trucks  as  soon  as  he  learned  whether  or  not 
the  defendant's  trucks  were  going  to  vSan  Diego.  Obvi- 
ously Sinclair  was  mistaken  as  to  Wells  having  made  one 
or  the  other  of  these  statements. 

However,  both  plaintiffs  admit  that  no  contract  was 
entered  into  at  this  conversation,  and  that  in  fact  they  saw 
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Wells  twice  more  before  he  finally  told  them  that  they 
were  hired. 

The  subsequent  conduct  of  the  parties  again  clearly 
demonstrates  that  the  hiring  was  not  for  any  definite 
period,  nor  for  the  length  of  the  job.  Thus,  when  the  de- 
fendant was  asked  to  sign  a  guarantee  of  payment  to 
Young  &  Sons,  it  positively  refused  to  do  so  and  was 
only  willing  to  accept  an  assignment  made  to  Young  & 
Sons  upon  the  distinct  understanding  and  agreement  that 
it  was  only  obligated  to  make  payment  out  of  moneys  to 
become  due  and  payable  from  them  to  plaintiffs  and  not 
otherwise,  and  that  it  would  not  guarantee  that  any  pay- 
ments in  fact  would  become  due  to  plaintiffs. 

Again  when  the  defendant  terminated  the  contract  the 
plaintiffs  admit  that  they  made  no  protest  whatsoever. 
Not  only  did  they  make  no  protest  but  they  came  in  and 
went  over  their  accounts  with  the  defendant  and  speci- 
fically OK'd  these  accounts  and  asked  for  payment  of  the 
balance  shown  to  be  due  them.  They  admit  that  even  then 
they  made  no  protest  on  account  of  the  termination  of  their 
employment  and  made  no  claim  that  they  should  have 
been  permitted  to  continue  working  for  the  defendant. 

We  submit  that  the  evidence  entirely  fails  to  support 
the  implied  finding  of  the  jury  that  the  plaintiffs  were 
hired  for  any  definite  period  of  time  or  other  than  at  the 
will  of  the  defendant. 


-42— 

X. 

Novation. 

Even  if  the  original  contract  had  been  for  the  length 
of  the  job,  the  evidence  clearly  shows  that  a  novation 
occurred. 

As  we  have  previously  shown,  if  the  contract  originally 
was  merely  for  the  hauling  of  property  on  private  property 
a  novation  must  have  taken  place  since  in  fact  practically 
all  of  the  hauling  was  done  over  the  public  highways. 

Admittedly  when  the  trucks  reported  for  work  on  De- 
cember 9th  they  were  not  in  a  condition  to  do  the  work 
and  were  laid  off  for  some  time.  Defendant's  Foreman 
Burch,  testified  that  on  December  9th  he  had  a  conver- 
sation with  either  plaintiffs  Farr  or  Sinclair,  but  he 
thought  it  was  Farr,  in  which  he  (Burch)  told  the  plain- 
tiff that  the  trucks  were  not  in  shape  and  that  the  de- 
fendant couldn't  use  them  in  the  condition  they  were  in. 
While  plaintiff  Sinclair  denied  any  such  conversation,  all 
the  plaintiff*  Farr  testified  in  connection  therewith  was, 
"I  don't  recall  that."  Burch  testified  that  the  plaintiffs 
then  said  that  they  were  going  to  work  on  the  trucks  and 
would  try  to  get  them  in  shape.  Again  Sinclair  denied 
any  such  conversation,  but  all  Farr  denied  was  that  he 
had  a  conversation  in  which  he  told  Burch  that  the  trucks 
had  been  standing  around  for  several  years  and  that 
everything  had  dried  up,  and  that  he  was  going  to  do 
some  work  on  them.     This  is  not  a  denial  of  the  conver- 
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sation  as  related  by  Biirch.  Burch  further  testified  that  a 
day  or  two  later  he  had  another  conversation  with  one  of 
the  plaintiffs  in  which  he  was  asked  when  he  was  going  to 
let  them  go  back  to  work,  and  that  he  told  them  he  didn't 
know  and  he  didn't  think  they  were  going  to  work  any 
more  for  the  defendant  because  they  were  all  done.  Farr 
does  not  deny  this  conversation. 

Reconciling  the  testimony  of  the  three  witnesses  as  we 
should  do  where  it  is  possible,  it  appears  that  Burch  did 
tell  Farr  that  the  trucks  w^ere  not  in  shape  and  that  the  de- 
fendant couldn't  use  them  in  the  condition  they  were  in; 
that  Farr  said  he  was  going  to  work  on  the  trucks  and 
try  and  get  them  in  shape;  that  a  day  or  two  later  he 
asked  Burch  when  he  was  going  to  let  the  plaintiffs  go  back 
to  work;  that  Burch  told  them  that  he  didn't  know  and 
he  didn't  think  they  were  going  to  work  any  more  be- 
cause they  were  all  done;  and  that  thereafter  Farr  asked 
to  be  allowed  to  come  back  on  the  job  and  Wells  told  him 
he  might  try  again. 

It  is  quite  apparent  from  the  foregoing  that  even  if  the 
original  contract  had  been  for  a  definite  period  of  time, 
it  was  terminated  by  mutual  consent  when,  at  the  start 
of  the  job,  plaintiffs'  trucks  were  not  in  a  condition  to 
work,  and  that  thereafter  a  new  employment  took  place, 
this  new  employment  being  entirely  tentative  and  depend- 
ing upon  the  then  condition  of  the  trucks  and  without 
any  provision  as  to  the  length  of  such  employment. 


XL 

Even  Had  There  Been  a  Contract  for  a  Definite  Time, 
the  Defendant  Was  Justified  in  Terminating  It. 

While  there  was  a  conflict  in  the  evidence  as  to  the 
condition  of  the  trucks,  nevertheless  the  plaintiffs  them- 
selves, by  their  own  admissions  showed  that  the  trucks 
were  old,  second-hand  trucks  not  in  good  condition  and 
not  suitable  for  the  work  for  which  they  were  employed. 

However,  one  salient  fact  stands  out  in  this  connection, 
and  of  itself  conclusively  proves  the  unserviceability  of 
the  plaintiffs'  trucks  despite  any  evidence  to  the  contrary 
given  by  the  plaintiffs  and  their  witness  Thiel.  During 
the  period  plaintiffs'  trucks  were  on  the  job  they  only 
worked  47%  of  the  time,  yet  according  to  the  plaintiffs 
themselves,  the  defendant  was  badly  in  need  of  trucking 
service  and  even  had  asked  them  if  they  knew  where  it 
could  obtain  additional  trucks.  It  is  uncontradicted  in  the 
evidence  that  the  failure  of  the  plaintiffs'  trucks  to  be 
able  to  operate  delayed  all  the  operations  of  the  defendant 
who,  it  will  be  remembered,  was  under  contract  to  com- 
plete the  job  by  a  specified  date. 

Under  these  circumstances  we  submit  that  the  defend- 
ant, no  matter  what  were  the  terms  of  the  original  con- 
tract as  to  its  duration,  was  not  only  entirely  justified,  but 
in  self  protection  was  obligated  to  terminate  plaintiff's' 
employment  and  thus  be  able  to  proceed  with  its  work 
without  the  delays  caused  it  by  the  constant  breaking 
down  of  plaintiff's'  equipment. 


XII. 

The  Court  Erred  in  Refusing  to  Instruct  the  Jury 
Before  Plaintiffs  Could  Recover  They  Must  Show 
That  They  Were  Ready,  Able  and  Willing  to  Per- 
form the  Contract. 

The  very  least  that  can  be  said  from  the  evidence  is, 
that  the  jury  might  have  found  that  plaintiffs'  equipment 
was  in  such  bad  condition  that  they  were  not  either  ready 
or  able  to  perform  their  contract  with  the  defendant.  If 
the  jury  had  so  found,  then  under  the  most  elementary 
principles  of  law  they  were  not  entitled  to  recover  from 
the  defendant  even  if  the  latter  breached  the  contract. 

The  defendant  was  undoubtedly  entitled  to  have  the  jury 
instructed  under  the  evidence  of  this  case  upon  this  prin- 
ciple of  law.  Under  the  instructions  to  the  jury  as  given 
by  the  Court,  the  plaintiffs  would  have  been  entitled  to 
recover  if  they  established  that  the  contract  was  for  the 
entire  period  of  the  job  irrespective  of  the  condition  of 
their  equipment  and  irrespective  of  their  ability  to  do  the 
hauling  required  under  that  contract. 

In  view  of  the  not  only  persuasive  but  conclusive  evi- 
dence that  plaintiffs'  equipment  was  not  capable  of  doing 
the  work  required  by  the  contract,  the  failure  of  the  Court 
to  instruct  the  jury  that  this  fact  would  bar  the  plain- 
tiffs from  recovery  cannot  be  considered  as  other  than 
highly  prejudicial  to  the  defendant.  The  error  of  the  trial 
court  in  refusing  to  give  this  instruction  itself  requires  a 
reversal  of  the  judgment. 


XIII. 
Effect  of  Assignment  to  Young  &  Co.  Ltd. 

As  we  have  previously  shown  in  this  brief,  even  under 
their  own  figures,  the  maximum  which  the  plaintiffs  could 
have  recovered  was  less  than  $2000.00.  Actually  they 
were  awarded  $2500.00.  Both  of  these  sums  are  less  than 
the  amount  of  the  submitted  assignment  to  Young  &  Co. 
Ltd.,  inter venor  in  this  case.  The  action  should  therefore 
have  been  instituted  by  Young  &  Co.  Ltd. 

XIV. 
Conclusion. 

We  submit  that  the  judgment  in  this  case  must  be 
reversed  because  of  the  failure  of  the  evidence  to  establish 
that  any  contract  for  any  definite  period  was  ever  entered 
into  between  the  parties ;  because  of  the  excessiveness  of 
the  judgment:  because  of  the  errors  of  the  trial  court  in 
refusing  to  give  the  tw^o  instructions  set  forth  in  this 
brief;  and  because  the  plaintiffs  were  not  the  real  parties 
in  interest. 

We  further  submit  that  because  on  a  new  trial  no  dif- 
ferent showing  could  possibly  be  made,  the  judgment  of 
the  trial  court  should  not  only  be  reversed,  but  should  be 
reversed  with  instructions  to  enter  a  judgment  in  favor  of 
the  defendant  as  the  evidence  affirmatively  shows  that 
plaintiffs  failed  to  obtain  a  permit  from  the  Railroad  Com- 
mission of  the  State  of  California  and  because  it  estab- 
lishes that  they  suffered  no  damages  whatsoever  by  reason 
of  the  termination  of  their  employment. 

Respectfully  submitted, 

Walter  O.  Schell, 
Gerald  F.  H.  Delamar, 
Attorneys  for  Defendant  and  Appellant. 
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No.  10,312 

IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Macco  Construction  Company 

(a  corporation), 

Appellmit, 

vs. 

A.  L.  Farr,  R.  p.  Sinclair  and  Young 
&  Son  Co.,  Ltd.  (a  corporation), 

Appellees, 


BRIEF  FOR  APPELLEES. 


STATEMENT  OF  PLEADINGS. 

Defendants  appeal  from  a  jury  verdict  awarding 
appellee  damages  for  the  wrongful  breach  of  a  con- 
tract for  the  furnishing  of  auto  trucks  and  personal 
services.     The  complaint  alleges  (paragraph  III)  : 

''That  on  or  about  the  3rd  day  of  December, 
1940,  defendants  and  plaintiffs  entered  into  an 
oral  agreement  *  *  *  wherein  ^'  *  *  plaintiffs 
agreed  to  furnish  four  automobile  trucks  and  the 
personal  services  of  plaintiffs  *  *  *  and  defend- 
ant agreed  to  hire  the  exclusive  personal  services 
of  plaintiffs  and  said  truck  equipment  for  the 
entire  duration  of  that  certain  grading  and  ex- 
cavating project  situated  in  the  City  and  County 
of  San  Francisco;  that  relying  upon  said  oral 


agreement  and  pui^siiant  thereto  plaintiffs  did 
purchase  said  number  of  automobile  trucks  and 
defendants  did  hire  the  personal  services  of  plain- 
tiffs and  the  use  of  said  equipment  for  a  period 
commencing  on  the  Srd  day  of  December,  1940. 

^^That  on  or  about  the  18th  day  of  January, 
1941,  defendants  without  cause  discharged  plain- 
tiffs *  *  * 

^^That  under  and  pursuant  to  said  *  *  *  agree- 
ment defendants  agreed  to  pay  plaintiff's  *  *  ^  for 
compensation  *  *  ^  and  the  use  of  said  equipment 
the  sum  of  $2.70  per  hour  per  truck,  and  in  ad- 
dition thereto  the  sum  of  $1.43  per  hour  per  truck 
on  account  of  the  payment  of  the  salary,  insur- 
ance, etc.,  of  the  driver  of  each  truck  *  *  *  and 
that  the  period  contracted  for  as  aforesaid  was 
and  is  approximately  four  months  *  *  *  that  by 
reason  of  said  breach  *  *  *  plaintiffs  have  been 
damaged  in  the  total  sum  of  $6400.00. ' ' 

The  answer  of  defendants  (Paragraph  III)  alleges: 
^^  Admit  defendant  Macco  Construction  Co-,  and 
plaintiffs  entered  into  an  oral  agreement  *  *  * 
wherein  and  whereby  the  plaintiffs  agreed  to  fur- 
nish four  automobile  trucks  and  the  personal 
services  of  plaintiffs  *  *  *  but  deny  that  said 
agreement  *  *  *  was  for  the  entire  duration  of 
that  certain  *  ^  *  project  *  *  *  and  alleges  that 
plaintiffs  would  furnish  and  maintain  said  au- 
tomobile trucks  in  good,  safe,  serviceable  and 
workable  condition  -^  *  *  for  :such  time  as  this 
answering  defendant  should  desire  to  avail  itself 
thereof  in  connection  with  said  grading  and  ex- 
cavating project  and  for  no  other  or  longer  pur- 
pose or  period  of  time.'' 


Paragraph  V  of  the  answer  admits : 

''That  under  and  pursuant  to  the  agreement  de- 
fendant agreed  to  pay  plaintiffs  $2.70  per  hour 
per  truck  *  *  *  and  in  addition  thereto  the  sum 
of  $1.43  per  hour  on  account  of  payment  of  salary 
of  drivers." 

Then  follows  a  denial  of  the  remaining  allegations 
plus  the  additional  defense  of  Paragraph  II  of  the 
second  cause  of  action : 

''that  the  automobile  trucks  and  each  of  them  fur- 
nished by  the  plaintiffs  to  this  defendant  were 
not  in  good  or  serviceable  or  workable  condition 
and  that  the  plaintiffs  did  not  maintain  said 
trucks  in  good,  safe,  serviceable  or  workable  con- 
dition *  *  *." 

It  is  to  be  noted  that  in  no  place  in  the  answer  or  in 
the  affirmative  defense  is  it  alleged  the  contract  en- 
tered into  between  the  parties  was  contrary  to  law. 
Therefore,  the  only  issues  presented  were : 

(1)  the  duration  of  the  contract, 

(2)  the  cause  of  the  termination  of  the  con- 
tract, and 

(3)  the  damages  suffered,  if  any. 

After  a  trial  by  jury  a  verdict  w^as  returned  in 
favor  of  the  jjlaintiffs  in  the  sum  of  $2500.00. 


1.     DURATION  OF  THE  CONTRACT. 

Appellant  contends  the  contract  was  at  will.     The 
appellees  contend  it  was  for  a  specified  time,  to  wit, 


for  the  duration  of  the  job,  or  approximately  four 
months.  Eliminating  the  oral  testimony  and  con- 
cerning ourselves  solely  with  the  documentary  evi- 
dence, we  are  immediately  confronted  with  a  writing 
to  the  effect  that  at  the  inception  of  the  contract  in 
December,  1910,  it  was  contemplated  that  the  appellees 
would  at  least  have  some  income  for  a  period  of  four 
months.  (See  Assignment,  ''Exhibit  A",  Tr.  p.  234.) 
Upon  this  assurance  aj^pellees  purchased  trucks  for 
the  job. 

The  testimony  of  Farr  and  Sinclair,  and  of  attor- 
ney O'Neill  (Tr.  pp.  50-64,  71-90),  demonstrates  that 
when  the  contract  was  being  considered  conversations 
and  negotiations  were  exchanged  to  the  ultimate  end 
that  ¥or  a  period  of  four  months  Fan*  and  Sinclair 
would  be  earning  a  sufficient  sum  of  money  out  of 
which  they  could  pay  the  sum  of  $875  per  month,  com- 
mencing with  January  4, 1941,  and  every  month  there- 
after until  the  total  amount  of  $3500  was  paid  for 
the  trucks.  Upon  this  representation  the  assignment 
(Exhibit  A)  w^as  made  and  accepted,  and  provided, 
among  other  things,  that  out  of  the  first  moneys  to 
become  dice  and  payable  (to  appellees)  from  the 
Macco  Construction  Co.  mider  (appellees')  contract, 
$875  per  month  would  be  paid  to  Young  &  Son.  This 
assignment  was  accepted  by  the  Macco  Construction 
Co.  through  its  general  superintendent,  Ben  Wells. 
Now,  in  this  assignment  it  should  be  noted  the  word 
''contract  is  used.  Certainly  contract  means  just  one 
thing  and  that  is  a  job  for  a  certain  period  of  time. 
And  it  must  have  been  contemplated  that  period  of 


time  would  be  four  months,  the  duration  of  the  job. 
Otherwise,  w^iy  would  Wells  lead  the  sellers  of  the 
trucking  equipment  which  was  purchased  by  the  ap- 
pellees for  the  job,  to  believe  that  for  a  period  of 
four  months  plaintiffs  would  have  work?  It  is  not 
conceivable  that  the  general  superintendent  of  the 
Macco  Construction  Co.  would  permit  the  sellei*s  of 
the  trucking  equipment  to  rely  upon  the  statement 
that  Farr  and  Sinclair  would  make  payments  for  a 
period  of  four  months  unless  at  that  time  Wells  rep- 
resented the  job  would  last  for  that  period.  This 
document  corroborates  the  oral  testimony  of  Tarr  and 
Sinclair  in  this  regard.  The  contract  under  which 
Macco  performed  the  work  provided  the  work  was 
to  be  completed  on  or  about  April  1.  (See  testimony 
of  District  Engineer  McLean,  Tr.  p.  32.)  This  con- 
tract was  made  between  Macco  Construction  Co.  and 
the  Bethlehem  Steel  Co.  The  contract  was  entered 
into  in  November  and  the  period  for  completion  was 
April.  This  evidence,  coupled  with  the  testimony  of 
Farr  and  Sinclair,  the  witness  CNeill's  testimony,  and 
the  written  assignment,  demonstrates  most  forcibly 
that  the  question  of  the  duration  of  the  contract 
was  decided  in  accordance  with  the  evidence.  The 
great  weight  of  the  testimony  is  in  favor  of  the  con- 
clusion reached  by  the  jury,  and  this  factual  question 
being  resolved  in  favor  of  the  plaintiffs,  the  review- 
ing tribunal  will  not  disturb  it  where  sufficient  and 
abundant  evidence  appears. 

Appellant  contends  there  was  no  meeting  of  minds 
as  to  the  duration  of  the  contract.     The  jury  found 


otherwise.  It  is  significant  that  for  over  a  period  of 
seventeen  days  plaintiffs  worked  in  excess  of  669 
hours  under  extremely  adverse  conditions  doing  the 
work  which  was  directed  to  be  done  by  the  appel- 
lant and  being  credited  with  the  amount  of  such  work, 
being  furnished  drivers  by  the  appellant  w^ho  used  the 
appellees'  equipment  and  who  were  paid  on  the  basis 
of  an  agreed  contract  price,  plus  social  security  deduc- 
tions and  compensation  deductions;  appellant  secured 
drivers  from  the  local  union  to  operate  the  trucks 
of  the  appellees  (page  82)  ;  daily  records  were  kept  by 
the  appellant  of  the  work  the  drivers  and  appellees 
performed ;  work  sheets  were  kept  and  filed  imder  the 
supervision  of  appellant;  after  each  load  these  work 
sheets  were  turned  into  the  appellant  for  its  records 
in  charging  the  TJ.  S.  Navy  or  the  Bethlehem  Steel 
Co.  on  the  basis  of  the  dirt  removed;  the  appellant 
took  advantage  of  the  benefits  of  the  appellees'  work 
and  yet  contend  that  there  was  no  meeting  of  minds 
and  that  there  was  no  contract.  This  was  a  factual 
question,  and  the  jury,  in  deliberating  upon  these  is- 
sues, considered  all  the  contentions  appellant  advances 
here,  the  circumstances  surrounding  the  entering  into 
of  the  contract,  the  execution  thereof,  the  work  per- 
formed and  the  recognition  given  to  this  contract,  and 
found  as  a  fact  that  there  was  a  meeting  of  minds,  that 
the  appellees  were  ready,  willing  and  able  to  perform 
and  that  the  contract  was  terminated  without  just 
cause  by  the  appellant.  The  reviewing  Court  will  not 
disturb  a  factual  finding  unless  the  great  weight  of  the 
evidence  is  against  such  finding  or  the  verdict  is  con- 
trary to  law. 


2.  THE  CAUSE  OF  THE  TERMINATION  OF  THE  CONTRACT. 

The  evidence  demonstrates  the  trucks  were  brought 
over  to  the  Bethlehem  proj)erty  in  December,  1940. 
The  appellant's  witness  testified  that  dumping  was 
to  be  done  on  the  private  property  of  the  Bethlehem 
Steel  Co.  This  element  is  only  imi)ortant  to  illustrate 
that  the  trucks  w^ere  rented  to  the  appellant.  The 
appellant  was  the  one  who  hired  the  drivers  and 
directed  them  where  to  dump  the  haul.  The  question 
presented  by  the  appellant  is  the  following:  First, 
while  it  admits  a  contract  was  entered  into  it  contends 
that  it  was  terminated  (a)  because  the  contract  was 
illegal,  and  (b)  because  the  equipment  furnished  was 
not  in  good  and  workmanlike  order. 


(a)  LEGALITY  OF  THE  CONTRACT. 

This  defense  was  not  pleaded.  Therefore  it  is  not 
available  to  appellant  now. 

Jefferson  v,  Bitrhans,  85  Fed.  949. 

The  original  contract  being  legal,  the  defense  of  il- 
legality could  not  be  raised  on  an  isolated  question 
asked  during  cross-examination  of  one  witness,  dur- 
ing the  trial.  In  the  pretrial  conferences,  and  all  the 
discussions  with  the  trial  judge,  when  the  issues  were 
limited,  no  mention  was  made  of  this  additional  de- 
fense. It  was  only  after  the  appellees  had  rested  their 
case  in  chief  that  an  instruction  was  offered  on  this 
phase  of  the  case. 

The  appellee  contends  the  question  as  to  the  legality 
of  the  contract  was  not  properly  pleaded.     It  was 
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raised  at  a  late  period  in  the  trial  and  therefore  the 
appellant  cannot  for  the  first  time  take  advantage  of 
it.  However,  appellee  will  comment  upon  it  in  reply 
to  appellant's  brief. 

The  evidence  discloses  that  all  drivers  were  fur- 
nished through  the  appellant  and  that  the  appellant 
had  control  of  the  drivers.  They  were  directed  by 
the  appellant  as  to  where  to  go  and  appellant  did 
direct  the  drivers  to  the  private  property  of  the 
Bethlehem  Steel  Co.  It  was  only  after  working  for 
some  time,  and  after  unusual  and  severe  weather,  and 
due  to  the  muddy  condition  of  the  roads  and  property, 
that  the  drivers  were  directed  to  go  outside  of  the 
property  of  the  Bethlehem  Steel  Co.  This  circum- 
stance prompted  the  appellant  to  invoke  the  defense 
that  because  there  was  no  permit  issued  by  the  State 
of  California  under  City  Carriers  Act  to  appellees 
the  contract  was  void.  We  do  not  subscribe  to  this 
reasoning.  The  need  of  a  permit  is  too  remote  from 
the  cause  of  the  breach. 

Appellant  has  cited  numerous  and  voluminous  au- 
thorities to  support  its  position.  It  contends  these 
authorities  hold  the  contract  is  void  and  therefore 
rights  mider  it  are  unenforcable.  In  this  premise  they 
are  mistaken.  The  cases  cited  are  not  applicable.  The 
contract  calls  for  the  services  of  the  two  plaintiffs 
and  for  the  furnishing  by  them  of  automobile  trucks. 
This  they  did.  City  Carriers  Act,  5134  Deering's  Gen- 
eral Laws,  State  of  California,  is  a  revenue  raising 
measure  and  there  is  nothing  in  that  act  which  pro- 
hibits the  furnishing  of  personal  services  or  of  auto- 
mobile trucks  to  the  appellant  to  be  operated  by  its 


drivers  and  under  its  instructions  and  under  the  direc- 
tion of  its  drivers.  There  is  nothing  in  the  contract 
contrary  to  public  policy  or  law.  Let  us  review  appel- 
lant's cases. 

U.  S.  Trading  v.  Newmark  G.  Co,,  56  Cal.  App.  176, 
was  a  suit  for  damages  for  the  breach  of  a  contract 
for  the  delivery  of  barley.  During  the  period  of  time 
contemplated  for  the  delivery  of  the  barley,  the  United 
States  Grovernment  placed  an  embargo  on  all  grain 
and  placed  the  burden  upon  the  shipper  to  secure  a 
permit  for  the  shipping  of  such  grain.  In  upholding 
a  judgment  in  favor  of  the  plaintiif,  the  Court  held 
that  in  view  of  the  past  relationship  between  the  plain- 
tiff and  the  defendant  it  was  the  duty  of  the  defendant 
to  secure  the  permit  and  the  burden  was  on  the  de- 
fendant to  procure  all  necessary  cars  in  which  the 
grain  was  to  be  shipped,  bills  of  lading,  etc.,  inasmuch 
as  the  terms  of  the  contract  so  provided.  At  most,  the 
contract  was  not  void;  its  operation  was  merely  sus- 
pended.   The  contract  w^as  enforceable. 

The  next  case  cited  is  Bayles  v.  Browning,  133  Cal. 
App.  618.  This  was  a  landlord  and  tenant  case  and 
centers  around  the  admissibility  of  evidence,  the  Court 
holding  that  evidence  of  conversations  had  prior  to 
the  time  a  written  contract  was  entered  into  was  ad- 
missible for  the  purpose  of  showing  the  intention  of 
the  parties.  It  has  no  bearing  at  all  upon  the  legality 
of  any  contract. 

The  next  case  cited  is  Preston  v.  Ilerminghaus,  211 
Cal.  1.  Your  Honor  probably  recalls  this  case  which 
involved  John  W.  Preston,  formerly  a  Supreme  Court 
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judge  in  the  State  of  California.  It  involved  an  attor- 
ney and  client  and  the  construction  of  a  contract  for 
a  contingent  fee.  A  judgment  was  recovered  by  Judge 
Preston,  the  Court  holding  that  ambiguities  are  most 
strongly  construed  against  persons  causing  them. 

How  appellant  can  say  that  the  foregoing  authori- 
ties support,  its  contention  that  the  contract  between 
Farr  and  Sinclair  and  Macco  Construction  Co.  was 
void  is  beyond  our  interpretation  of  these  cases. 

Appellant  contends  that  where  a  statute  provides 
a  penalty  for  an  action,  a  contract  founded  on  such 
action  is  void  although  the  statute  does  not  pronounce 
it  void  or  expressly  prohibit  it.  In  this  respect  the 
appellant  confuses  legislation  which  is  passed  for  the 
purpose  of  revenue  and  that  which  is  passed  for  the 
purpose  of  qitalifying  an  individual  to  do  or  not  to 
do  a  certain  act.  In  the  first  class  of  cases  are  licens- 
ing automobiles,  or  permitting  persons  to  drive  an 
automobile,  or  taxing  businesses.  The  cases  all  hold 
this  type  of  license  is  revenue  raising  and  enforceable. 
(See  cases  supra,) 

To  the  same  extent  one  might  consider  the  unlaw- 
fulness of  driving  an  automobile  at  45  miles  per  hour. 
Could  it  be  said  that  although  driving  an  automobile 
at  this  speed  is  against  the  law,  a  passenger  would  not 
have  to  pay  for  the  fare  because  of  a  violation  of  the 
speed  limit?  (See  Ziemer  v.  Bab  cock  &  Wilcox,  22 
Fed.  Supp.  384.) 

The  second  class  of  cases  deals  with  the  qualifica- 
tions and  ability  of  persons  to  perform  certain  acts. 
In  this  class  come  licenses  granted  to  doctors,  law- 
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yers,  dentists,  master  mechanics,  etc.  In  this  regard 
appellant  cites  the  case  of  City  of  Los  Angeles  v,  Wa- 
terson,  8  Cal.  App.  (2d)  331.  This  case  is  not  im- 
portant. This  was  an  action  to  compel  bondholders 
who  had  fraudulently  received  bonds  of  an  irrigation 
district  to  pay  for  such  bonds  or  to  return  them  to 
the  irrigation  district.  There  is  also  a  question  of 
whether  or  not  the  officer  selling  the  bonds  was  or  was 
not  interested  in  the  sale,  and  thel  Court  held  that  for 
equity  to  deny  plaintiff  relief  in  such  an  action  the 
contract  must  have  so  infected  the  litigation  as  to  be 
a  part  of  it,  and  further  held  that  section  58  of  the 
Irrigation  District  Act  was  violated  by  reason  of  the 
interest  of  the  officers  in  the  sale  of  the  bonds.  The 
question  involved  four  officers  in  the  sale  of  the  bonds 
which  were  not  paid  for  or  delivered,  and  by  virtue 
of  the  provisions  of  said  Irrigation  District  Act  the 
officers  making  the  sale  or  connected  with  it  could 
not  have  any  interest  in  the  bonds  bought  and  such 
sale  to  them  or  their  assignees  was  void.  Clearly  this 
is  not  in  point. 

The  next  case  cited  is  Holm  v.  Bramtvell  (errone- 
ously cited  at  30  Cal.  App.  (2d)  332,  but  which  ap- 
pears in  67  Pac.  (2d)  114.)  This  case  involved  a  me- 
chanics lien.  The  contract  was  procured  contrary  to 
law  and  by  a  contractor  in  violation  of  the  Contract- 
ors Law.  The  law  itself  prohibits  suits  by  sub-con- 
tractors not  licensed  imder  the  act,  and  the  question 
involved  the  validitv  of  the  mechanic's  lien  secured 
under  said  subcontractors  licensing  law,  and  a  suit 
thereunder.  The  law  itself  prohibits  the  bringing  of 
the  suit  and  the  Court  so  held. 
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Again,  in  the  next  case  cited  Citizens,  etc.  v.  Gentry, 
20  Cal.  App.  (2d)  332,  the  Coui-t  was  called  upon  to 
interpret  the  relationship  between  the  contractor  and 
the  subcontractor,  and  the  contractor's  license  under 
which  the  subcontractor  worked.  No  such  question 
appears  here.  Obviously,  if  one  secures  the  right  to 
sue  under  a  particular  law  he  must  follow  the  per- 
mission given  in  that  law  to  the  letter. 

No  statute  makes  entering  into  the  contract  unlaw- 
ful, without  a  license  or  permit.  Both  parties  had  the 
legal  right  to  enter  into  this  contract. 

Again,  Houston  v.  Williams,  53  Cal.  App.  267,  cited 
by  defendant,  involves  a  question  of  the  fee  to  a  real 
estate  broker.  The  suit  was  brought  for  a  fee  ren- 
dered. The  Act  provided  the  manner  in  which  suit 
should  be  brought.  The  contract  for  services  was  ren- 
dered before  the  plaintiff  had  a  license.  In  upholding 
a  judgment  in  favor  of  the  plaintiff  the  Court  held  he 
could  recover  if  he  secured  the  license  later.  The 
Brokers  License  Act  also  provided  that  if  a  compli- 
ance with  the  statute  was  not  made,  suit  would  not 
lie.  The  Court  held  as  a  matter  of  law  the  contract 
was  not  void  ab  initio  and  suit  would  lie  under  it. 

To  the  same  effect.  Holm  v.  Bramwell  (supra). 

Defendant  misconstrues  the  meaning  of  the  phrase 
'^ab  initio' \  Certainly,  the  contract  here  entered  into 
was  not  void  from  its  inception.  By  the  widest  inter- 
pietation  it  could  not  be  said  that  the  purposes  of  this 
contract  were  contrary  to  public  policy  and  therefore 
contrary  to  the  law.     Obviously  not.     There  is  no 
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causal  connection  between  the  purposes  of  that  con- 
tract, i.  e.,  the  leasing  of  four  automobile  trucks  to  the 
appellant,  and  the  operation  of  said  automobile  trucks 
by  the  appellant  without  a  permit  for  that  particular 
job.  Now,  it  must  be  remembered  that  all  of  these 
automobile  trucks  had  a  license  to  operate.  The  rev- 
enue raising  measures  only  concerned  the  hiring  out 
to  the  public  at  large  in  the  same  capacity  as  a  common 
carrier.  In  such  cases  the  Railroad  Commission  had 
the  right  to  insist  a  permit  was  issued,  and  upon  fail- 
ure to  have  a  permit,  certain  fines  and  penalties  could 
be  invoked.  (See  Ziemer  case  supra.)  They  were 
never  invoked  here. 

So,  in  the  case  of  Hann  v.  Stemman,  159  Cal.  142, 
this  was  a  contract  case  involving  the  rescission  of  a 
contract  on  the  grounds  of  mutual  mistake.  The  con- 
tract was  to  erect  a  building  contrary  to  law.  Both 
parties  were  mistaken  that  such  a  building  could  be 
built.  Upon  the  rescission,  the  Court  held  that  under 
the  circumstances  this  w^as  a  proper  remedy.  No  ques- 
tion of  illegality  of  contract  at  all  was  involved. 

Dunn  V,  Stegmann,  10  Cal.  App.  38,  involved  the 
erection  of  a  saloon  near  a  church.  Both  parties  knew 
that  there  was  a  law  preventing  the  erection  of  such 
saloon,  and,  in  violation  of  said  law,  agreed  in  writing 
to  erect  such  saloon.  Obviously  such  is  not  the  case 
here. 

There  is  no  evidence  that  a  license  or  a  permit  could 
not  be  obtained.  In  fact,  a  license  was  applied  for  and 
appellant  assured  appellees  that  it  was  not  necessary 
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to  have  a  license  because  the  hauling  was  to  be  done 
within  the  property  of  the  Bethlehem  'Steel  Company. 
Besides,  the  Macco  Construction  Company  had  a  per- 
iTiit  and  the  automobile  trucks  were  under  its  super- 
vision. 

Brasher  v.  Giamihii,  131  Cal.  App.  706,  is  not  in 
point.  In  that  case  the  plaintiff  paid  $5600  deposit 
for  wine  during  the  prohibition  era  under  the  impres- 
sion that  she  could  distribute  the  same  as  sacramental 
wine.  She  was  told  by  the  defendant  that  she  could 
qualify  as  such  distributor.  Upon  being  informed  that 
she  could  not  qualify  under  the  prohibition  laws,  she 
sued  for  a  recovery  of  her  deposit.  In  upholding  such 
a  recovery,  the  Court  held  that  she  was  entitled  to 
rescind  and  to  a  return  of  her  money  on  the  gromids 
of  a  mutual  mistake.  Certainly,  this  case  is  not  in 
point. 

If  a  pemiit  was  needed,  the  duty  rested  upon  the 
appellant  Macco  Construction  Company.  It  is  ap- 
pellees' contention  that  no  permit  was  necessary. 

In  Schroeder  v.  Wheeler,  126  Cal.  App.  367,  also 
cited  by  defendant,  plaintiff  at  the  request  of  another 
performed  legal  ser\ices  which  involved  the  services 
of  a  patent  lawyer  as  well  as  the  services  of  the  lawyer 
in  the  State.  The  Court  held  that  the  plaintiff  could 
I'ecover  for  legal  services  rendered  to  defendant  as 
patent  lawyer,  but  could  not  recover  for  services  for 
which  he  had  no  license  to  i)erform  in  California.  A 
recovery  was  sustained  for  services  rendered  as  a 
patent  lawyer. 
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Appellant  confuses  the  doctrine  of  law  between  con- 
tracts malum  in  se  (against  good  morals)  and  those 
w^hich  are  malum  prohibitum  (merely  prohibited  by 
statute).  Contracts  malum  in  se,  of  course,  are  void 
as  being  against  public  policy  and  good  morals,  and 
are  usually  founded  upon  a  statute  which  has  for  its 
purpose  the  qualifying  of  indi^dduals  and  corporations 
to  do  business  according  to  skill  and  education,  and 
for  the  protection  of  the  public  at  large.  Contracts 
which  are  malum  prohibitum  are  merely  revenue  rais- 
ing, and  of  course,  if  the  parties  are  in  pari  delicto, 
the  Courts  will  not  enforce  a  contract.  But  where 
there  is  no  question  of  public  morals,  the  contract 
itself  is  enforceable  and  valid,  and  the  parties  are  not 
in  pari  delicto.  All  of  the  cases  cited  by  appellant 
confuse  this  distinction.    For  example: 

Gardner  v.  Tatum,  81  Cal.  370.  In  this  case  a  phy- 
sician practicing  medicine  in  the  State  of  California 
w^hen  he  had  no  legal  right  to  practice  was  prevented 
from  recovering  for  the  services  he  rendered  before 
he  was  licensed  to  practice.  Of  course,  this  case  has 
no  bearing  and  is  no  authority  for  the  rendering  of 
personal  services  and  the  leasing  of  automobile  trucks. 

In  ^'Restatement  of  Law"  there  is  set  forth  a  num- 
ber of  exceptions  to  the  rules  of  enforceability  of  con- 
tracts where  a  permit  might  be  necessary  to  perform 
part  of  the  work.    For  example: 

''Where  a,  party  is  ignorant  of  the  fact  that  a 
license  might  be  necessary." 
Restatement,  #599. 
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^^ Where  the  illegality  is  unessential  and  might 
be  disregarded  without  defeating  the  primary 
purpose  of  a  contract." 

Restatement,  #603. 

'^If  the  object  of  a  statute  or  ordinance  in  im- 
posing the  requirement  of  a  license  is  for  the  pur- 
pose of  raising  revenue,  the  contract  made  by  an 
unlicensed  person,  the  contract  is  valid  even 
though  he  may  be  subject  to  a  penalty  for  his 
failure  to  secure  a  license." 

Wood  V.  Krepps,  168  Cal.  382,  143  Pac.  691 ; 

Levinso7i  v.  Boas,  150  Cal.  185,  88  Pac.  825 ; 

Payne  v,  DeVaughn,  77  Cal.  App.  399,  246  Pac. 
1069; 

Restatement  of  Law,  #580. 

The  case  of  Wise  v.  Radis,  74  Cal.  App.  765,  cited 
by  appellant,  involved  a  real  estate  broker  who  sought 
to  evade  the  Real  Estate  Brokers  Law  by  acting 
through  another  agent  and  is  not  m  point.  Naturally, 
anyone  who  seeks  to  evade  a  law  in  con j miction  with 
an  unlawful  act  of  another  person  cannot  use  the  law 
for  the  purpose  of  such  evasion. 

The  contract  between  Farr  and  Sinclair  and  Macco 
Construction  Co.  for  their  personal  services  and  for 
the  furnishing  of  four  automobile  trucks  was  lawful. 
No  permit  of  any  kind  or  character  was  necessary  for 
the  furnishing  of  such  equipment,  and  such  services. 

Appellant  cites  Industrial  Development  Co.  v.  Gold- 
schmidt,  56  Cal.  App.  507.  Here  the  premises  wer(^ 
rented  as  a  saloon  under  a  lease  that  such  premises 
were  to  be  operated  as  a  saloon.    When  the  prohibition 
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amendinent  became  operative  the  continuation  of  the 
business  was  contrary  to  law  and  the  defendant's  lease 
terminated.  Plaintiff  sued  for  rent  on  the  lease.  Re- 
lief was  denied  on  the  grounds  that  the  law  made  it 
milawful  to  use  the  premises  as  a  saloon.  Certainly, 
there  is  no  comparison  between  the  operation  of  a 
saloon  contrary  to  law  and  the  facts  in  the  instant  case. 

The  agreement  between  Farr  and  Sinclair  and  the 
Macco  Construction  Co.  was  legal.  Therefore,  the 
cases  cited  by  appellant  are  not  in  point. 

See : 

Fewel  &  Davis  v.  Pratt,  17  Cal.  (2d)  85; 

Davis  V,  Chipman,  210  Cal.  609 ; 

Dimtley  v.  Kagarise,  10  Cal.  App.  (2d)  894. 

These  cases  involved  contracts  prohibited  by  statute. 
They  were  saloon  cases,  commissions  for  real  estate 
brokers,  and  the  like.  Naturally,  if  one  would  agree 
to  make  counterfeit  money  and  then  sought  to  enforce 
such  a  contract,  he  would  be  denied  relief  because  the 
contract  was  illegal  and  the  purposes  of  the  contract 
were  illegal.  Both  parties  would  be  in  pari  delicto. 
But  in  the  instant  case  no  such  set  of  facts  appears. 

Appellant  also  cites: 

Tatterson  v.  Kaehrlien,  88  Cal.  App.  34 ; 
Payne  v.  DeVaughn,  11  Cal.  App.  399; 
Napa  V.  Calistoga,  38  Cal.  App.  477. 

In  Tatterson  v.  Kaehrlien,  supra,  the  plaintiff  sued 
for  damages  for  fraud  in  the  sale  of  stock  to  him  with- 
out a  legal  permit  from  the  State  of  California  for  the 
sale  of  such  stock.  The  Court  held  that  damages  could 
be  recovered. 
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Payne  v,  DeVaitghn,  supra,  was  a  case  of  an  archi- 
tect suing  for  a  fee  for  work  performed  when  he  had 
no  license  to  act  as  an  architect. 

In  Napa  v.  Calistoga,  supra,  the  question  involved 
was  one  of  pleading.  A  demurrer  was  sustained  with- 
out leave  to  amend  because  the  complaint  did  not  al- 
lege permission  of  the  Railroad  Commission  to  sell 
property  of  a  public  utility  as  provided  for  in  a  statute 
in  existence  at  that  time. 

However,  in  Jefferson  v.  Burhans,  85  Fed.  949,  it 
was  held  that  ^^a  defendant  cannot  take  advantage  of 
the  fact  that  the  contract  sued  on  is  alleged  to  be  il- 
legal without  pleading  that  defense  and  raising  that 
issue  in  the  pleadings '\ 

Contracts  involving  malum  prohihitiim  are  enforce- 
able. In  Gelpecke  v.  City  of  Dabuque,  68  U.S.  221, 
the  Court  held  that  in  contracts  which  might  require 
a  permit  or  parts  of  which  may  be  illegal  if  performed 
while  other  parts  are  legal,  the  legal  parts  are  enforce- 
able. 

^^ Where  part  of  a  contract  is  complete  and  it 
can  be  determined  what  damage  was  suffered,  the 
balance  may  be  enforced." 

McCidlough  v.  Mitchell,  71  Fed.  (2d)  17; 
Fitzgerald   v.    Union   Central   Life   Insurance 

Co,,  42  Fed.  (2d)  76; 
U.  S,  V,  Bradley,  35  U.  S.  343 ; 
30  L.  R.  A.  834. 

Even  though  the  parties  to  an  action  have  been  en- 
gaged in  a  transaction  which  is  either  malum  in  se  or 
prohibited  by  law  if  the  cause  of  action  between  them 
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is  disconnected  from  the  illegal  action  and  not  founded 
upon  distinct  and  collateral  causes,  then  the  plaintiff 
is  not  obligated  to  resort  to  illegality  in  order  to  main- 
tain the  suit  and  the  illegality  of  the  former  act  will 
not  impair  or  bar  the  right  to  maintain  the  suit.  The 
test  is  whether  the  agreement  sought  to  be  enforced  can 
be  separated  from  the  illegal  act  relied  upon  as  void- 
ing it. 

Armstrong  v.  American  Exchange  Merchant 
Bank,  133  U.S.  433; 

Dent  V,  Ferguson,  132  U.S.  50; 

Hoffman  v,  McMtillin  (C.C.A.9th),  83  Fed.  372; 

12  Amer,  Juris.  719. 

No  case  cited  by  appellant  holds  that  under  the 
circumstances  present  here  the  contract  was  void.  In- 
deed, it  would  be  a  travesty  on  justice  if  one  could 
take  advantage  of  the  work  and  effort  of  these  plain- 
tiffs, accept  all  the  benefits,  and  then  be  relieved  from 
paying  compensation  because  plaintiffs,  following  the 
direction  of  the  defendant,  might  be  caused  to  violate 
some  revenue  statute.  The  trucks  being  luider  the 
control  of  the  drivers  of  the  appellant  and  the  appel- 
lant instructing  said  drivers  where  to  go,  appellant 
was  presumed  to  have  the  knowledge  whether  or  not 
those  trucks  could  be  driven  at  the  places  they  were  so 
instructed  to  travel.  Assume  that  the  appellant,  in- 
stead of  instructing  its  drivers  to  drive  these  trucks  on 
the  public  street,  drove  them  on  the  property  of  third 
persons  without  the  permission  or  consent  of  such 
third  persons.  An  act  of  trespass,  of  course,  had  been 
committed.    Trespass,  of  course,  is  unlaw^ful.    Could 
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it  be  said  that  because  the  drivers  followed  the  instruc- 
tions of  the  appellant  in  violating  the  law  therefore 
the  appellant  would  not  be  responsible  for  the  contract 
price  of  hire  of  these  trucks  because  of  such  unlaw- 
ful act?  All  directions  as  to  where  the  dump  was  to 
take  place  were  given  by  the  Macco  Construction  Co. 
Therefore,  if  in  following  out  those  instructions  a  law 
w^as  violated,  certainly  it  has  no  connection  with  the 
contract  for  hire. 

Laws  requiring  licenses  are  divided  into  two  classes : 
(a)  those  laws  enacted  for  the  purpose  of  raising  of 
revenue,  and  (b)  laws  for  the  protection  of  the  people 
such  as  corporate  securities  laws,  licenses  to  practice 
law,  licenses  to  practice  medicine,  dentistry,  etc.  If  the 
laws  are  enacted  for  revenue,  such  as  the  licensing  of 
automobile  trucks  and  the  like,  and  if  a  penalty  is 
imposed  for  failure  to  secure  such  a  license  wherein 
there  is  no  prohibition  in  the  statute  itself  against  the 
entering  into  a  contract,  then  these  contracts  are  en- 
forceable under  the  law  and  a  violation  thereof  does 
not  make  such  contract  a  contract  malum  in  se. 

Van  Wyke  v,  Burroivs,  98  Cal.  App.  415 ; 

Wood  V.  Krepps,  168  Cal.  382 ; 

Merchants  Storage  v.  Insurance  Co.  of  North 
America,  151  U.  S.  368; 

Ziemer  v.  Babcock  &  Wilcox,  22  Fed.  Supp. 
384; 

20  L.  R,A.  834. 

Along  this  line  comes  a  class  of  cases  regarding  the 
internal  commerce  laws  such  as  the  granting  of  rebate 
contrary  to  the  provisions  thereof.   In  these  cases  the 
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Courts  have  held  that  the  contracts  are  not  void  and 
an  action  may  lie. 

Louisville  v.  Maxwell,  237  TJ.  S.  94; 

Louisville  v.  Williamson,  87  Fed.  (2d)  34. 

In  the  Louisville  v.  Williamson  cases  the  rates 
charged  were  in  violation  of  the  Internal  Commerce 
Act.  A  suit  was  brought  for  the  difference  in  rates. 
The  defense  was  made  the  contract  was  void  because 
it  violated  the  Internal  Commerce  Act.  The  Court  held 
that  the  contract  w^as  not  void  and  a  suit  would  lie. 
There  was  no  question  of  the  parties  being  in  pari 
delicto;  there  was  no  attempt  to  evade  any  law  by 
either  party,  and  the  fact  that  a  lesser  rate  was 
charged  was  far  removed  from  the  contract. 

In  commenting  again  on  the  question  of  the  nature 
of  a  contract,  in  Lloyd  v,  Johnson,  45  App.  D.  C.  322, 
the  Court  held: 

^*  Where  the  purpose  of  a  statute  is  to  raise 
revenue  and  not  to  regulate  such  occupation,  and 
no  question  of  public  policy  or  morals  is  involved, 
a  contract  made  by  one  engaged  in  such  occupa- 
tion without  having  taken  out  a  permit  is  not 
void.^' 

Also,  in  the  case  of  In  re  Brown,  24  Fed.  Supp. 
166,  the  Court  emphasized  the  fact  that  because  one 
of  the  parties  failed  to  take  out  a  license  w^hich  was 
imposed  for  revenue  purposes,  and  which  provided  a 
penalty  upon  the  failure  to  do  so,  this  would  not  neces- 
sarily of  itself  make  the  contract  void,  and  used  the 
following  language : 

^^An  executed  contract  may  not  be  set  aside 
because  one  of  the  parties  thereto  has  failed  to 
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take  out  a  license  imposed  for  revenue  purposes 
when  a  penalty  only  is  imposed  on  the  party  not 
complying. 


?> 


To  the  same  effect  is  Ziemer  v,  Babcock  &  Wilcox, 
22  Fed.  Supp.  384, 

^*  Where  by  a  contract  admitted  to  have  been 
entered  into  by  and  between  the  parties,  plaintiff 
agreed  to  and  did  perform  certain  services  and  in 
consideration  of  which  defendant  agreed  to  pay 
plaintiff,  it  cannot  be  held  that  the  contract  is 
illegal  and  void  or  imenf orceable  nor  impose  non- 
performance because  of  failure  to  take  out  a 
license." 

6  Corp,  Juris  721. 

To  the  same  effect: 

Merchants   Storage  v.   Insurance   Co,   of  No. 
America,  151  U.  S.  368. 

The  burden  of  proving  the  illegality  of  this  contract 
rests  upon  the  defendant  and  it  has  to  prove  it  by 
sane  and  convincing  evidence.  There  is  no  evidence  in 
the  record  of  any  illegality  in  comiection  with  the  exe- 
cution of  the  contract  and  the  performance  of  the 
work  thereunder.  All  of  the  authorities  heretofore 
cited  by  appellant  have  no  application  to  the  issues 
at  bar. 

The  whole  question  about  the  legality  of  contract  is 
disposed  of  by  referring  to  the  case  of  Ziemer  v.  Bab- 
cock d'  Wilcox,  22  Fed.  Supp.  384.  This  case  involved 
a  Nevada  law  to  the  effect  that  ''one  who  operates  a 
motor  vehicle  upon  state  highways  must  pay  a  license 
fee".    The  defendant  did  not  pay  the  license  fee  and 
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the  Court,  in  upholding  the  contract,  used  the  follow- 
ing language : 

^^  Under  the  Nevada  law,  one  who  operates  a 
motor  vehicle  upon  the  state  highway  must  pay 
a  license  fee.  This  is  undisputed.  However,  an 
executed  contract  cannot  be  set  aside  because  one 
of  the  parties  thereto  has  failed  to  take  out  a 
license  imposed  for  revenue  purposes  when  a  pen- 
alty only  is  imposed  for  its  violation.  The  con- 
tract of  employment  itself  entered  into  was  not 
rendered  invalid  by  reason  of  the  failure  of  the 
defendant  to  take  out  a  license  to  operate  as  a 
motor  carrier.  This  is  remote  from  the  relation- 
ship between  the  parties. 
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Again,  in  the  case  of  John  A,  Rosasco  Creameries  v. 
Cohn,  276  N.  Y.  274,  11  Northeastern  (2d)  908,  it  was 
held : 

^^If  the  statute  does  not  provide  expressly  that 
its  violation  will  deprive  the  parties  of  their  right 
to  sue  and  the  denial  of  relief  is  wholly  out  of 
proportion  to  the  requirements  of  public  policy, 
the  right  to  recover  will  not  be  denied." 

In  the  above  case  there  was  a  suit  based  upon  a 
contract  for  the  sale  of  milk.  The  statute  provided 
that  a  license  should  be  issued  before  one  could  engage 
in  that  business.  The  Court  held  that  the  license  was 
one  of  revenue.  Similar  cases  are  cited  at  118  A,  L,  R, 
651.  (See  also,  Patterson  v.  Southern  Railroad  Co,, 
198  S.  E.  364.) 
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(b)   CONDITION  OF  THE  EQUIPMENT. 

The  equipment  of  the  appellees  was  suitable  for 
the  purposes  of  the  contract.  This  phase  was  a  fac- 
tual question  which  the  jury  resolved  in  favor  of  the 
appellees.  The  testimony  of  Farr  and  'Sinclair  (Tr. 
p.  81)  and  of  Herbert  Thiel  (Tr.  pp.  65-70)  was 
ample  to  support  the  findings  of  the  juiy.  The  jury 
was  not  bound  to  decide  in  conformity  with  the  testi- 
mony of  a  number  of  witnesses  as  against  a  lesser 
number  or  other  evidence  which  appears  with  more 
convincing  force.  One  witness  is  sufficient  for  proof 
of  any  fact. 

Huddy  V.   Chronicle   Publishing   Co,,  15   Cal. 
(2d)  554. 


(c)  THE  DEFENSE  OF  NOVATION  IS  NOT  TENABLR 

Appellant  having  failed  to  dispose  of  the  verdict 
on  technical  grounds,  next  advances  the  defense  of 
novation.  Here,  again,  there  is  no  issue  raised  by  the 
pleadings  to  this  effect,  nor  was  it  mentioned  in  any 
pre-trial  conference.  However,  let  us  explore  its  merit. 

Novation  is  the  substitution  of  any  obligation  for 
an  existing  one.  Under  the  law,  a  novation  is  made 
by  (1)  a  substitution  of  a  new  obligation  by  the  same 
parties  with  an  intention  to  extinguish  the  old;  (2) 
by  the  substitution  of  a  new  debtor;  or  (3)  by  a  sub- 
stitution of  a  new  creditor. 

**A  novation  is  subject  to  the  general  rules  gov- 
erning contracts.'^ 

Calif,  Civil  Code,  Sec.  1532. 
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That  being  so,  it  requires  consideration.'' 
Manfree  v.  Schock,  210  Cal.  279,  292  Pac.  465. 

*^And  further  requires  an  intention  to  discharge 
the  old  contract." 

Blummer  v.  Madden,  128  Cal.  App.  22,  16  Pac. 

(2d)  319. 

^^And  such  intention  must  be  clearly  indicated 
by  all  parties.  A  novation  should  not  be  con- 
fused with  modification  or  alteration. 

^^A  contract  of  novation  must  be  supported  by 
sufficient  consideration. ' ' 
Pearsall  v,  Henry,  153  Cal.  314. 

*^  There  must  be  a  substitution  of  a  new  obliga- 
tion which  changes  the  rights  and  relationships 
of  the  parties." 

Young  v.  Benton,  21  Cal.  App.  314; 

Lmdner  Hardware  Co.  v.  Pacific  Sugar  Co., 
17  Cal.  App.  81; 

20  Cal  Juris.  249. 

^^A  mere  modification  of  the  terms  of  the  origi- 
nal contract  such  as  an  extension  of  time  is  in- 
sufficient to  show  an  intention  that  it  shall  operate 
as  novation." 

Parkside  Realty  Co.  v.  MacDonald,  166  Cal. 

426. 

*^  Where  an  agreement  changes  the  obligation 
of  the  parties  in  no  respect  but  relates  merely 
to  remedying  defects  in  performance,  etc.,  there 
is  no  novation." 

Hallenslelen  v.  Heine  Piano  Co.,  54  Cal.  App. 
295. 
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The  effect  of  novation  is  to  extinguish  the  old  obli- 
gation and  substitute  a  new  obligation.  The  rights 
of  the  respective  parties  thereafter  are  governed  by 
the  new  obligation. 

Now,  let  us  apply  the  foregoing  general  rules  to 
the  facts  here.  What  happened  was  this:  At  a  cer- 
tain time  in  the  early  stages  of  the  performance  of 
this  contract  the  weather  at  the  Bethlehem  Steel  Co. 
plant  was  such  that  it  made  it  impossible  to  do  the 
w^ork  under  the  conditions  originally  contemplated.  It 
had  rained  consistently  for  ten  or  fifteen  days  prior 
to  December,  and  during  the  early  part  of  December. 
There  were  no  roads,  the  mud  was  deep  and  there  was 
very  little  traction  for  the  trucks.  Difficulties  en- 
countered were  inescapable  and  not  anticipated  by 
Farr  and  Sinclair,  or  any  other  persons  working  for 
the  Macco  Construction  Co.  It  became  necessary  to 
change  the  equipment  on  the  trucks  to  meet  these 
conditions.  On  some  occasions  it  was  necessary  that 
caterpillars  haul  out  trucks  stuck  in  the  mud;  on 
other  occasions  due  to  the  sluggishness  of  the  dirt  to 
be  removed,  the  steamshovels  broke  sideboards,  some 
of  the  dirt  fell  on  the  cabs  and  it  was  necessary  to 
take  proper  precautions  to  see  that  this  did  not  re- 
occur. In  order  to  meet  these  contingencies,  steel 
planks  and  steel  shields  were  placed  over  the  cabs. 
Defendant's  agents  said  nothing  about  a  change  in 
the  terms  of  the  contract.  Nothing  was  said  about 
paying  more  or  less  than  $2.70  per  truck  per  truck 
hour;  nothing  was  said  about  paying  more  or  less  to 
the  truck  drivers  than  $1.43;  nothing  further  was  said 
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about  the  duration  of  the  contract,  nor  the  length  of 
time  necessary  to  complete  the  work;  nothing  was 
said  as  to  whether  the  work  would  go  on  21  hours  a 
day  or  for  8  or  12  hours  a  day;  nothing  was  said  as 
to  how  long  the  plaintiffs  would  remain  on  the  job; 
there  was  no  substitution  of  any  kind  or  character 
in  the  original  terms  of  the  contract.  At  most,  all 
that  can  be  said  was  that  the  trucks  furnished  by  the 
plaintiffs  were  to  be  equipped  with  steel  sideboards 
and  a  steel  shield.  Could  this  be  interpreted  as  a 
substitution  of  a  new^  obligation  for  the  old?  Was 
anything  said  that  the  job  was  not  to  last  four 
months?  Is  there  any  evidence  that  at  that  conversa- 
tion the  original  contract  w^as  changed? 

We  have  no  quarrel  with  the  authorities  cited  by 
the  appellant,  but  they  are  not  in  point.  It  cannot 
be  said  that  the  novation  as  described  in  pages  42 
and  43  of  the  appellant's  brief  had  anything  to  do 
with  the  license  to  haul  over  public  streets.  Cer- 
tainly if  it  is  contended  that  the  novation  occurred 
because  the  drivers  of  the  defendant  using  the  plain- 
tiffs' trucks  were  directed  to  haul  the  dirt  from  the 
Bethlehem  property  to  some  other  location,  that  in 
itself  is  not  sufficient  to  justify  a  novation.  The  neces- 
sary elements  are  lacking.  All  that  could  be  said  is 
that  there  was  a  modification  of  the  place  where  the 
trucks  were  to  dump  their  loads. 

There  v/as  no  consideration;  there  was  no  substitu- 
tion of  the  payment  to  be  received;  there  was  no  sub- 
stitution of  the  payment  to  be  made  to  the  drivers; 
there  was  no  consideration  for  the  alleged  substitu- 
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tion  or  novation;  there  was  no  substitution  as  to  the 
length  of  time  to  be  worked  by  the  plaintiffs,  or  the 
duration  of  the  contract;  and  there  was  no  new  legal 
obligation. 

Appellant's  cases  are  not  in  point. 

In  Prafd  v.  Strain,  11  Cal.  App.  74,  cited  by  appel- 
lant, plaintiff  had  a  contract  to  be  paid  on  a  com- 
mission basis  for  the  sale  of  cabbage.  Subsequently 
he  purchased  the  cabbage  under  a  new  contract.  The 
Court  properly  held  that  upon  the  substitution  of  a 
contract  to  purchase  rather  than  a  contract  to  pay, 
the  second  contract  was  in  force  and  the  first  contract 
was  properly  extinguished. 

In  the  next  case  cited  by  appellant,  Prodiioers  Fruit 
V.  Goddard,  75  Cal.  App.  737,  an  oral  contract  and  a 
written  contract  were  involved,  each  contradicting  the 
other,  and  the  Court  properly  held  that  if  an  oral 
contract  was  made  subsequently  and  with  an  inten- 
tion to  substitute  for  the  written  one,  the  written  one 
became  functus  officio.  Surely,  in  the  instant  case, 
there  is  no  evidence  that  any  contract  was  substituted 
for  and  in  the  place  of  the  original  contract  made  and 
entered  into,  relied  upon  and  ])erformed  by  the  par- 
ties hereto.  What  proof  or  conduct  is  there  to  point 
to  an  attempt  of  these  plaintiffs  to  substitute  any  new 
contract  for  their  original  contract?  There  is  no 
merit  in  the  novation  theorv. 
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3.     DAMAGES. 

(a)  The  damages  were  not  excessive.  This  case 
was  tried  before  a  jury.  It  unanimously  resolved  all 
questions  of  fact  as  to  the  existence  of  a  contract, 
and  the  duration  thereof  in  favor  of  appellees,  and 
awarded  damages  in  the  sum  of  $2500.  The  Courts 
are  reluctant  to  disturb  a  verdict  imless  it  is  clearly 
against  the  weight  of  evidence.  Where  there  is  sub- 
stantial evidence  to  support  the  verdict  it  will  not 
be  set  aside  unless  it  will  result  in  a  miscarriage  of 
justice.  The  mere  fact  that  there  was  a  conflict  in 
the  evidence  as  to  the  extent  of  the  damages  suf- 
fered is  not  sufficient  grounds  for  setting  it  aside  or 
awarding  a  new  trial.  A  perusal  of  the  evidence  dis- 
closes substantial  evidence  to  support  the  verdict. 

The  evidence  demonstrates  that  upon  the  execution 
of  the  contract  and  assignment  (referred  to  as  Plain- 
tiffs' Exhibit  A)  plaintiffs  purchased  from  Young 
&  Son  equipment  for  the  sum  of  $3500 ;  as  a  result  of 
the  termination  of  the  contract  by  defendant,  they 
became  indebted  to  Young  &  Son  to  the  extent  of 
$1500.  In  addition  thereto,  for  improvements,  repairs, 
tires,  etc.,  they  spent  the  sum  of  $1100.  (Tr.  p.  96.) 
The  net  profit  per  truck  was  seventy-five  cents  per 
hour  per  truck  worked,  and  basing  it  upon  the  con- 
templated work,  profits  would  have  amounted  to 
$63  per  day,  for  four  trucks.  This  is  arrived  at  by 
an  accurate  account  of  the  expenses  per  truck  hour, 
and  is  based  upon  the  actual  expense  that  occurred  on 
the  job  with  the  exception,  of  course,  of  those  items 
which  are  charged  to  capital  investment.  It  must  be 
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remembered  that  all  of  these  trucks  were  overhauled 
completely  and  new  tires  were  put  on  them.  Witness 
Sinclair  testified  as  to  operating  costs  (Tr.  pp.  85  to 
120): 

Insurance $  .27  per  truck  hour  (p.  86) 

Gas,  oil,  grease,  etc...     .58   ^^       ''       " 

Mechanic's  time 32    "       "        '' 

Parts ^2    "       " 

Breakdown  time 36    ^^       ''        '' 


Total  expenses  .  .  .$1.95 
Amount  paid  .$2.70 
Total 
Expenses  ...   1.95 


u         <<  n 


Net  profit    $  .75    ''       "       "     (p.  85) 

Net  profit  on 

four  trucks   3.00    "       " 

The  question  of  cost  and  overhead  is  arrived  at  as 
follows : 

Insurance: 

The  actual  insurance  cost  while  on  the  job  was 
$172.60.  This  amount  divided  into  the  actual 
amount  of  hours  the  trucks  worked  amounts  to 
the  figure  of  27^  per  truck  hour.     (Tr.  p.  86.) 

Gas,  oil^ grease,  etc.: 

The  actual  cost  of  gas,  oil,  grease,  etc.,  while 
on  the  job  amounts  to  $374.82.  This  amount  di- 
vided into  the  actual  number  of  hours  the  trucks 
worked  amounts  to  58^  per  truck  hour. 
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Breakdown: 

Out  of  a  total  number  of  hours  worked  before 
termination  of  the  contract,  the  trucks  were  actu- 
ally down  55  hours.  This  amounts  to  $148.50 
in  truck  time  lost  and  $92.34  in  drivers^  time  lost, 
making  a  total  of  $240.84.  This  amount  divided 
into  the  total  number  of  hours  the  trucks  worked 
gives  the  amount  of  36^  per  truck  hour.  This 
figure  is  higher  than  that  testified  to  by  defend- 
ant's manager. 

Parts,  etc.: 

The  amount  spent  while  on  the  job  was  $262.34. 
In  addition  there  was  $21.35  spent  and  charged 
to  defendant.  The  total  amount  spent  while  on 
the  job  was  $283.69.  The  amount  divided  into 
the  total  amount  of  hours  the  trucks  worked 
amounts  to  the  above  figure  of  42^  per  truck 
hour.  This  amount  does  not  include,  however, 
money  spent  for  capital  investment,  but  only  re- 
fers to  parts  used  on  the  job. 

Mechanics^  time: 

The  only  equitable  manner  in  which  the  figure 
of  34^  per  truck  hour  can  be  computed  is  to 
figure  how  much  it  would  be  under  normal  oper- 
ating conditions;  plaintiffs  intended  using  one 
mechanic  per  shift  which  would  amount  to  $9 
for  28  truck  hours.  By  dividing  $9  by  28,  a  figure 
of  32^  per  truck  hour  is  arrived  at.  It  is  tnie 
that  the  mechanics'  time  cost  more  than  this 
because  prior  to  the  time  that  the  truck  operated 


32 


overhaul  work,  tuning  up,  etc.  was  done  for  the 
purpose  of  gettmg  the  trucks  in  shape  for  the 
service.  This  expense,  how^ever,  is  not  charged 
as  overhead  but  is  charged  as  capital  mvestment. 
It  is  customary  to  expect  some  trouble  at  the  start 
of  any  job.  Of  course,  with  the  extraordinarily 
bad  w^eather  conditions  that  prevailed,  normal 
operating  conditions  did  not  prevail  at  the  start 
and  it  was  necessary  therefore  to  outlay  a  greater 
expenditure  at  the  start  which  expenditure  would 
not  reoccur  as  the  job  progressed. 

In  addition  to  the  $2.70  per  truck  per  truck  hour, 
appellant  also  agreed  to  pay  $1.43  per  man  per  truck 
hour.  No  consideration  in  the  foregoing  figures  is 
therefore  given  to  the  expenses  of  the  drivers  as  these 
are  taken  care  of  by  the  above  amount  of  $1.43 
which  was  paid  by  the  appellant  directly  to  the  drivers 
as  above  indicated.  Part  of  this  amount  was  for  social 
security,  insurance,  etc.  The  evidence  showed  on  the 
days  worked,  appellant  did  not  avail  itself  of  the  use 
of  all  the  equipment  of  appellees.  Appellant  com- 
putes, however,  the  total  amount  of  job  days  worked 
on  that  basis  without  demonstrating  or  shomng  the 
reason  appellees'  trucks  did  not  w^ork  was  because  they 
were  not  permitted  by  the  appellant  to  work. 

Appellant's  figures  are  not  accurate.  For  the  pur- 
pose of  argument,  let  us  assume  that  the  17%  days 
of  21  hours  each  amounts  to  366  hours;  based  upon  a 
profit  of  75^  per  hour  for  four  trucks,  or  $3  per 
hour,  this  shows  a  profit  of  $1098  for  17%  days'  work. 
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The  total  number  of  days  the  job  took  was  55 1/6 
days,  plus  8  days  for  cleaning  up.  (Appellant's  Open- 
ing Brief,  p.  10.)  At  the  rate  of  $63  per  day  profit, 
the  damages  would  amomit  to  $3475  for  four  trucks 
for  551/6  days,  as  based  on  the  appellant's  compu- 
tation. 

However,  that  is  assuming  the  figures  given  by  de- 
fendant are  accurate;  but  this  action  is  based  upon 
an  alleged  breach  of  contract  for  hiring  for  a  period 
of  four  months.  Damage  was  for  this  breach. 

Appellant  has  indulged  to  some  extent  in  the 
manipulation  of  figures  to  justify  a  contention  that 
the  damages  are  not  sustained  by  the  evidence.  Again, 
the  jury  accepted  the  appellees'  interpretation  and 
found  as  a  fact  that  the  appellees  had  been  damaged. 

The  test  given  for  the  measure  of  damages  has 
been  sustained  in  various  decisions  by  our  Federal 
Courts.  In  110  IT.  S.  338,  it  has  been  held  that  for 
the  breach  of  an  obligation  on  contract,  damages,  if 
ascertainable,  can  have  included  the  loss  of  prospective 
profits  as  well  as  any  outlays  necessaiy  in  the  prepa- 
ration for  the  undertaking  of  such  work. 

In  Grand  Trunk  Railroad  Co.  v.  Nelson,  116  Fed. 
(2d)  823,  837,  the  Court  held: 

^^In  calculating  damages  to  a  contractor  when, 
without  his  fault,  the  other  party  during  the 
progress  of  the  work,  delays  or  terminates  it, 
the  object  is  to  indemnify  the  innocent  party  for 
the  losses  sustained  and  gains  prevented  by  the 
action  of  the  guilty  party,  considering  these  ele- 
ments in  relationship  to  each  other.     The  profit 
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and  loss  must  be  determined  according  to  the 
circumstances  of  tlie  particular  case  and  over- 
head expenses  as  well  as  original  outlay  should 
be  considered.'' 

In  U.  S.  V.  Purcell  Envelope  Co.,  249  U.  S.  313, 
the  Court,  in  dealing  with  the  measure  of  damages  for 
the  alleged  violation  of  a  contract  to  perform,  laid 
dowii  the  rule  that  the  law  of  estimated  profits  was  a 
correct  measure  of  damages. 

To  the  same  effect : 

Philadelphia  Railroad  Co.  v.  Hoicard,  54  U.  S. 

307; 
White   River  Levee  District  v.  McMillan,  40 
Fed.  (2d)  873. 

^*The  fact  that  damages  are  uncertain  or  dif- 
ficult of  ascertainment  does  not  prevent  recovery." 

Ironton  v.  Harrison,  212  Fed.  353; 

hivey  v.  Phillips  Petroleum,  36  Fed.  Supp.  811; 

American  Can  v.  Frankhauser,  279  Fed.  727; 

Hanlei/  v.  Delaware  Railroad,  21  Fed.  541; 

Rudolph  v.  Johnson,  127  Cal.  App.  461; 

27  Fed.  Digest  103. 

Appellant  states  that  the  drivers  were  to  be  paid 
by  the  appellant  and  this  amount  should  be  charged 
back  as  part  of  the  overhead.  Of  course,  to  indulge 
in  this  theoiy  instead  of  fi,2n-iring  that  the  plaintiffs 
would  be  paid  $2.70  per  truck  per  truck  hour,  it 
would  be  necessary  to  add  the  sum  of  $1.43  per  truck 
per  truck  hour  and  the  result  would  be  the  same. 
This  item  has  been  left  out  of  the  computation  be- 
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cause  it  does  not  give  a  true  picture.  Also,  there  was 
left  out  the  item  of  tires,  as  no  depreciation  was  taken 
into  consideration  for  the  reason  that  all  of  that 
was  charged  to  original  investment  and  it  was  not 
necessary  to  take  into  consideration  what  was  spent 
for  the  capital  investment.  After  the  job  was  finished 
the  capital  would  be  depreciated  of  course,  or  it  might 
have  been  increased  as  subsequent  events  further  de- 
veloped. The  jury,  in  arriving  at  the  verdict,  had 
before  it  all  of  the  elements  which  make  up  overhead, 
and  determined  the  damages  accordingly.  Workmen's 
compensation  and  Social  Security  were  paid  out  of 
the  $1.43  which  was  paid  by  the  defendant  and  has 
no  place  in  the  computation. 

It  is  not  true,  as  appellant  contends,  that  fixed  ex- 
penses remain  constant  to  such  an  extent  that  the 
trucks  worked  42  per  cent  of  the  time.  There  were 
imusual  conditions  existing  at  the  start  of  the  job 
and  those  conditions  disappeared  after  the  job  was 
commenced.  The  weather  became  better,  the  roads 
were  more  workable,  and  the  men  could  gain  access 
to  and  from  the  loading  zones  more  easily.  So,  with 
better  conditions  the  cost  of  operating,  and  the  cost  of 
repairs  would  naturally  be  lessened  and  the  profit 
increased.  Appellant  takes  isolated  figures  and  by 
juggling  them,  assumes  that  the  trucks  worked  only 
42  per  cent  of  the  total  work  time.  That  is  not  a 
fair  nor  an  accurate  test.  The  fact  is  that  the  work 
sheet  showed  the  number  of  hours  actually  worked 
and  there  is  no  evidence  contrary  to  show  that  the 
trucks  were  not  available  and  in  working  condition 
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when  called  upon  to  work.  The  fact  is  that  of  the 
time  they  were  called  to  work  the  breakdown  time  was 
nominal.  This  was  one  of  the  issues  submitted  to 
the  jury  and  it  found  contrary  to  the  appellant's  con- 
tention. On  page  16  of  appellant's  brief,  appellant 
sets  forth  a  computation  which  it  made  up  for  the 
purpose  of  demonstrating  a  loss  rather  than  a  profit. 
This  matter  was  before  the  jury  and  the  jury  de- 
cided contrary  to  such  computation.  It  is  not  based 
upon  actual  expenditures  nor  is  it  based  upon  any 
records  of  Farr  and  Sinclair,  but  solely  upon  records 
which  were  made  up  by  Mr.  Tucker,  the  appellant's 
accountant.  All  of  the  figures  used  by  Farr  and 
Sinclair  are  accurate  figures.  There  is  no  need  of 
speculation.  There  is  no  merit  in  the  position  that 
capital  investment  should  be  considered  in  arriving 
at  a  profit.     The  decisions  hold  to  the  contrary. 

It  is  perfectly  obvious  that  the  $2500  in  damages  is 
fair  and  reasonable.  The  jury  would  have  awarded 
more  if  it  could  have  awarded  damages  to  take  care 
of  additional  expenses  outstanding. 

Answering  the  various  specifications  of  errors  the 
appellee  states: 

1.  That  it  was  not  necessary  to  secure  a  permit 
from  the  Railroad  Commission  of  the  State  of  Cali- 
fornia. The  contract  was  not  illegal.  The  law  re- 
quiring a  license  was  revenue  raising  and  therefore 
TYialiim'  prohibitum.  If  it  was  necessary  to  secure  such 
a  license  the  appellant  is  estopped  at  this  time  from 
invoking  such  a  defense  on  the  grounds  that  it  was 
the  party  directing  where  the  loads  of  dirt  were  to 
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be  dumped,  it  had  control  over  the  drivers.  All  it 
hired  of  the  appellees  was  the  equipment  and  the 
services  of  the  appellees. 

2  and  3.  The  evidence  justifies  the  award  of  dam- 
ages. It  being  a  factual  question  resolved  in  favor  of 
the  appellees  by  the  jury,  the  reviewing  Court  wdll  not 
disturb  such  a  finding.  The  evidence  affirmatively 
supports  the  amount  of  damages  rendered  by  the  jury. 

4.  The  question  of  duration  of  the  contract  was 
a  factual  one  and  resolved  in  favor  of  the  appellees. 

5.  No  novation  took  place  as  no  new  contract  was 
entered  into. 

6.  The  question  of  fact  was  submitted  to  the  jury 
as  to  the  breaching  of  the  contract  and  the  jury  find- 
ing in  favor  of  the  appellees  on  a  factual  question  will 
not  be  disturbed  by  the  reviewing  Court. 

7.  The  action  of  Young  &  Son  was  dismissed  and 
no  prejudice  was  suffered  by  the  appellant  by  such 
dismissal.  As  a  matter  of  fact,  Young  &  Son  had 
sued  the  appellees  and  such  action  was  pending  at  the 
time  of  the  hearing  of  this  suit.  The  action  here  was 
one  for  damages  for  the  breach  of  contract  and  it 
was  not  contemplated  that  Young  &  Son  were  to  re- 
ceive such  money  but  were  only  to  take  a  certain  sum 
out  of  that  which  was  earned  under  the  contract. 

No  prejudicial  error  was  committed  by  the  trial 
Court  on  any  of  the  motions  made  in  refusing  to 
give  any  of  the  instructions.  What  occurred  to  cause 
the  breach  of  contract  was  simply  this:  Defendant 
would  have  to  pay  a  penalty  if  the  work  was  not  com- 
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pleted  before  the  exj)iration  date  in  April.  Due  to 
the  inclement  and  very  unusual  weather  which  pre- 
vented steamshovels  and  other  work  in  the  manner 
originally  contemplated,  the  w^ork  had  slowed  down, 
trucks  got  stuck  in  the  mud,  shovels  could  not  be 
moved  from  one  location  to  another;  the  work  did  not 
progress  as  contemplated.  During  this  period  appel- 
lant's trucks  were  busy  in  San  Diego;  they  were 
larger  trucks  than  those  furnished  by  the  appellees; 
the  San  Diego  job  was  completed  before  schedule, 
releasing  appellant's  trucks  for  the  San  Francisco 
job.  It  was  more  economical  for  appellant  to  oper- 
ate its  own  trucks,  which  it  did  at  or  about  the  same 
time  it  discharged  appellees  and  terminated  the  con- 
tract without  cause  and  placed  its  own  trucks  on  the 
job.  It  must  be  remembered  that  among  the  other 
contentions  of  the  appellant  was  that  the  equipment 
of  the  appellees  was  not  satisfactory  for  the  purposes 
for  which  it  was  hired.  Apparently  this  contention 
has  been  abandoned  as  it  certainly  is  not  consistent 
with  the  position  that  there  never  was  a  meeting 
of  the  minds  or  that  the  contract  is  void. 

It    is    respectfully    submitted    that    the    judgment 
should  be  affirmed. 

Dated,  San  Francisco, 
February  8, 1943. 

Respectfully  submitted, 

Phillip  Barnt.tt, 

Attorney  for  Appellees, 
A.  L,  Farr  and  R.  P.  Sinclair, 
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IN  THE 
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FOR  THE  NINTH  CIRCUIT 


Macco  Costruction  Company,  a  corporation, 
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vs. 

A.  L.  Farr,  R.  p.  Sinclair  and  Young  &  Son  Co.,  Ltd., 
a  corporation, 

Appellees, 


APPELLANT^S  REPLY  BRIEF. 


The  brief  filed  on  behalf  of  appellees  contains  so  mam 
statements  that  are  not  only  entirely  unsupported  by  the 
evidence  but  are  also  absolutely  untrue  that  we  deem  it 
necessary  to  file  a  reply  brief  in  answer  thereto. 

L 

Statement  of  Alleged   Facts  Contained  in  Appellees' 

Brief. 

On  page  8  appellees  say: 

'The  evidence  discloses     .     .     .     that  the  appellant 
had  control  of  the  drivers." 

On  page  14  appellees  say: 

"That  the  defendant  had  a  permit  and  the  trucks 
were  under  its  supervision." 
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There  is  no  evidence  to  support  any  of  these  statements. 
In  fact  since  the  defendant  \vas  not  engaged  in  the  trans- 
portation business  it  did  not  require  and,  therefore,  did 
not  have  a  permit  under  the  City  Carriers  Act. 

Defendant  did  not  have  control  of  the  drivers,  nor 
supervision  of  the  trucks  except  to  direct  the  drivers  where 
to  haul  the  dirt.  Plaintififs  were  personally  on  the  job 
all  of  the  time  and  were  in  complete  control  of  the  opera- 
tion of  the  trucks.  Both  plaintififs  testified  that  they  were 
not  employees  of  the  defendant  but  that  they  were  en- 
gaged in  the  operation  of  their  own  trucking  business 
[Tr.  pp.  58,  101  I  ;  that  they  supervised  and  watched  the 
drivers,  on  occasions  firing  them,  and  that  on  other  occa- 
sions the  defendant  asked  them  if  they  could  "absorb" 
drivers  which  the  defendant  had  on  its  hands.  [Tr.  pp. 
61-62,  64,  113.] 

Witness  Burch  testified  that  sometimes  plaintififs  did  tell 
him  that  they  needed  drivers  but  that  on  other  occasions 
they  would  procure  the  drivers  themselves,  and  that  the 
drivers  would  report  directly  to  the  plaintififs.  |  Tr.  p. 
146.]  It  is  true  that  the  defendant  actually  paid  the  driv- 
ers but  it  did  so  merely  as  an  advance  to  the  plaintififs. 
The  defendant,  however,  not  only  paid  the  drivers  but  also 
advanced  many  other  expenses  incurred  by  plaintififs,  such 
as  wages  of  mechanics,  gas,  oil  and  grease,  drivers'  and 
mechanics'  Compensation  Insurance,  Social  Security  and 
(31d  Age  Insurance  and  it  also  as  an  advance,  paid  for  cer- 
tain tires  and  parts  for  the  trucks.  The  evidence  conclu- 
sively shows  that  the  plaintififs  continued  the  operation 
of  their  individual  trucking  business  and  that  it  was  they 
who  were  operating  the  trucks  and  not  the  defendant. 
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Again  on  page  8  appellees  state  that: 

"It  was  only  after  working  for  some  time  and 
after  unusual  and  severe  weather  and  due  to  the 
muddy  condition  of  the  roads  and  property  that  the 
drivers  were  directed  to  go  outside  of  the  property 
of  the  Bethlehem  Steel  Company." 

There  is  absolutely  no  such  evidence  in  the  record.  On 
the  contrary  the  evidence  was,  that  at  the  start  of  the 
job  a  few  thousand  yards  of  dirt  were  to  be  hauled  on 
to  the  Bethlehem  property  and  the  rest  was  to  be  hauled 
to  the  waste  dump  on  Third  street,  some  4000  feet  away. 
[Tr.  pp.  149-150,  155-156,  175,  193.] 

On  page  26  appellees  state: 

''That  at  a  certain  time  in  the  early  stages  of  the 
performance  of  the  job  the  weather  was  such  that 
it  made  it  impossible  to  do  the  work  under  the  con- 
ditions originally  contemplated;  that  it  rained  con- 
stantly for  ten  to  fifteen  days  prior  to  December, 
and  during  the  early  part  of  December;  that  there 
were  no  roads;  that  the  mud  was  deep  and  that  there 
was  very  little  traction  for  the  trucks;  that  the  dif- 
ficulties encountered  w^ere  inescapable  and  not  antici- 
pated by  any  one.'' 

Again  on  page  38  appellees  refer  to  the 

'Very  unusual  weather  w^hich  prevented  steam 
shovels  and  otlier  work  in  the  manner  oripinallv 
contem])lated,  the  work  had  slowed  down,  trucks 
got  stuck  in  the  mud,  shovels  could  not  be  moved 
from  one  location  to  another;  the  work  did  not 
progress  as  contemplated." 

All  of  these  statements  are  absolutely  unsupported  by 
the  evidence  and  in  fact  the  only  evidence  with  regard 


to  weather  conditions  is  found  on  pages  68  and  70  of 
the  transcript  that 

"they  did  have  some  sloppy  weather;  that  on  occa- 
sions  trucks   had   to  be   hauled  out  by  caterpillars" 

and  that  on  one  occasion 

"it  was  raining-  at  the  dump  being  very  soft  there 
so  that  the  rear  end  of  the  truck  sank  down  to  the 
bedding." 

As  to  weather  conditions  being  in  contemplation  of  the 
parties,  it  must  be  remembered  that  the  job  was  to  be 
done  during  the  winter  and  the  Court  takes  judicial  no- 
tice that  rain  in  California  may  be  expected  at  that  period 
of  the  year. 

Again  on  page  8  appellees  say: 

"The  need  of  a  permit  is  too  remote  from  the 
cause  of  the  breach." 

We  are  unable  to  answer  this  statement  as  we  do  not 
understand  what  it  means. 

On  page  13  appellees  say: 

"That  the  fines  and  penalties  for  operating  without 
a  permit  from  the  Railroad  Commission  were  never 
invoked  against  the  plaintiffs" 

There  is  no  such  evidence  in  the  case  despite  the  fact 
that  both  plaintiffs  were  on  the  stand  and  testified. 

On  pages  13  and  14  Appellees  say: 

"That  a  license  was  applied  for  and  appellant  as- 
sured appellees  that  it  was  not  necessary  to  have 
a  license  because  the  hauling  was  to  be  done  within 
the  property  of  the  Bethlehem  Steel  Company.'' 
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Again  there  is  no  evidence  to  support  any  such  state- 
ment and  it  is,  in  fact,  untrue. 

On  page  19  appellees  say: 

"That  it  would  be  a  travesty  on  Justice  if  the 
defendant  could  take  advantage  of  the  work  and 
effort  of  the  plaintiff,  accept  the  benefits,  and  then 
be  relieved  from  paying  compensation  because  the 
plaintiffs  might  violate  the  law." 

While  this  happens  to  be  the  law,  nevertheless  the  de- 
fendant has  at  no  time  refused  to  pay  the  plaintiffs  for 
the  work  done  by  their  trucks. 

On  page  19  appellees  also  say  because  appellant  directed 
the  trucks  where  to  go,  it  was  presumed  to  have  had 
knowledge  whether  the  trucks  could  be  driven  to  those 
places.  This  certainly  is  a  uou  seqititur.  Appellant  hav- 
ing directed  the  trucks  to  go  to  a  certain  place  and  plain- 
tiffs having  made  no  objection  thereto,  the  defendant 
was  entitled  to  presume  that  the  plaintiffs  had  the  legal 
right  to  comply  with  its  directions,  including  possession 
of  any  permits  required  by  plaintiffs  to  enable  them  so 
to  do. 

On  pages  32  and  35  appellees  say: 

'That  in  addition  to  $2.70  per  truck  hour  appel- 
lant also  agreed  to  pay  $1.43  wages  per  man  per 
truck  hour,  and  that  this  figure  included  Social  Se- 
curity Insurance,  etc.'* 

Again  the  evidence  utterly  fails  to  support  the  latter 
part  of  this  statement.  In  fact  this  $1.43  is  the  nearest 
even  figure  obtainable  by  dividing  $10.00  per  day,  the 
actual  wages  of  the  drivers,  by  seven,  being  the  number 
of  hours  worked  per  day  per  driver.     It  did  not  include 


the  employer's  share  of  Social  Security  or  Old  Age 
benefits  nor  any  amount  for  Compensation  Insurance 
on  these  drivers. 

Again  on  page  32  appellees  say: 

"That  the  reason  their  trucks  did  not  work  more 
while  they  were  on  the  job  was  because  they  were 
not  permitted  by  appellant  to  work." 

Again  this  is  not  supported  by  the  record.  On  the  con- 
trary it  appears,  even  from  plaintiffs'  own  testimony,  that 
the  reason  the  trucks  did  not  work  more  was  because 
they  were  not  in  condition  to  do  so. 

On  page  35  appellees  say: 

"That  there  is  no  evidence  to  show  that  the  trucks 
were  not  available  and  in  working  condition  when 
called  upon  to  work." 

In  addition  to  the  numerous  witnesses  produced  by  the 
defendant,  plaintiffs'  own  testimony  shows  directly  to  the 
contrary. 

On  page  36  appellees  say: 

"That  the  comj)utation  of  expenses  submitted  by 
appellant  was  not  based  on  actual  expenditures." 

The  evidence  is  directly  to  the  contrary,  this  computa- 
tion being  a  summary  of  the  actual  amounts  expended  by 
defendant  on  behalf  of  plaintiff's  and  did  not  include  ex- 
penditures made  directly  by  plaintiffs,  such  as  personal 
injury,  property  damage,  collision  insurance,  parts,  tires 
nor  did  it  include  an  allowance  for  work  performed  by 
plaintiffs  personally,  nor  did  it  include  any  allowance  for 
depreciation  of  the  trucks  or  their  tires. 
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Finally  on  pages  2)7  and  i"^,  appellees  set  forth  what 
their  counsel  would  like  to  believe  was  the  reason  for 
defendant  ceasing  to  avail  itself  of  plaintiffs'  trucks.  This 
statement  is  too  long  to  repeat  here  but  it  may  be  summed 
up  in  the  expression  ''wishful  thinking,"  there  not  being 
one  iota  of  evidence  to  support  any  of  the  statements 
therein  except  the  statement  that  it  is  the  contention  of 
appellant  that  plaintiffs'  equipment  w^as  not  satisfactorv 
for  the  purposes  for  which  it  had  been  hired. 

Finally  on  page  38  appellees  say: 

''Apparently  this  latter  contention  has  been  aban- 
doned as  it  certainly  is  not  consistent  with  the  posi- 
tion that  there  never  was  a  meeting  of  the  minds  or 
that  the  contract  is  void." 

This  contention  certainly  has  not  been  abandoned  and  we 
are  at  a  loss  to  see  where  lies  the  inconsistency.  It  is 
appellant's  contention  that  there  was  a  meeting  of  the 
minds  and  an  agreement  of  a  hiring  for  an  indefinite 
period,  and  so  long  as  appellant  should  desire  the  services 
of  the  trucks.  Appellant's  contention  that  there  was  no 
meeting  of  the  minds  is  limited  to  the  supposition  that 
the  plaintiffs  understood  the  contract  to  be  for  four 
months.  In  that  event  only  there  was  no  meeting  of  the 
minds.  It  is  likewise  appellant's  contention  that  the  con- 
tract was  void  because  of  plaintiffs'  failure  to  obtain  the 
necessary  permit  from  the  Railroad  Commission.  Cer- 
tainly neither  contention  is  inconsistent  with  the  further 
contention  that  when  the  trucks  showed  up  on  the  job  and 
while  they  remained  on  the  job,  they  were  in  no  condition 
to  perform  the  work  contemplated  at  the  time  when  the 
negotiations  for  the  contract  took  place,  whether  or  not 
these  negotiations  fmally  resulted  in  a  valid  contract. 
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11. 

The  Assignment. 

Appellees  say  on  page  4  that  the  acceptance  of  the 
assignment  by  the  defendant  constitutes  strong  evidence 
that  there  existed  a  contract  between  plaintiffs  and  de- 
fendant for  the  period  of  the  job.  In  fact,  as  we  pointed 
out  in  our  opening  brief,  pages  7-8,  the  circumstances 
surrounding  the  acceptance  of  this  assignment  are  all  but 
conclusive  that  no  such  contract  existed.  Mr.  O'Neill,  the 
attorney  for  Young  &  Sons,  testified  very  definitely  that 
when  he  discussed  with  Mr.  Wells  the  acceptance  of  this 
assignment,  Mr.  Wells  stated  that  the  defendant  would 
not  guarantee  any  payments  to  the  plaintififs  and  would 
accept  the  assignment  only  in  so  far  as  any  moneys  actu- 
ally became  due  plaintiffs  from  the  defendant,  and  that 
he  drew^  the  assignment  with  this  in  view,  thoroughly 
understanding  that  its  acceptance  by  the  defendant  was 
in  no  manner  a  guarantee  that  any  moneys  would  be 
payable  from  the  defendant  to  the  plaintiffs.  fTr.  p. 
45.]  The  form  of  the  acceptance  very  clearly  shows  the 
accuracy  of  Mr.  O'Neiirs  testimony. 


III. 

Novation. 

On  page  27 ,  ct  scq.,  appellees  claim  that  no  novation 
took  place  because  at  that  time  nothing  was  said  about 
the  rate  of  payment  of  the  drivers  nor  the  length  of  time 
which  they  would  work.  It  is  appellant's  contention  that 
if  the  original  contract  did  contemplate  the  hiring  of 
plaintiffs  for  the  duration  of  the  job,  then  a  novation  of 
that  contract  took  place  when  they  acquiesced  in  their  dis- 
missal from  the  job  because  of  their  faulty  equipment 
within  the  first  few  days,  and  thereafter  asked  to  be  per- 
mitted to  return  to  the  job.  The  essential  dift'erence  be- 
tween the  original  and  the  new  agreement  (if  we  assume 
the  original  agreement  was  for  a  definite  period)  was  the 
change  from  a  definite  period  to  a  hiring  at  will,  and  had 
nothing  to  do  with  the  hourly  rate  to  be  paid  plaintiffs 
or  their  drivers. 

In  this  connection  we  wish  to  call  the  Court's  attention 
to  the  statement  of  appellees  on  page  27  as  follows: 

''At  most,  all  that  can  be  said  was  that  the  trucks 
furnished  by  the  plaintiffs  were  to  be  equipped  with 
steel  sideboards  and  a  steel  shield." 

This  statement  is  absolutely  incorrect.  Appellant's  w^it- 
ness  Burch  testified  in  detail  as  to  this  conversation,  and 
that  the  trucks  were  not  in  shape  to  go  to  work  because 
of  faulty  hose  connections,  fan  belts,  wiring,  and  other 
defects.     [Tr.  p.  142.] 
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IV. 
The  City  Carrier's  Act  Is  Not  a  Revenue  Measure. 

Appellees  contend,  page  10,  et  scq.,  that  the  City  Car- 
rier's xA.ct  is  merely  a  revenue  measure,  and  therefore 
does  not  render  void  a  contract  in  violation  of  its  provi- 
sions. 

We  cannot  help  feeling  that  plaintiffs'  counsel  is  con- 
fused between  the  above  Act  and  the  Highway  Carrier's 
License  Law,  Stats,  1933,  page  928,  as  amended,  which 
is  the  revenue  measure  and  which  does  provide  for  a 
license  fee  of  3%  of  the  gross  receipts,  which  under  the 
rate  of  $2.70  per  hour,  would  amount  to  8.1^'  per  hour  on 
their  gross  revenue. 

Not  only  does  the  City  Carrier's  Act  (Stats.  1935,  p. 
1057,  as  amended)  provide  for  a  permit  rather  than  a 
mere  license,  but  the  very  preamble  of  that  Act  shows 
that  its  purpose  is  the  regulation  of  the  use  of  public 
highw^ays  for  the  common  good. 

For  the  convenience  of  the  court,  we  will  quote  this 
preamble : 

''The  use  of  the  public  highways  for  the  transpor- 
tation of  property  for  compensation  is  a  business  af- 
fected with  a  public  interest  and  it  is  hereby  declared 
that  the  purpose  of  this  act  is  to  preserve  for  the 
public  the  full  benefit  and  use  of  public  highways 
consistent  with  the  needs  of  commerce  without  un- 
necessary congestion  or  wear  and  tear  upon  such 
highways;  to  secure  to  the  people  just  and  reason- 
able  rates    for   transportation   by   carriers   operating 
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upon  such  highways;  to  secure  full  and  unrestricted 
flow  of  traffic  by  motor  carriers  over  such  highways 
which  will  adequately  meet  reasonable  public  de- 
mands by  providing  for  the  regulation  of  rates  of 
all  transportation  agencies  so  that  adequate  and  de- 
pendable service  by  all  necessary  transportation 
agencies  shall  be  maintained  and  the  full  use  of  the 
highways  preserved  to  the  public." 

We  would  also  call  the  court's  attention  to  Section  2 
of  said  Act,  which  reads  as  follows: 

''Compliance  vuith  act  essential.  No  carrier  shall 
engage  in  the  business  of  the  transportation  of  prop- 
erty for  compensation  by  motor  vehicle  over  any 
public  highway  in  any  city  of  this  State,  except  in 
accordance  with  the  provisions  of  this  act  which  the 
Legislature  hereby  declares  to  be  enacted  under  the 
power  of  the  State  to  regulate  the  use  of  public 
highways." 

Again,  the  first  sentence  of  Section  3  reads  as  follows: 

"Except  as  hereinafter  provided,  no  carrier  shall  en- 
gage in  the  business  of  transportation  of  property 
for  compensation  by  motor  vehicle  over  any  public 
highway  in  any  city  in  this  State  without  having  first 
obtained  from  the  Railroad  Commission  a  permit 
authorizing  such  operation." 

The  Act  then  requires  in  some  detail,  as  a  prerequisite 
to  the  granting  of  a  permit,  the  obtaining  of  insurance 
by  the  proposed  carrier;  it  then  provides  that  the  rates 
to  be  charged  by  the  carrier  shall  be  in  accordance  with 
the  rates  established  by  the  Commission  and  prohibits 
rebates,  etc.;  and  the  Act  then  by  reference  incoroorates 
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large  portions  of  the  Public  Utilities  Act  of  the  State. 
The  Act  then  provides  for  both  civil  and  criminal  penal- 
ties, not  only  for  operating  at  all  without  a  permit,,  but 
for  violation  of  the  provisions  of  the  Act  after  such 
permit  has  been  obtained. 

While  the  Act  does  provide  in  Section  8  for  the  pay- 
ment of  certain  fees,  these  are  merely  $3.00  upon  the 
tiling  of  an  application  for  permit  and  $1.00  each  year 
for  renewal  thereafter.  It  is  perfectly  obvious  that  this 
small  fee  is  charged  to  meet  the  expenses  necessarily  in- 
curred by  the  Commission  in  connection  with  the  applica- 
tion, and  is  in  no  wise  intended  for  the  purpose  of 
producing  revenue. 

Upon  this  point,  the  case  of  Morel  v.  Railroad  Com- 
mission,  11  Cal.  (2d)  488,  81  Pac.  (2d)  144,  is  conclu- 
sive. This  case  deals  with  this  very  City  Carriers'  Act, 
and  the  court  says  at  page  492: 

"The  primary  purpose  of  such  regulation  is  to 
secure  the  adequacy,  regularity,  and  reliability  of  ser- 
vice, and  the  reasonableness  of  rates  and  charges 
therefor." 

And  again,  on  page  499,  after  quoting  from  the  preamble 
to  the  Act,  the  court  says : 

'Tt  is  apparent  therefore  that  one  of  the  express 
purposes  of  the  City  Carriers'  Act  is  the  preserva- 
tion of  the  highways  and  to  that  end  it  is  declared 
necessary  to  regulate  the  use  of  the  highways  by 
those  transporting  property  thereon  for  commercial 
purposes." 
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V. 

Pleading  Illegality  of  Contract. 

Appellees  contend  that  because  the  defense  of  illegality 
was  not  pleaded  it  was  not  available  to  the  defendants. 

The  only  authorities  cited  by  appellees  in  support  of 
this  contention  are  certain  cases  dealing  purely  with  rev- 
enue statutes  and  the  case  of  Jefferson  v.  Burhans,  85 
Fed.  949.  The  holding,  however,  in  this  case,  as  ex- 
plainted  in  Mechanics  Lis.  Co.  v.  C.  A.  Hoover,  C.  C.  A 
8th,  182  Fed.  590,  593,  is  merely: 

''The  mere  fact  that  an  agreement,  the  consideration 
and  performance  of  which  are  lawful,  incidentally 
assists  one  in  evading  a  law  or  a  public  policy,  is  no 
bar  to  its  enforcement."     (Italics  ours.) 

Moreover,  a  decision  based  upon  Minnesota  law  would 
have  no  application  to  a  contract  entered  into  in  Califor- 
nia in  violation  of  California  law. 

Finally,  it  is  definitely  settled  by  the  California  courts 
that  the  defense  of  illegality  need  not  be  pleaded,  but 
that  as  soon  as  it  appears  that  the  doing  of  the  act  was 
or  would  be  unlawful  under  the  particular  circumstances 
existing,  such  as  the  absence  of  a  permit,  the  Court  must 
deny  any  relief  to  the  plaintiffs,  and  that  this  is  not 
founded  on  any  consideration  for  either  parties  to  the 
lawsuit,  but  is  based  solely  and  squarely  upon  the  fact  that 
to  permit  any  such  recovery  would  be  contrary  to  public 
policy.  See  numerous  cases  cited  under  subdivisions  10 
and.  11,  pages  25  and  26  of  our  opening  brief. 
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VL 

Damages. 

To  assist  the  Court  in  understanding  the  situation  with, 
respect  to  the  financial  result  to  plaintiffs  had  they  con- 
tinued to  work  on  the  job  until  its  completion,  we  have 
attached  hereto  as  an  appendix  a  chart  showing  these 
results  dependent  on  the  amount  of  hours  plaintiffs'  trucks 
would  have  worked. 

The  first  column  of  figures  represents  what  would  have 
been  their  costs  per  hour  had  each  of  those  trucks  worked 
the  entire  twenty-one  hours  per  day,  an  obvious  impossi- 
bility. Under  the  most  favorable  conditions  trucks  do 
require  oiling  and  greasing  and  sundry  current  repairs. 
Moreover,  delays  and  interruptions  are  inherent  in  any 
job,  particularly  one  taken  during  the  winter  months — 
that  is,  the  rainy  season. 

The  next  column  represents  the  cost  per  hour  based 
on  plaintiffs'  own  estimate  of  the  time  the  trucks  would 
have  worked. 

The  last  column  represents  the  hourly  cost  to  plaintiffs 
had  their  trucks  continued  to  work  the  same  proportion 
of  the  time  as  they  had  actually  worked  while  they  were 
on  the  job. 

The  intermediate  columns  represent  hourly  cost  based 
on  hours  per  day  on  the  trucks  as  set  forth  at  the  head  of 
the  respective  columns. 

In  lines  1,  2,  4  and  5  we  have  used  plaintiffs'  own  fig- 
ures in  each  column  since  plaintiffs  claim  these  figures 
represented  cost  per  hour.  We  do  not  believe  the  evi- 
dence supports  plaintiffs'  contention  in  this  respect,  but 
for  the  purpose  of  the  chart  we  have  accepted  it. 
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Line  4  is  plaintiffs'  own  figure  based,  as  they  them- 
selves say,  on  the  trucks  working  84  hours  a  day  [Tr.  pp. 
107-109]  which  is  obviously  so,  as  $27.00  divided  by  84 
equals  32(1;.  As  this  item  of  mechanics  wages  remains 
constant,  naturally  as  the  trucks  worked  a  less  number  of 
hours  the  cost  per  hour  for  this  item  would  increase. 

Furthermore,  this  does  not  take  into  consideration  the 
fact  that  the  cost  as  shown  by  actual  experience  was  in 
excess  of  $1.00  per  hour  [Tr.  pp.  159,  160,  224,  101, 
102  and  103],  nor  does  it  make  any  allowance  for  the 
increase  in  cost  that  Vv^ould  necessarily  be  incurred  by 
reason  of  the  fact  that  this  estimated  cost  of  mechanics 
is  based  upon  mechanics  working  only  twenty-one  hours 
a  day,  with  no  allowance  for  salaries  and  insurance  of 
mechanics  during  the  regular  three  hour  shut  down  period 
which  was  the  only  time  when  work  could  have  been  done 
on  the  trucks  without  taking  them  off  the  job  and  neces- 
sarily stopping  the  revenue  therefrom  during  such  time. 
Actually  each  of  the  mechanics  did  work  eight  hours  a 
day  plus  overtime.     [Tr.  p.  67.] 

Line  7:  Compensation  Insurance  on  the  mechanics 
amounted  to  11^^  of  the  wages  paid  [Tr.  ]).  106]  so  the 
hourly  cost  of  such  insurance  would  increase  in  the  same 
proportion  as  did  the  total  amount  of  wages  paid.  The 
same  applies  to  Social  Security  and  Old  Age  tax  on  the 
mechanics  (lines  7  and  8)  which  is  figured  at  the  rate 
prescribed  by  law,  namely,  3.7%. 

With  regard  to  Compensation  Insurance,  Social  Se- 
curity and  Old  Age  tax  on  the  drivers  (lines  7  and  8), 
we  have  used  the  constant  figure  as  we  have  used  a  con- 
stant figure  for  the  hourly  cost  of  their  wages. 
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Line  9  is  the  tax  imposed  by  the  Revenue  Measure, 
namely  the  Highway  Carriers  License  Act  (Stats.  193v^, 
p.  928  as  amended),  which  plaintiffs  have  confused  with 
the  xA.ct  requiring  a  perm.it  from  the  Railroad  Com- 
mission. 

Line  10  represents  very  low  depreciation  no  matter  how 
little  the  trucks  worked.  The  depreciation  on  the  trucks 
is  based  on  a  depreciation  of  $200.00  per  year  per  truck 
and  the  depreciation  on  the  tires  is  based  on  the  minimum 
ordinary  tire  depreciation  only  had  the  trucks  worked  forty 
hours  a  day. 

Line  11  is  the  value  of  plaintiffs'  time  as  they  them- 
selves claim.  [Tr.  p.  108.]  They  testified  they  were  on 
the  job  twenty-one  hours  a  day  [Tr.  pp.  55,  58]  so  that 
as  the  trucks  worked  less  than  the  full  twenty-four  hours, 
the  hourly  amount  of  this  item  necessarily  increased.  Al- 
though plaintiff's  testified  that  there  was  considerable 
duplication  in  their  time  [Tr.  pp.  55,  58]  we  have  not 
included  this  duplication  in  our  figures. 

Line  15  is  the  total  number  of  days  required  to  complete 
the  job  after  the  plaintiffs  had  left  it,  multiplied  by  the 
number  of  hours  per  day  shown  at  the  head  of  the  colunm. 

The  chart  does  not  take  into  consideration  the  $500.00 
which  plaintiffs  admit  they  earned  during  the  period  be- 
fore the  job  was  completed  and  which  they  would  not 
have  had  the  opportunity  of  earning  had  they  continued 
on  the  job,  in  which  latter  event  their  financial  position 
would  have  been  worse  by  that  $500.00.     The  item  must. 
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therefore,  be  taken  into  consideration  in  determining  what 
their  loss  would  have  been  had  they  continued  to  work 
on  the  job. 

We  believe  that  this  chart  shows  conclusively  that  the 
gross  revenue  of  $2.70  per  hour  from  these  old  trucks 
was  insufficient  to  pay  the  usual  and  ordinary  operating 
expenses  of  trucks  of  that  age  and  in  addition  to  support 
five  people,  to-wit,  the  two  plaintiffs  and  at  least  three 
mechanics,  a  fact  which  was  pointed  out  to  plaintiffs. 
[Tr.  p.  163.] 

VII. 

Error  in  the  Refusing  of  Instructions. 

It  is  highly  significant  that  appellees  in  their  brief  do 
not  even  claim  that  the  Court  did  not  err  in  refusing  to 
instruct  the  jury  either  with  respect  to  the  provisions  of 
the  City  Carriers'  Act  or  with  respect  to  the  necessity 
for  the  plaintiffs  being  "ready,  able  and  willing,"  to  per- 
form their  part  of  the  contract  before  they  would  be  en- 
titled to  recover. 

Neither  do  appellees  even  argue  that  the  failure  to 
give  these  instructions  did  not  constitute  reversible  error. 

In  this  connection,  it  is  interesting  to  note  that  appel- 
lees say,  on  page  6  of  their  brief,  that  the  jury  found  that 
''appellees  were  ready,  willing  and  able  to  perform." 
How  could  the  jury  have  so  found  when  the  Court  refused 
to  submit  this  issue  to  them? 
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VIII. 
Appellees'  Discussion  of  Authorities. 

In  a  brief  of  this  length  it  will  be  impossible  to  discuss 
the  authorities  cited  by  appellees  or  to  consider  their  dis- 
cussion of  the  authorities  cited  in  our  opening  brief.  We 
feel  confident,  however,  that  upon  an  examination  of  the 
authorities  cited  by  either  party,  or  any  additional  author- 
ities which  the  Court  itself  may  read,  they  will  all  be 
found  to  support,  beyond  i)Ossibility  of  doubt,  the  rules 
of  law  set  forth  in  our  opening  brief. 

IX. 
Conclusion. 

We  submit  that  appellees'  reply  brief  has  advanced  no 
reasons  why  the  judgment  in  this  case  should  not  be 
reversed  with  directions  to  the  trial  court  to  dismiss  the 
action,  but  that  on  the  contrary  the  very  fact  that  appellees 
have  felt  themselves  obliged  in  that  brief  to  go  so  far 
afield  from  the  record,  as  established  by  the  evidence  in 
this  case,  very  conclusively  shows  the  inherent  weakness 
of  their  position. 

Respectfully  submitted, 

Walter  O.  Schell, 
Gerald  F.  H.  Delamer, 
Attorneys  for  Defendant  and  Appellant. 
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printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 
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BOARD'S  EXHIBIT  No.  1-B 

United  States  of  America 

Before  the  National  Labor  Relations  Board 
Twenty-First  Region 

Case  No.  XXI-C-1864 

In  the  Matter  of 

NORTH  AMERICAN  AVIATION,  INC. 

and 

UNITED  AUTOMOBILE,  AIRCRAFT  AND 
AGRICULTURAL  IMPLEMENT  WORK- 
ERS OF  AMERICA,  LOCAL  887,  CIO. 

COMPLAINT 
It  having  been  charged  by  United  Automobile, 
Aircraft  and  Agricultural  Imj^lement  Workers  of 
America,  Local  887,  CIO,  hereinafter  called  the 
Union,  that  North  American  Aviation,  Inc.,  here- 
inafter called  Respondent,  has  engaged  in  and  is 
engaging  in,  at  Los  Angeles,  California,  certain 
"unfair  labor  practices  affecting  commerce  as  set 
forth  and  defined  in  National  Labor  Relations  Act, 
approved  July  5,  1935,  49  Stat.  449,  hereinafter 
referred  to  as  the  Act,  the  National  Labor  Rela- 
tions Board,  by  its  Regional  Director  for  its  Twen- 
ty-first Region,  designated  as  agent  of  said  Board 
by  Article  IV,  Section  1,  subsection  (c)  and  Article 
II,  Section  5,  of  its  Rules  and  Regulations,  Series 
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2,  as  amended,  hereby  issues  its  Complaint  and  al- 
leges the  following: 

1.  Respondent  is  a  Delaware  corporation,  having 
its  principal  office  and  place  of  business  and  its 
principal  plant  at  Inglewood,  County  of  Los  An- 
geles, State  of  California,  and  operating  other 
plants  in  other  states  of  tlie  United  States.  Resfjond- 
ent  is  engaged  in  the  manufacture  of  aircraft  and 
aircraft  parts  and  accessories. 

2.  Respondent  causes,  and  at  all  times  herein 
alleged  continuously  has  caused,  large  quantities  and 
Yalua})le  amounts  of  raw  materials  used  by  Re- 
spondent in  connection  with  its  manufacturing  oper- 
ations at  its  plant  at  Inglewood,  California,  to  be 
transported  from  points  and  places  outside  of  the 
State  of  California  to  Respondent's  plant  at  In- 
glewood, California. 

3.  Respondent  causes,  and  at  all  times  herein 
alleged  continuously  has  caused,  large  quantities 
and  valuable  amounts  of  the  aircraft  and  aircraft 
parts  and  accessories  manufactured  by  it  at  its 
Inglewood  plant  to  be  sold  and  transported  from 
the  Inglewood  plant  to  and  through  states  and  ter- 
ritories of  the  United  States  other  than  the  State 
of  California,  and  to  foreign  countries. 

4.  United  Automobile,  Aircraft  and  Agricul- 
tural Implement  Workers  of  America,  Local  887, 
affiliated  with  the  Congress  of  Industi-ial  Organi- 
zations, is,  and  at  all  times  herein  alleged  was,  a 
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labor  organization  within  the  meaning  of  Section  2, 
subsection  (5)  of  the  Act. 

5.  On  April  14,  1941,  the  National  Labor  Rela- 
tions Board,  pursuant  to  Section  9  (c)  of  the  Act, 
certified  the  Union  as  the  exclusive  collective  bar- 
gaining representative  of  the  production,  inspec- 
tion, timekeeping,  production  control,  storekeeping 
and  maintenance  employees  of  Respondent  at  its 
Inglewood,  California,  plant,  including  group  and 
working  leadmen,  excluding  office  workers,  em- 
ployees of  the  engineering  department,  welders, 
plant  police,  supervisors,  officials  who  have  the 
right  to  hire  and  discharge,  and  all  other  super- 
visory employees,  including  and  above  the  rank  of 
assistant  foremen.  Pursuant  to  Section  9  (a)  of  the 
Act,  the  Union  is  now%  and  at  all  times  since  April 
14,  1941,  has  been  the  exclusive  representative  of 
all  such  employees  for  the  purposes  of  collective 
bargaining  with  Respondent  with  respect  to  rates 
of  pay,  wages,  hours  of  employment  and  other  con- 
ditions of  emplojrment. 

6.  On  or  about  July  18,  1941,  Respondent  entered 
into  a  collective  bargaining  agreement  with  the 
Union  as  such  exclusive  collective  bargaining  rep- 
resentative of  said  employees.  A  true  and  correct 
copy  of  said  agreement  is  hereunto  attached,  marked 
Exhibit  ''A"  and  incorporated  herein  by  reference 
as  though  fully  set  forth  herein.  By  said  agreement, 
as  appears  more  particularly  in  Article  V  of  said 
Exhibit   ''A",   a  procedure  was  provided  for  the 
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settlement  and  adjustment  of  any  dispute  arising 
between  Respondent  and  employees  of  Respondent 
covered  by  said  agreement  regarding  the  interpre- 
tation or  application  of  any  of  the  terms  of  the 
agreement  or  any  other  request  or  grievance. 

7.  Respondent  by  its  officers  and  agents,  while 
engaged  as  described  in  paragraphs  1,  2,  and  3  here- 
of, on  or  about  August  12,  1941,  distributed  to  all 
of  its  employees  within  the  unit  covered  by  its  con- 
tract with  the  Union  a  notice,  a  true  and  correct 
copy  of  which  is  attached  hereto,  marked  Exhibit 
'^B'^  and  incorporated  herein  by  reference  as  though 
fully  set  forth  herein,  and  a  copy  of  said  contract, 
Exhibit  *'A''  attached  hereto.  Said  notice  w^as  dis- 
tributed without  consultation  with,  or  notification 
of  the  Union,  and  without  the  knowledge  of  the 
Union.  Since  August  12,  1941,  Respondent  has  given 
a  copy  of  said  notice  and  of  said  contract  to  each 
new  employee  upon  his  employment.  By  said  notice. 
Respondent  did  establish  unilaterally  a  procedure 
for  the  settlement  and  adjustment  of  disputes  or 
grievances  arising  between  Respondent  and  em- 
ployees of  Respondent  covered  by  said  agreement, 
Exhibit  ''A"  attached  hereto,  under  which  pro- 
cedure grievances  would  be  handled  directly  with 
the  employees  involved  and  without  the  knowledge, 
consent,  or  participation  of  the  Union. 

8.  By  its  issuance  of  said  notice  and  its  estab- 
lishment of  said  procedure,  as  set  forth  and  de- 
scribed in  i)aragrai)hs  5,  6,  and  7  hereof.  Respond- 
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ent  has  refused  and  is  refusing  to  bargain  collec- 
tively with  the  Union  as  the  exclusive  representa- 
tive of  its  employees  (as  described  above)  and 
thereby  engaged  in  and  is  thereby  engaging  in  uut 
fair  labor  practices  within  the  meaning  of  Section 
8,  subsection  (5)  of  said  Act. 

9.  By  its  issuance  of  said  notice  and  its  estab- 
lishment of  said  procedure,  as  set  forth  and  de- 
scribed in  paragraphs  5,  6,  and  7  hereof,  Respond- 
ent interfered  with,  restrained  and  coerced  its  em- 
ployees in  the  exercise  of  their  right  to  self-organi- 
zation, to  form,  join,  or  assist  labor  organizations, 
and  to  bargain  collectively  through  representatives 
of  their  own  choosing,  and  thereby  engaged  in  and 
is  thereby  engaging  in  unfair  labor  practices  within 
the  meaning  of  Section  8,  subsection  (1)  of  said 
Act. 

10.  The  acts  of  Respondent,  as  set  forth  in  para- 
graphs 5  through  9  hereof,  occurring  in  connection 
with  operations  of  the  Respondent  described  in 
paragraphs  1  through  3  hereof,  have  a  close,  inti- 
mate and  substantial  relation  to  commerce,  as  de- 
fined in  Section  2  (6)  of  the  Act,  and  have  led,  and 
tend  to  lead,  to  labor  disputes  burdening  or  ob- 
structing commerce  and  the  free  flow  of  commerce. 

11.  The  acts  of  Respondent  set  out  in  para- 
graphs 5  through  9  hereof  constitute  unfair  labor 
practices  affecting  commerce  and  the  free  flow  of 
commerce  within  the  meaning  of  Section  8,  subsec- 
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tions    (1)    and   (5)   and  Sections  2(6)   and   (7)   of 
said  Act. 

Wherefore,  the  National  Labor  Relations  Board, 
on  the  15th  day  of  April,  1942,  issues  its  Complaint 
against  North  American  Aviation,  Inc.,  Respondent 
herein. 

WILLIAM  R.  WALSH, 
Regional  Director 
National  Labor  Relations 

Board 
Twenty-first  Region 
808,  U.  S.  Post  Office  and 

Court  House 
Los  Angeles,  California 


EXHIBIT  A 


AGREEMENT 


This  Agreement  entered  into  by  and  between 
North  American  Aviation,  Inc.,  a  cor2)oration, 
located  at  Inglewood,  California,  hereinafter  called 
^'the  Company, ''  and  the  United  Automobile 
Workers  of  America,  Local  683,  affiliated  with  the 
C.I.O.,  hereinafter  called  '^the  Union''  as  the  ex- 
clusive bargaining  agent  acting  for  and  on  behalf 
of  the  employees  of  the  Company  in  the  unit  de- 
scribed hereinafter,  evidences  the  desire  of  the 
parties  hereto  to  promote  and  maintain  harmonious 
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Exhibit  A — (Continued) 
relations  between  the  Company  and  its  employees 
and  the  willingness  of  the  Company  to  deal  with 
them  through  the  Union  as  their  representatives. 

Article  I 

Duration 

(1)  This  agreement  shall  become  effective  upon 
its  acceptance  by  the  Union  and  the  Company,  and 
shall  remain  in  force  until  the  1st  day  of  July,  1942^ 
and  for  an  additional  period  of  one  year  thereafter, 
with  the  proviso  that  should  either  party  desire  to 
terminate  this  agreement  or  to  modify  any  portion 
or  any  of  the  terms  hereof  it  shall  notify  the  other 
party  in  writing  not  less  than  thirty  (30)  days  prior 
to  the  1st  day  of  July,  1942,  or  the  end  of  any  sub- 
sequent yearly  period,  that  the  party  giving  such 
notice  desires  either  to  terminate  the  agreement  at 
the  end  of  such  yearly  period  or  to  negotiate  such 
amendments  or  changes  of  the  terms  or  provisions 
thereof  as  are  spe^^ified  in  such  notice. 

(2)  Negotiations  upon  such  proposed  amend- 
ments or  changes  of  the  terms  of  this  agreement 
covered  in  the  notices  of  desire  to  amend  shall 
begin  not  later  than  twenty  (20)  days  prior  to  tKe 
expiration  date  or  the  expiration  of  any  subsequent 
yearly  period  and  shall  continue  until  agreement 
is  reached,  and  during  said  negotiations  this  agree- 
ment shall  remain  in  full  force  and  effect,  except 
that  during  such  negotiations  subsequent  to  the 
expiration  date  or  the  expiration  of  any  subsequent 
yearly  period  either  party,  on  ten  (10)  days'  notice 
to  the  other,  may  terminate  said  contract. 
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(3)  This  agreement  shall  be  superseded  by  any 
legal  regulation  which  is  or  which  may  be  imposed 
by  any  governmental  agency  to  the  extent  that  such 
regulation  is  in  conflict  with  any  of  the  terms  and 
provisions  of  this  agreement. 

Article  II 

Recognition 
(1)  The  Company  recognizes  that  by  virtue  of 
and  pursuant  to  the  power  vested  in  the  National 
Labor  Relations  Board,  by  Section  9  (c)  of  the  Na- 
tional Labor  Relations  Act,  49  Stat.  449,  and  pur- 
suant to  Article  III,  Sections  8  and  9,  of  National 
Labor  Relations  Board  Rules  and  Regulations — 
Series  2,  as  amended,  it  was  certified  on  the  14th 
day  of  April,  1941,  that  International  Union,  United 
Automobile  Workers  of  America,  Local  683,  C.I.O., 
Aircraft  Division,  has  l)een  designated  and  selected 
by  a  majority  of  the  production,  inspection,  time- 
keeping, production  control,  store  keeping,  and 
maintenance  employees  of  North  American  Avia- 
tion, Inc.,  Inglewood,  California,  including  group 
and  working  leadmen,  and  excluding  office  workers, 
employees  of  the  engineering  department,  v/elders, 
plant  police,  supervisors,  officials  who  have  the  right 
to  hire,  and  dis^*harge,  and  all  other  supervisory 
employees  including  and  above  the  rank  of  assistant 
foremen,  as  their  representative  for  the  pui'poses 
of  collective  bargaining,  and  that  pursuant  to  the 
provisions  of  Section  9  (a)  of  the  National  Labor 


vs.  North  American  Aviation,  Inc.  9 

Exhibit  A — (Continued) 
Relations  Act,  International  Union,  United  Auto- 
mobile Workers  of  America,  Local  683,  C.I.O.,  is  the 
exclusive  representative .  of  all  such  employees  for 
the  purposes  of  collective  bargaining,  with  respect 
to  rates  of  pay,  wages,  hours  of  employment  and 
other  conditions  of  employment. 

(2)  The  Company  agrees  that  any  present  em- 
ployee who  on  May  1,  1941,  was  a  member  of  the 
Union  or  who  has  become  a  member  of  the  Union 
since  May  1,  1941,  shall  as  a  condition  of  continued 
employment  maintain  membership  in  good  stand- 
ing; and  any  employee  who  hereinafter,  during  the 
life  of  this  agreement,  becomes  a  member  or  is  re- 
instated as  a  member  of  the  union  shall  as  a  con- 
dition of  continued  employment  maintain  member- 
ship in  good  standing. 

Article  IV 

Representation 

(1)  The  Union  shall  be  represented  in  the  plant 
by  one  steward  for  each  250  employees  covered  by 
this  agreement. 

(2)  The  plant  will  be  districted  on  each  shift  by 
agreement  between  the  union  and  the  management 
and  one  steward  shall  be  elected  by  the  members  of 
the  union  in  each  district  to  represent  the  employees 
in  that  district,  as  provided  in  the  grievance  pro- 
cedure. 

(3)  Not  more  than  five  distri<3t  stewards  on  each 
shift  shall  constitute  the  plant  grievance  committee 
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for  that  shift,  to  meet  with  the  management  in  an 
effort  to  settle  appeal  grievances,  as  provided  in  the 
grievance  procedure. 

(4)  District  stewards  and  members  of  the  plant 
grievance  conunittee  shall  be  permitted  to  leave 
their  work  after  reporting  to  their  respective  fore- 
men for  the  pur]:)oses  of  adjusting  grievances  in  ac- 
cordance with  the  grievance  j)rocedure,  and  to  at- 
tend committee  meetings  with  the  management. 

(5)  No  employee  shall  be  eligible  to  serve  as  a 
district  steward  or  a  member  of  the  plant  grievance 
committee  unless  he  is  an  employee  and  has  been 
an  employee  for  more  than  six  months. 

(6)  Upon  entering  a  department  other  than  his 
own  in  the  fulfillment  of  his  duties,  district  stewards 
and  members  of  the  plant  grievance  committee  shall 
notify  the  foreman  of  that  department  of  his  pres- 
ence and  purpose,  if  he  has  been  sent  for,  and  give 
the  foreman  a  copy  of  the  written  grievance  signed 
by  the  employee  involved. 

(7)  While  on  leave  of  absence,  no  employee  shall 
serve  as  a  district  steward  or  a  member  of  the  plant 
grievance  committee. 

(8)  District  stewards  and  members  of  the  ])lant 
grievance  committee  are  subject  to  all  of  the  plant 
rules  regarding  the  conduct  of  employees  on  the 
premises  of  the  Company. 

(9)  The  names  of  the  district  stewards  and  com- 
mitteemen will  be  given  to  the  management  in  writ- 
ing by  the  Union  and  the  management  will  be  ad- 
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vised  of  any  changes  in  district  stewards  or  com- 
mitteemen, in  writing. 

(10)  It  is  understood,  and  agreed  that  each  dis- 
trict steward  and  committeeman  is  employed  to  per- 
form full  time  produ<!tive  work  for  the  Company. 
District  stewards  and  committeemen  will  be  given 
permission  upon  request  to  leave  their  work  dur- 
ing working  hours  to  perform  the  following  duties : 

(a)  To  present  to  the  foreman  grievances  or 
disputes  which  they  have  been  requested  by  an 
employee  or  group  of  employees  to  take  up  with 
the  foreman. 

(b)  When  it  is  necessary  for  them  to  investi- 
gate such  a  grievance  or  dispute  before  it  can 
be  properly  presented  to  the  foreman. 

(c)  When  it  is  necessary  for  him  to  attend, 
as  a  member  of  the  plant  grievance  committee 
of  his  shift,  a  regular  or  special  meeting  of  such 
•committee. 

(d)  A  suitable  form  of  pass  will  be  provided 
when  stewards  or  committeemen  request  per- 
mission to  leave  their  work. 

Article  V 

Grievance  Procedure 

(1)  In  the  event  of  any  dispute  arising  regarding 

the  interpretation  or  application  of  any  of  the  terms 

of  this  agreement  or  any  other  request  or  gi^ievance 

there   shall  be  no  stoppage  of  work  by  any  em- 
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ployee,  and  all  such  matters  shall  be  adjusted  ac- 
cording to  the  following  procedure: 

(a)  Between  the  aggrieved  employee  and  his 
foreman  or  with  his  representative  and  his  fore- 
man. 

(b)  Between  the  district  steward  and  the  fac- 
tory manager  or  his  authorized  representative. 

(c)  Between  the  plant  grievance  committee 
of  the  shift  and  the  works  manager  or  his  au- 
thorized representative  on  that  shift. 

(2)  No  case  will  be  appealed  from  one  of  the 
above  steps  to  the  next  higher  stej)  until  after 
twenty- four  (24)  hours.  The  plant  grievance  com- 
mittee on  each  shift  shall  consist  of  not  more  than 
five  (5)  district  stewards  on  such  shift,  one  of 
whom  shall  be  the  chairman  and  all  of  whom  shall 
be  employees  of  the  Company,  whose  names  have 
been  given  to  the  management  in  writing  by  the 
president  of  the  local  Union. 

Meetings  of  the  management  and  the  plant  griev- 
ance committee  shall  be  scheduled  weekly  on  the 
respe<]!tive  shifts.  Emergency  meetings  may  be  ar- 
ranged by  mutual  agreenient. 

In  the  event  of  failure  by  the  Union  to  appeal 
any  decision  of  a  grievance,  given  at  one  step  of 
the  grievance  procedure  within  five  (5)  working 
days  of  such  decision,  the  case  shall  be  considered 
closed  on  the  basis  of  the  decision  so  given. 

There   is  no   responsibility  on  the   Company  to 
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make  an  adjustment  in  anv  case  unless  presented 
within  three  (3)  days  of  its  occurrence. 

(3)  If  any  case  is  not  satisfactorily  adjusted  by 
the  plant  grievance  committee  on  the  shift  on  which 
the  grievance  arose,  with  the  management's  repre- 
sentative of  that  shift,  it  may  be  appealed  to  the 
general  manager  or  his  authorized  representative, 
and  the  grievance  committee,  within  forty-eight  (48) 
hours  of  such  written  appeal.  The  general  manager 
or  his  representative  will  render  his  decision  in 
writing  to  the  chairman  of  the  grievance  committee 
within  forty-eight  (48)  hours  after  the  meeting 
with  the  committee  if  the  decision  was  not  given  at 
the  meeting. 

(4)  Any  of  the  periods  within  which  any  of  the 
acts  required  in  this  section  are  to  be  performed 
may  be  extended  by  mutual  consent  of  the  parties. 
In  computing  the  time  within  which  the  acts  herein 
are  required  to  be  performed  Saturdays,  Sundays 
and  holidays  shall  be  excluded. 

(5)  Minutes  of  the  meetings*  between  the  griev- 
ance committee  and  the  management  will  be  kept 
and  copies  of  the  minutes  prepared  by  the  manage- 
ment will  be  submitted  to  the  Union.  After  the 
minutes  have  been  accepted  by  both  parties,  copies 
will  be  initialed  by  both  parties  for  their  permanent 
records. 

(6)  The  Company  agrees  that  the  grievance  com- 
mittee and  the  district  stewards  shall  not  be  hin- 
dered, coerced,  restrained,  or  interfered  with  in  the 


14  National  Labor  Relations  Board 

Exhibit  A — (Continued) 
performance  of  their  duties  of  investigating,  pre- 
senting and  adjusting  grievances  or  disputes,  which 
duties  shall  be  conducted  on  Company  time.  It  is 
understood  and  agreed  that  each  grievance  commit- 
teeman has  full  time  productive  work  to  perform 
and  that  he  will  not  leave  his  work  during  work- 
ing hours  except  when  necessary  to  perform  his 
duties  as  herein  defined.  It  is  further  understood 
and  agreed  by  the  parties  hereto  that  each  will  'Co- 
operate  with  the  other  in  reducing  to  a  minimum 
the  actual  time  spent  by  the  district  stewards  and 
members  of  the  grievance  committee  in  investigat- 
ing, presenting  and  adjusting  grievances  or  dis- 
putes. If  the  grievance  committee  finds  it  necessary 
to  make  an  investigation  in  order  to  properly  pre- 
sent a  grievance  or  dispute  to  the  management,  the 
respective  members  shall  be  granted  upon  request 
permission  to  leave  their  work  for  this  purpose,  by 
their  respective  foremen  or  supervisors.  They  shall 
report  to  the  foreman  or  supervisor  the  general 
nature  of  the  grievance  whi-ch  they  are  to  investi- 
gate and  again  report  to  him  upon  their  return  to 
work  in  the  department. 

(7)  If  any  employee  be  discharged  for  any  rea- 
son he  shall  be  given  the  opportunity  to  present  to 
his  district  steward  his  grievance  before  leaving  the 
plant. 

(8)  In  cases  of  disciplinary  layoff  or  discharge 
of  employees  for  infraction  of  shop  rules  or  other 
misconduct  which  merits  discipline,  the  Union  re- 
serves the  right  to  seek  modification  or  elimination 
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of  such  penalty  and  compensation  in  whole  or  in 
part  for  lost  wages  on  the  ground  that  the  em- 
ployee was  wrongfully  disciplined  or  that  the  pen- 
alty was  too  severe  for  the  offense  involved,  and 
such  protest  shall  be  handled  according  to  the 
grievance  procedure  including  the  right  of  appeal 
to  arbitration  as  provided  in  Article  VI. 

(9)  In  the  event  the  Company  has  any  grievance 
against  the  Union  for  failure  to  abide  by  the  terms 
and  conditions  of  this  agreement,  the  grievance 
shall  be  presented  to  the  grievance  -committee  pro- 
vided for  herein,  and  shall  be  subject  to  negotia- 
tions in  accordance  herewith. 

(10)  No  provision  of  this  Article  shall  be  inter- 
preted to  prevent  any  employees  or  group  of  em- 
ployees from  presenting  grievances  to  the  manage- 
ment in  accordance  with  the  provisions  of  Section 
9  (a)  of  the  National  Labor  Relations  Act. 

Article  VI 

Board  of  Arbitration 
(1)  If  a  grievan-ce  or  dispute  with  respect  to  the 
interpretation  or  application  of  any  of  the  terms 
of  this  Agreement  is  not  satisfactorily  settled,  either 
party  to  this  contract  shall  request  that  the  matter 
be  submitted  for  settlement  to  arbitration.  If  such 
request  is  made,  the  other  party  shall  also  agree  to 
submit  the  matter  to  arbitration,  and  it  is  under- 
stood and  agreed  that  the  decision  of  the  Arbitra- 
tion Board,  as  provided  for  in  this  Article,  shall  be 
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final  and  binding  upon  both  parties,  and  therefore 
it  is  agreed  that  during  the  term  of  this  Agreement 
the  Union  or  its  members  shall  not  call  or  engage 
in,  sanction,  or  assist  in,  any  sympathy  or  other 
strike  against,  or  any  slow-down  or  stoppage  of 
work,  of  the  Company,  and  the  Union  will  require 
its  members  to  perform  their  services  for  the  Com- 
pany when  required  by  the  Company  to  do  so,  and 
during  the  term  of  this  Agreement  the  Company 
shall  not  cause  or  permit  any  lockout  of  the  mem- 
bers of  the  Union. 

(2)  The  Arbitration  Board  shall  <3onsist  of  three 
persons,  one  chosen  by  the  Union  and  one  chosen 
by  the  Company  and  a  third  to  be  chosen  by  these 
two.  No  member  of  the  Board  shall  have  any  of- 
ficial, financial  or  other  connection  with  or  interest 
in  either  the  Company  or  the  Union  and  its  affili- 
ates. The  Company  and  the  Union  shall  submit  to 
each  other  the  names  of  their  respective  representa- 
tives, and  the  two  shall  meet  to  choose  the  third 
member  of  said  Arbitration  Board  thirty-six  (36) 
hours  after  the  request  for  arbitration  has  been 
made.  If  the  Company  and  the  Union  representa- 
tives cannot  agree  within  seventy-two  (72)  hours  on 
a  person  to  act  as  the  third  member  of  said  Board, 
the  Company  and  Union  representatives  shall  re- 
quest Dr.  John  K.  Steelman,  Director  of  the  Divi- 
sion of  Conciliation,  Department  of  Labor,  to  sub- 
mit a  list  of  five  persons  qualified  to  act  as  the  third 
member  of  said  Arbitration  Board.   The  Union  rep- 
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resentative  and  the  Company  representative,  after 
the  receipt  of  said  list,  shall  each  have  the  right  to 
strike  two  names  from  it  in  the  following  manner: 
The  two  representatives  shall  determine  by  lot  the 
order  of  elimination,  and  thereafter  each  shall  in 
that  order  alternately  eliminate  one  name  until  only 
one  remains,  the  fifth  or  remaining  name  shall  there- 
upon be  accepted  by  both  the  Union  and  the  Com- 
pany as  the  third  member  of  said  Board.  Said 
Arbitration  Board  shall  thereafter  meet  as  soon  as 
possible  to  hear  and  adjust  said  grievance  or  dis- 
pute. Said  Board  shall  render  its  decision  in  writ- 
ing not  later  than  five  (5)  days  after  it  has  taken 
the  matter  under  submission. 

(3)  The  compensation  and  expense  of  the  third 
member  of  said  Board  shall  be  borne  equally  by  the 
Company  and  the  Union. 

(4)  No  grievance  or  dispute  shall  be  presented 
for  arbitration  until  either  the  Company  or  the 
Union  has  availed  itself  of  the  full  procedure  set 
forth  in  Arti-cle  Y  hereof  and  all  grievances  or  dis- 
putes shall  be  considered  finally  settled  and  not  sub- 
ject to  arbitration  unless  within  fifteen  (15)  work- 
ing days  from  the  date  of  receipt  by  the  Union  of 
the  decision  of  the  management  as  specified  in 
Article  V,  sub-section  3,  the  Union  shall  request  in 
writing  that  the  grievance  or  dispute  be  submitted 
to  arbitration. 

(5)  Before  the  submission  of  a  grievance  or  dis- 
pute to  arbitration,  the  Company  and  the  Union 
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shall  set  forth  in  writing  specifically  the  issue  or 
issues  to  be  submitted  to  arbitration,  and  the  Arbi- 
tration Board  shall  confine  its  decision  to  such  stip- 
ulation of  issue  or  issues. 

(6)  It  is  understood  that  the  Arbitration  Board 
shall  use  every  means  to  expeditiously  present,  -con- 
sider, and  decide  any  and  all  matters  submitted  as 
herein  provided,  and  the  Company  and  the  Union 
agree  to  facilitate  the  deliberations  of  said  Board 
in  every  way  possible.  Said  Board  may  call  any 
employee  as  a  witness  in  any  proceeding  before  it, 
and  the  Company  agrees  to  release  said  witness 
from  work  if  he  is  on  duty.  If  an  employee  witness 
is  called  by  the  Company,  the  Company  will  reim- 
burse him  for  the  time  lost. 

Article  VII 

Management  Prerogatives 
The  right  to  hire,  promote,  discharge  or  discipline 
for  cause,  and  to  maintain  discipline  and  efficiency 
of  employees,  is  the  sole  responsibility  of  the  Com- 
pany except  that  Union  members  shall  not  be  dis- 
criminated against  as  such.  Any  employee  who 
feels  aggrieved  by  any  Company  action  in  this  re- 
spect has  recourse  through  the  grievance  procedure 
set  forth  in  this  agreement  for  the  adjustment  of 
the  grievance.  It  is  recognized  that  the  type  of 
products  to  be  manufactured,  the  location  of  plants, 
the  schedules  of  production,  the  methods,  processes 
and  means  of  manufa^^turing,  etc.,  are  management 
prerogatives. 
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Article  IX 

International  Representative 
The  duly  accredited  International  Representative 
shall  be  permitted  to  attend  meetings  of  the  plant 
grievance  committee  and  the  management,  upon  re- 
quest of  the  management.  In  grievances  appealed 
to  the  plant  grievance  committee  in  which  the  In- 
ternational Representative  must  actually  observe 
the  operations  about  which  the  dispute  has  arisen, 
during  working  hours,  in  order  to  understand  the 
case,  he  will  be  permitted  to  enter  the  plant  to 
make  such  observations,  in  accordance  with  the 
Army,  Navy  and  Company  rules  respecting  plant 
visitors. 

Article  XII 

Qualifications 
Each  of  the  parties  hereto  warrants  that  it  is 
under  no  disability  of  any  kind  that  will  prevent  it 
from  completely  carrying  out  and  performing  each 
and  all  of  the  provisions  of  this  Agreement,  and 
further  that  it  will  not  take  any  action  of  any  kind 
that  will  prevent  or  impede  it  in  the  complete  per- 
formance of  each  and  every  provision  hereof.  This 
agreement  contains  all  of  the  covenants,  stipula- 
tions, and  provisions  agreed  upon  by  the  parties 
hereto,  and  no  representative  of  either  party  has 
authority  to  make,  and  none  of  the  parties  shall  be 
bound  by,  any  statement,  representation,  or  agree- 
ment not  set  forth  herein.     No  violation  or  breach 
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of  this  agreement  shall  be  claimed  by  either  party 
hereto  without  giving  notice  in  writing  to  the  other 
and  allowing  ten  (10)  days  to  such  other  party  for 
redress  or  correction. 

Article  XIII 

Safety 
(3)  No  employee  shall  be  discharged  for  refusing 
to  work  on  a  job  if  his  refusal  is  based  upon  the 
claim  that  said  job  is  not  safe  or  might  miduly  en- 
danger his  health,  until  the  dispute  has  been  ad- 
justed according  to  the  grievance  procedure  set 
forth  in  Article  V  of  this  Agreement. 

Article  XIX 

Specific  Performance 
Either  party  hereto  shall  be  entitled  to  require 
specific    performance    of    the    provisions    of    this 
Agreement. 

Article  XX 

Seniority 
(5)  The  Company  will  maintain  a  complete  seni- 
ority list,  copies  of  which  shall  be  furnished  the 
Union.  Any  claimed  errors  in  the  seniority  list 
may  be  reported  to  the  Company  regularly  through 
the  grievance  procedure. 
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Article  XXVI 

Leaves  of  Absence 
(3)  If  the   Company  shall   refuse  an  employee 
leave  of  absence  the  employee  may  then  avail  him- 
self of  the  grievance  procedure  contained  in  this 
Agreement. 


EXHIBIT  ^'B" 

INFORMATION  FOR  EMPLOYEES 
GRIEVANCE  PROCEDURE 

In  accordance  with  the  National  Labor  Rela- 
tions Act  and  the  policy  of  North  American  Avia- 
tion, Inc.,  every  employee  has  the  privilege  of  pre- 
senting his  grievance  directly  to  the  Management. 

In  order  that  this  procedure  may  be  known  to 
employees,  the  following  steps  are  outlined: 

1.  Employees  must  first  take  up  the  matter 
with  their  Foreman.  If  a  satisfactory  settle- 
ment is  not  reacJi^  the  employee  may  request 
the  presence  of  a  member  of  the  Industrial 
Relations  Department  who  will  help  in  attempt- 
ing to  adjust  the  matter. 

2.  If  the  complaint  is  not  adjusted  satis- 
factorily, a  member  of  the  Industrial  Rela- 
tions Department  will  arrange  a  hearing  with 
the  Works  Manager  or  his  representative. 

3.  Should  the  decision  of  the  Works  Man- 
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ager  not  be  satisfactory  to  the  employee,  he 
may,  if  he  so  desires,  present  a  written  appeal 
to  the  President  of  the  Company.  The  Indus- 
trial Relations  Department  will  assist  the  em- 
ployee in  arranging  for  the  presentation  of  his 
case. 

4.  Should  the  decision  of  the  President  not 
be  satisfactory,  and  the  employee  so  desires,  the 
matter  may  be  submitted  to  outside  arbitra- 
tion in  a  manner  mutually  acceptable  to  both 
the  employee  and  the  Company. 

The  Industrial  Relations  Staff  is  available 
to  all  employees  who  may  desire  information 
or  assistance  with  respect  to  their  rights  or 
privileges  under  either  company  policy  or  col- 
lective bargaining.  Employees  desiring  to  con- 
tact the  Industrial  Relations  Department  may 
call  at  the  following  hours  Monday  through 
Friday : 

First  Shift — At  the  conclusion  of  the  shift. 

Second  Shift — Before  the  shift  starts  work. 

Third  Shift — Third  shift  employees  shall  ask 
their  Foreman  to  make  arrangements  for  an 
appointment.  Such  matters  will  receive  prompt 
attention. 

NORTH     AMERICAN     AVIA- 
TION, INC. 
J.  H.  KINDELBERGER 
President. 
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ANSWER    OF    RESPONDENT   NORTH 
AMERICAN  AVIATION,  INC. 

Comes  Now,  North  American  Aviation,  Inc.,  re- 
spondent in  the  above  entitled  matter,  and  in  an- 
swer to  the  complaint  filed  against  it  herein,  af- 
firms and  denies  as  follows: 

1.  In  answer  to  paragraph  6  of  said  complaint, 
respondent  admits  the  allegations  thereof  and  that 
in  the  agreement  referred  to  in  said  paragraph 
and  attached  to  the  complaint  as  Exhibit  A  a 
procedure  was  provided  for  the  settlement  and 
adjustment  of  any  dispute  arising  between  respond- 
ent and  employees  of  respondent  covered  by  said 
agreement  regarding  the  interpretation  or  applica- 
tion of  any  of  the  terms  of  the  agreement,  or  any 
other  request  or  grievance,  and  in  this  connection 
respondent  alleges  that  by  the  terms  of  paragraph 
(10)  of  Article  V  of  said  agreement  it  was  agreed 
between  the  union  and  respondent  that  any  indi- 
vidual employee  of  respondent  or  group  of  em- 
ployees should  have  the  right  at  any  time  to 
present  grievances  to  respondent  for  adjustment 
and  settlement. 

2.  In  answer  to  paragraph  7  of  said  complaint, 
respondent   denies   that   it   in   any   manner,   shape 

*  or  form  established  unilaterally,   or  in  any  other 
manner,  a  procedure  for  the  settlement  or  adjust- 
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ment  of  disputes  or  grievances  arising  between  re- 
spondent and  the  employees  of  respondent  covered 
by  the  agreement  set  forth  as  a  portion  of  the 
complaint  and  denominated  Exhibit  A,  or  arising 
between  respondent  and  any  of  its  employees;  but 
in  this  connection  respondent  alleges  that  by  the 
terms  of  paragraph  (10)  of  Article  V  of  said  Ex- 
hibit A  attached  to  said  complaint,  the  respondent 
and  the  union  agreed  after  negotiation  that  indi- 
vidual employees  or  groups  of  employees  of  re- 
spondent should  have  the  right  to  present  griev- 
ances to  said  respondent  for  adjustment  without  the 
knowledge,  consent  or  participation  of  the  union. 

3.  In  answer  to  paragraph  8  of  said  complaint, 
respondent  denies  each  and  every  allegation  con- 
tained in  said  paragraph,  and  each  and  every  part 
of  each  thereof,  and  further  specifically  denies  that 
it  established  any  procedure  whatsoever,  whether 
as  set  forth  in  said  complaint  or  otherwise,  or  that 
by  the  issuance  of  any  notice  or  the  following  of 
any  procedure  referred  to  in  the  complaint  the 
respondent  has  refused  at  any  time,  or  is  refusing, 
to  bargain  collectively  with  the  union  as  the  exclu- 
sive representative  of  its  employees,  or  thereby  or 
in  any  manner  has  engaged  in  or  is  engaging  in 
any  unfair  labor  practice  of  any  kind  or  character 
within  the  meaning  of  Section  8,  subsection  (5)  of 
the  Act  referred  to  in  the  said  complaint. 

4.  In  answer  to  paragraph  9  of  said  complaint, 
respondent  denies  each  and  every  allegation   con- 
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tained  in  said  paragraph,  and  each  and  every  part 
of  each  thereof,  and  further  specifically  denies  that 
it  established  any  procedure  whatsoever,  whether 
as  set  forth  in  said  complaint  or  otherwise,  or  that 
by  the  issuance  of  the  said  notice  or  the  following 
of  any  procedure  of  any  kind  or  character,  whether 
as  set  forth  in  said  complaint  or  otherwise,  the  re- 
spondent interfered  with  or  restrained  or  coerced 
its  employees  in  the  exercise  of  their  right  to  self- 
organization,  to  form  or  join  or  assist  labor  organ- 
izations or  to  bargain  collectively  through  repre- 
sentatives of  their  own  choosing,  or  that  it  thereby 
or  in  any  manner  set  forth  in  said  complaint  en- 
gaged in  or  is  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section  8,  subsection  (1)  of 
the  Act  referred  to  in  said  complaint. 

5.  In  answer  to  paragraph  10  of  said  complaint 
the  respondent  admits  that  any  acts  of  respondent 
occurring  in  connection  with  the  operations  of  the 
respondent  described  in  paragraphs  1  through  3 
of  said  complaint  have  a  close,  intimate  and  sub- 
stantial relation  to  commerce,  as  defined  in  Section 
2,  subsection  (6)  of  the  Act;  with  this  exception 
respondent  denies  each  and  every  allegation  con- 
tained in  the  said  paragraph  and  each  and  every 
part  of  each  thereof,  and  further  specifically  denies 
that  any  acts  of  the  respondent  as  set  forth  in  said 
complaint  have  led  to,  or  tend  to  lead  to,  labor  dis- 
putes burdening  or  obstructing  commerce  or  the 
free  flow  of  commerce;  and  in  this  connection  re- 
spondent  alleges   that  under   the   terms   and   pro- 
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visions  of  the  labor  agreement  between  respondent 
and  the  union,  attached  to  said  complaint  as  Exhibit 
A,  and  specifically  Articles  V  and  VI  thereof,  no 
dispute  between  respondent  and  its  employees  or 
the  union  could  lead  or  tend  to  lead  to  a  labor  dis- 
pute that  would  burden  or  obstruct  commerce  or  the 
free  flow  thereof.  Respondent  further  alleges  in  this 
connection  that  the  miion  has  never  at  any  time 
presented  to  respondent  any  complaint  with  resj^ect 
to  the  posting  of  the  notice  attached  to  said  com- 
plaint as  Exhibit  B  for  adjustment  according  to  the 
terms  and  provisions  of  Articles  V  and  VI  of  said 
agreement  attached  to  the  complaint  as  Exhibit  A. 

6.  In  answer  to  paragraph  11  of  said  complaint 
respondent  denies  each  and  every  allegation  set 
forth  in  said  paragraph,  and  each  and  every  part 
of  each  thereof,  and  further  specifically  denies  that 
any  acts  of  the  respondent  referred  to  in  the  said 
complaint  constitute  unfair  labor  practice  or  prac- 
tices affecting  commerce  or  the  free  flow  thereof 
within  the  meaning  of  Section  8,  subsections  (1)  or 
(5),  or  Section  2,  subsections  (6)  and  (7)  of  the 
said  Act,  or  within  any  meaning  whatsoever. 

Wherefore,  respondent  asks  that  the  complaint  of 
the  National  Labor  Relations  Board  issued  on  the 
15th  day  of  April,  1942,  in  this  matter  be  dismissed. 

J.  STUART  NEARY 

of  Gibson,  Dimn  &  Crutcher 
Attorneys  foi*  Respondent 
North  American  Aviation, 
Inc. 
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[Title  of  Board  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  between  North  American 
Aviation,  Inc.,  Respondent  herein,  by  Gibson,  Dunn 
&  Crutcher,  its  attorneys,  and  John  Paul  Jennings, 
Attorney,  National  Labor  Relations  Board,  as  fol- 
lows: 

1.  North  American  Aviation,  Inc.,  hereinafter 
called  the  Respondent,  is  a  Delaware  corporation, 
with  its  principal  office  and  place  of  business  at 
Inglewood,  Comity  of  Los  Angeles,  State  of  Cali- 
fornia, where  Respondent  owns  and  operates  a 
plant,  herein  called  the  Inglewood  plant.  Respond- 
ent is  engaged  at  the  Inglewood  plant  in  the  manu- 
facture of  aircraft  and  aircraft  parts  and  ac- 
cessories. 

2.  North  American  Aviation,  Inc.,  of  Texas,  is 
a  wholly  owned  subsidiary  of  Respondent,  which 
operates  a  plant  for  the  manufacture  of  aircraft 
and  aircraft  parts  and  accessories  at  Dallas,  Texas. 
North  American  Aviation,  Inc.,  of  Kansas,  is  a 
wholly  owned  subsidiary  of  Respondent,  which  op- 
erates a  plant  for  the  manufacture  of  aircraft  and 
aircraft  parts  and  accessories  at  Kansas  City, 
Kansas. 

3.  During  the  calendar  year  1941,  Respondent 
purchased  raw  materials  used  by  it  in  connection 
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with  its  manufacturing  operations  at  its  Inglewood 
plant  of  a  total  value  in  excess  of  $17,000,000,  of 
which  raw  materials  to  the  vahie  in  excess  of  $15,- 
300,000  were  transported  to  the  Inglewood  plant 
from  points  and  places  outside  of  the  State  of  Cali- 
fornia. 

4.  During  the  calendar  year  1941,  Respondent 
sold  aircraft  and  aircraft  parts  and  accessories 
manufactured  by  it  for  a  sum  in  excess  of  $69,- 
500,000.  Products  of  the  Inglewood  plant,  as  above 
specified,  sold  for  a  sum  in  excess  of  $62,550,000, 
were  transported  from  the  Inglewood  plant  to 
States  of  the  United  States  other  than  the  State  of 
California  and  to  foreign  countries. 

5.  For  the  purposes  of  this  proceeding,  Respond- 
ent admits  that  its  operations  affect  commerce 
within  the  meaning  of  Sections  2  (6)  and  (7)  of 
the  National  Labor  Relations  Act. 

Dated:  This  27th  day  of  April,  1942. 

NORTH  AMERICAN  AVIA- 
TION, INC. 
By    GIBSON,  DUNN  &  CRUTCHER 
Its  Attorneys 
J.  STUART  NEARY 
JOHN  PAUL  JENNINGS 

Attorney,  National  Labor  Re- 
lations Board 
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TRANSCRIPT  OF  ORAL  TESTIMONY  BE- 
FORE NATIONAL  LABOR  RELATIONS 
BOARD  ON  JULY  14,  1942. 

Mr.  Reilly:  Now,  what  are  the  typical  kind  of 
grievances  brought  up  by  this  machinery,  sir'? 

Mr.  Neary:  There  isn't  any  evidence  in  the  rec- 
ord that  any  of  them  were  brought  up.  There 
were  only  two  that  we  handled  over  800  of  the  other 
procedure,  but  the  Examiner  refused  the  offer  of 
proof.     The  Board's  attorney  objected  to  it. 

Dr.  Leiserson:  Let  us  look  at  your  notice  No.  4. 
If  the  employee  is  not  satisfied,  the  matter  may  be 
submitted  to  outside  arbitration  in  a  manner  mu- 
tually acceptable  to  both  employee  and  the  com- 
pany. 

Now,  the  law  gives  the  employee  the  right  to  take 
up  grievances  with  the  Management,  and  the  Man- 
agement may — the  provision  of  the  Act  gives  the 
Management  the  right  to  bargain  individually  with 
an  employee  about  how  a  dispute  will  be  arbitrated 
and  if  it  does,  this  obviously — obviously  this  man- 
ner of  setting  up  arbitration  and  whether  they 
agree  on  arbitration  or  not,  in  the  process  of  bar- 
gaining— if  you  do  it  with  a  union  and  set  up  an 
Arbitration  Board,  all  right,  or  you  can  do  it  as 
contact  with  an  individual  in  a  manner  satisfactory 
to  both,  and  that  means  you  have  to  bargain  about 
the  procedure  you  do  set  up,  by  such  a  Board, — 
and  when  that  Board  makes  a  decision  in  the  type 
of  grievance  that  is  contrary  to  a  decision  made 
under  the  ex(^lusive  agreement — you  take  the  A'Ct 
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when  it  said  the  employee  may  go  to  the  employer 
and  present  his  grievance,  give  the  employer  the 
authority  to  set  up  all  of  this  duplicate  machinery 
and  bargain  with  each  individual  about  an  arbitra- 
tion Board? 

Mr.  Neary:  I  don't  pretend  that.  The  only  pro- 
vision here  in  paragra})h  4  of  this  is  not  to  bargam 
— as  to  whether  it  shall  go  to  arbitration,  but  simply 
a  means  that  if  the  methodical  detail 

Dr.  Leiserson  (Interposing)  :  In  a  manner  mu- 
tually accepted — what  does  that  mean?  If  that 
isn't  bargaining,  what  is  it?  J^ot  acceptable  to  no- 
body— and  if  it  is  acceptable,  there  is  a  bargaining. 

Mr.  Neary :  That  is  right ;  I  am  not  denying  that, 
but  there  isn't  any  question  but  what  it  is  necessary 
— it  is  important  that  they  are  given  the  right  to 
present  grievances,  that  they  have  the  right  to 
settle  those  grievances. 

The  right  to  present  grievances  is  the  right. 

The  Chairman:  Would  vou  sav  that  you  have 
the  right  to  settle  those  grievances  outside  of  the 
confines  of  the  joint  agreement? 

Mr.  Neary :    Out  of  line  ? 

The  Chairman:     Yes. 

Mr.  Neary :  Why,  no.  My  contention  is  that  the 
Trial  Examiner's  contention  with  respect  to  the 
matter,  the  construction  of  Section  9,  and  the 
imion's  contention,  and  the  Board's  contention,  at 
the  times  of  the  hearing,  is  wrong. 

I  don't  think  that  when  you  are  settling  a  griev- 
ance, you  are  bargaining  at  all.    You  are  not.  And 
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you  certainly  are  not  bargaining  collectively,  even 
though  you  settle  a  grievance  with  the  Union,  be- 
cause a  grievance  is  a  settlement  of  an  individual 
grievance  in  the — and  it  is  supposed  to  be  settled 
according  to  certain  standards  which  have  been  pre- 
liminarily set  up,  the  standards  of  the  contract. 

The  Chairman:  Now,  take  a  case  that  might 
come  up. 

You  have  a  grievan<!e  for  seniority.  You  have  a 
seniority  basis,  kept  up  with  the  employees,  and 
which  the  union  has  the  right  to  protect. 

Now,  suppose  some  individual  employee  or  group 
of  employees  raise  some  question  and  make  use  of 
this  machinery.  How  can  you  dispose  of  such  a 
grievance  because  if  these  fellows — if  something 
went  Avrong,  that  means  taking  something  away 
from  somebody  else,  because  seniority  means  super- 
ior and  inferior  rights  and  the 

Mr.  Neary  (Interposing)  :  Seniority  always 
means  that  any  contract — according  to  a  definite 
pattern, 

Dr.  Leiserson  (Interposing)  :  But  the  pattern 
would  mean — it  would  be  the  agreement  with  the 
exclusive  bargaining  unit. 

The  Chairman:    Yes. 

Dr.  Leiserson:  All  right,  but  how  would  the 
union  that  has  that  exclusive  agreement  know  when 
you  are  separating  the  thing,  as  you  ^^all  it,  with 
the  individual  under  this  procedure,  or  where  it  is 
undertaken  under  this  procedure,  how  would  the 
union  know  about  it  ^ 
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Mr.  Nearv:  Well,  as  a  practical  matter,  you 
know  as  well  as  I  do  that  in  a  shop  where,  for  in- 
stance, seniority  provisions  prevail  and  I  am  being 
hurt  by  your  advancement  of  your  claim  for  cer- 
tain advancement  over  me  that  it  gets  to  be  i)retty 
generally  known,  I  am  not  worried  about  the  prac- 
tical difficulties. 

Dr.  Leiserson:  Well,  you  might  make  an  agree- 
ment to  give  one  fellow — move  him  up  three  points, 
you  might  agree  to  move  him  up  three  points  on 
the  seniority  list.  0])viously  the  union  would  have 
to  know  about  that. 

But  take  an  example  that  involves  wages  where 
you  have  certain  provisions  with  respect  to  w^ages. 
A  man  has  a  grievance.  You  say  the  standard  is 
your  collective  agreement.  He  goes  to  the  em- 
ployer and  the  employer  under  this  arbitration 
procedure,  fixes  the  wage  with  him  alone 

Mr.  Neary:     That  is  right. 

Dr.  Leiserson:     that  is  outside  the  union — 

the  union  doesn't  know  whether  you  are  undermin- 
ing the  agreement  or  paying  more  than  the  agree- 
ment. Now,  how  can  vou — wouldn't  that  be  in- 
dividually  bargaining  with  respect  to  a  rate  of  pay, 
if  that  settlement  was  not  in  line  with  the  settle- 
ment of  similar  grievances  under  the  collective  bar- 
gaining agreement? 

Mr.  Neary:  It  would  not  be  bargaining.  It 
would  be  a  violation  of  the  contract  in  point,  and 
that  is  what  you  are  assuming  when  you  are  assum- 
ing all  of  these  facts. 
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Dr.  Leiserson:  Wouldn't  it  be  a  violation  of  the 
agreement  to  settle  an  individual  complaint  with 
an  individual  that  involved  standards  set  up  by  the 
exclusive  representative  without  consulting  that  ex- 
clusive representative  as  to  those  standards? 

Mr.  Neary:  Well,  now,  as  a  practical  matter^ 
it  may  be  desirable — the  basic  right  is  their 's.  It 
may  be  desirable  that  a  different  form  of  notice  or 
provision  be  made  for  the  notification  of  the  union 
to  give  them  the  right  to — as  a  matter  of  fact,  about 
any  dispute  that  has  been  settled  individually,  as 
contrary  to  the  rights  that  they  have  under  the  con- 
tract. 

I  insist,  gentlemen,  that  that  is  not  an  issue  in 
this  case;  nothing  about  the  form  of  the  procedure 
here  at  all.  The  question  solely  is  the  right  to  issue 
a  notice  and  establish  a  procedure.  The  question 
is  the  interpretation  of  Section  9  (a),  the  funda- 
mental right  of  an  employee  to  present  a  griev- 
ance individually. 

The  Chairman:  Well,  won't  that  turn  upon  the 
nature  of  what  you  are  trying  to  do  ? 

Mr.  Neary:  No.  As  a  matter  of  fact,  that  is 
one  reason  that  I  am  here. 

The  Chairman:  They  don't  have  an  abstract 
right. 

Mr.  Neary:  I  don't  know  what  they  have  done, 
if  it  isn't  an  abstract  right,  and  a  practical  one, 
under  the  terms  of  the  National  Labor  Relations 
Act.  It  is  an  abstract  right  and  certainly  if  it  can't 
be  exercised,  then  it  isn  't  worth  anything,  but  it 
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The  Chairman  (Interposing) :  Well,  properly 
exercised — proper  or  improper,  you  have  got  to  de- 
cide upon  the  basis  of  what  is  done.  If  you  are 
just  pressing  upon  collective  bargaining,  then  it  is 
wrong,  is  it  not? 

Mr.  Neary:  Well,  I  am  willing  to  go  to  issue  on 
those  points.  As  a  matter  of  fact,  I  attempted  to 
introduce  into  the  record  in  this  case  the  effort  on 
the  part  of  North  American  to  redraft  this  notice 
after  I  had  discussions  with  your  Regional  Director 
of  the  21st  Region,  and  discussions  with  the  union 
representatives  through  the  grievance  procedure  to 
redraft  this  notice  to  conform  to  the  criticisms  that 
had  previously  been  made. 

We  were  perfe-ctly  willinc:  to  do  that.  There  was 
no  question  with  respect  to  that,  and  we  were  never 
requested  to  do  so  by  the  union. 

Dr.  Leiserson :  Well,  I  wonder  whether  the  mis- 
take you  are  making  isn't  this:  There  isn't  any 
question  that  under  the  proviso,  or  you  take  the 
section — the  Act  is  intended  to  set  up  collective  bar- 
gaining, one  representative  for  all  the  employees, 
whether  they  want  the  union  or  not,  for 

Mr.  Neary:  For  the  purposes  of  collective  bar- 
gaining. 

Dr.  Leiserson :    for  the  purpose  of  collective 

bargaining.  All  right.  Now,  in  that  collective  bar- 
gaining agreement  there  is  set  up  machinery  for 
administering  the  bargaining  and  that  includes 
grievance  machinery.    O.  K. 

Now,  knowing  that,  Congress  said  nothing  in  this 
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to  prevent  the  employee  to  go  to  the  employer  and 
present,  if  he  has  got  it,  grievances.  That  correla- 
tively  means  there  is  nothing  in  the  Act  to  prevent 
the  employer  from  fixing  up  the  grievance  with  him, 
provided,  of  course,  he  doesn't  violate  the  Act,  but 
does  that  mean  that  the  presentation  of  grievance 
gives  the  employer  the  right  to  go  beyond  fixing  the 
grievance  and  setting  up  machinery  including 
arbitration  as  if  he  were  paralleling  the  collective 
bargaining  agreement  or  machinery.  That  is  the 
issue  here. 

You  "Can  fix  up  any  grievance  and  you  can  let  him 
go  to  the  highest  operating  officer,  I  suppose,  to  fix 
the  grievance  up,  but  for  you  to  say  "^^I  will  take 
up  with  each  individual" — you  would  have  a  dozen 
arbitration  boards  or  you  might  have  a  dozen  arbi- 
tration boards  as  mutually  agreeable  between  in- 
dividual employees  and  me,  and  then  we'll  parallel 
all  of  that  what  becomes — we'll  parallel  all  of  that 
arbitration  machinery  and  what  becomes  of  the  ex- 
clusive representation  under  those  circumstances? 

Mr.  Neary:  I  don't  think  it  interferes  with  the 
exclusive  representation  at  all.  As  a  matter  of  fact, 
it  is  entirely  possible  to  have  three  or  four  decisions 
respecting  the  same  issue  under  any  grievan^^e  pro- 
cedure or  arbitration  procedure  you  might  set  up. 

There  might  be  a  grievance  today  mth  respect  to 
the  interpretation  of  w^ell,  maintenance  in  union 
membership;  we  have  had  an  arbitration  on  that, 
and  we  have  the  decision  of  an  arbiter  and  an 
arbitration  board  setting  forth  the  rules  and  regula- 
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tions  by  which  we  shall  determine  whether  or  not 
a  person  was  a  member  of  the  union. 

Well,  tomorrow  we  might  have  another  one,  and 
another  and  different  arbitration  board  may,  mider 
a  different  set  of  fact,  following  generally  the  same 
principles  in  the  contract,  set  up  different  standards 
with  respect  to  each  individual  in  the  case. 

But  I  don't  think  that  because  Courts  will  render 
different  decisions  with  different  sets  of  facts,  that 
you  are  changing 

Dr.  Leiserson:  Xow,  wait  a  minute.  You  are 
dealing  with  the  union  and  you — if  you  deal  with 
the  union  and  you  gather  decisions  on  setting  the 
standard  for  determining  w^hether  a  fellow  was  a 
member  of  the  union,  and  you  got  one  decision,  that 
binds  you  in  your  relationship  with  the  union  for 
all  the  employees  covered  by  that  agreement, 

Mr.  Neary  (Interposing)  :  For  the  purposes  of 
collective  bargaining. 

Dr.  Leiserson:  For  the  pui^oses  of  collective 
bargaining. 

Mr.  Neary:  With  respect  to  wages,  hours  and 
working  conditions. 

Dr.  Leiserson:  I  know,  but  it  binds  you  for  all 
of  the  employees  covered  by  that  agreement,  other- 
wise there  is  no  exclusive  agreement. 

Now,  it  is  conceivable  that  under  the  same  ma- 
chinery, that  a  later  judge  or  the  same  judge  might 
revise  his  opinion  and  make  it  less  binding  on  you 
and  the  union  for  all  the  employees  in  the  bargain- 
ing unit — there  can  be  no  discrimination. 
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Now,  then,  if  you  have  a  decision  from  one  Board- 
covering  all  employees  in  the  bargaining  unit  and 
then  another  Board  comes  along  not  acting  in  the 
collective  bargaining  relationship  with  the  union, 
and  it  makes  a  decision  different  from  the  one  made 
under  the  union  agreement  obviously  that  is  setting 
up  complicating  machinery  that  purports  to  say  to 
the  individual  employee  ''regardless  of  the  fact 
that  you  are  covered  by  this  agreement  and  bound 
by  all  the  arbitration  machinery,  I,  the  employer, 
can  set  up  another  arbitration  Board,"  and  if,  per- 
chance he  wants  to  make  a  different  decision,  we  are 
not  bound  by  it. 

Mr.  Neary:  Well,  I  must  answer  two  points 
there. 

In  the  first  place,  I  do  not  think  under  the  Na- 
tional Labor  Relations  Act  nor  under  the  terms  of 
our  agreement,  that  all  employees  are  bound  by  the 
arbitration  or  grievance  procedure. 

Dr.  Leiserson:  Well,  that  is  a  problematical 
question, 

Mr.  Neary:    That's  right. 

Dr.  Leiserson: as  to  what  is  collective  bar- 
gaining. You  would — you  agreed  that  every  person 
in  the  unit  is  represented  by  the  union  and  covered 
by  the  agreement;  there  is  no  question  about  that. 

Mr.  Neary:  For  the  purpose  of  collective  bar- 
gaining. 

Dr.  Leiserson :    By  whatever  the  agreement  said. 

Mr.  Neary:  That  is  right;  by  the  terms  of  the 
agreement.   If  the   terms   of  the   agreement,   even 


38  National  Lahor  Relations  Board 

though  they  made  the  agreement's  procedure  the 
exclusive  machinery,  I  sav  that  under  the  Act  in- 
dividual  employees  may  present  grievances  to  the 
employer,  and  present  isn't 

Dr.  Leiserson:  He  can  fix  them,  but  he  can't  vio- 
late his  bargaining  agreement. 

Mr.  Neary:    I  agree  with  that. 

Now,  as  to  the  second  point:  Suppose  that  we 
come  through  with  this  grievance,  this  individual 
grievance  and  go  to  arbitration  and  the  arbiter 
decides  that  this  individual's  right,  under  the  terms 
of  this  agreement  and  the  facts  in  the  particular 
case.  Now,  that  arbitration  is  not  binding  upon  the 
union.  It  is  binding  only  on  the  company  with  re- 
spect to  an  individual,  to  that  individual. 

Dr.  Leiserson:  All  right.  Now,  with  your  collec- 
tive bargaining  agreement,  the  exclusive  representa- 
tive has  set  up  arbitration  machinery,  hasn't  he? 
— to  arbitration.  That  covers  all  of  the  employees 
in  the  bargaining  unit.  Now,  you  take  the  position 
that  in  spite  of  the  Act  the  provision  that  an  in- 
dividual employee  may  present  a  grievance  to  the 
employer;  that  gives  the  employer  the  right  to 
set  up  other  arbitration  machinery  for  other — for 
the  same  employees  that  are  covered  by  the  exclu- 
sive agreement. 

That's  what  you  expect. 

Mr.  Neary:  For  individual  grievances,  but  not 
as  to— I  don't  understand  that  it  has  the  right  to 
interrupt  the  procedure  of  the 

The  Chairman     (Interposing)  :     Would  you  say 
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that  the — you  have  an  arbitration  case  bringing 
out  one  of  these  individual  grievances  that  they 
arbitrated  and  ruled  differently  from  what  an 
arbitrator  has — in  the  agreement? 

Mr.  Neary :    It  is  entirely  conceivable. 

The  Chairman:  Well,  what  effect  has  it,  then? 
What  is  binding  about  it? 

Mr.  Neary:  The  binding  effect  would  only  be  on 
the  company  with  respect  to  the 

The  Chairman  (Interposing)  :  There  you  have 
an  agreement  which  requires — you  have  differences 
which  the — the  binding 

Mr.  Neary  (Interposing) :  The  effect  would 
only  be  on  the  company. 

The  Chairman:  You  have  an  agreement  which 
requires — you  have  differences — that  agreement  is 
binding  on  all  parties.  You  have  certain  standards 
and  then  you  try  to  get  other  standards — Now,  I 
can  see  that  it  is  quite  possible  for  any  individual 
to  try  to  get  his  grievance  settled  in  accordance  with 
any  agreement — if  you  are  going  to  put  it  up  to 
an  arbitrator  and  have  that  arbitrator  interpret 
that  agreement  in  such  a  way — that  is  his  business 
and 

Mr.  Neary:  I  want  to  try  to  answer  your  ques- 
tion. You  are  assuming  for  the  purpose  of  argu- 
ment, that  it  may  be  possible  for  an  individual  to 
present  individual  grievances  to  his  employer  and 
the  grievance  to  be  attested  to  by  the  employer  up 
to  the  point  of  arbitration,  but  that  beyond  that 
the  employer  may  not  go  with  the  individual  griev- 
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ance  and  may  not  set  up  a  separate  arbitration 
Board  to  determine  any  of  these  rights,  under  the 
provisions  of  this  agreement. 

Dr.  Leiserson:  Then  you  require  joint  bargain- 
ing different  from  the  agreement.  That  employee  is 
within  the  bargaining  unit.  Now,  he  can  go  to  the 
employers  and  the  employers  tell  him,  now  the 
standard  set  here  by  this  exclusive  agreement,  what 
is  decided  by  my  joint  committee  and  the  other, 
plus  arbitration,  under  the  agreement  I  will  give 
you — and  that's  all  he  can  say. 

Mr.  Neary:  I  see  what  you  mean.  I  think  per- 
haps w^e  are  in  agreement  on  that.  I  don't  think 
that  even  under  union  arbitration  that  if  you  have 
an  arbitration  setting  forth  an  interpretation  of 
some  basic  agreement  of  some  sort,  that  the  em- 
ployer has  any  right  in  the  future  thereafter  to 
settle  by  arbitration. 

Those  interpretations  are  determinations  under 
the  basic  agreement — I  think  the  individual  griev- 
ances in  taking  them  up  the  employer  should  be 
bound  not  only  by  the  basic  agreement  that  is 
negotiated,  but  also  by  any  decisions  rendered  in 
imion  grievance  committees  with  respect  to  the 
same  issues. 

Now,  any  violation  of  that  I  consider  w^ould 
clearty  be  a  violation  of  the 

The  Chairman :  Or  any  issue  w^hich  involves  the 
interpretation  of  the  collective  agreement. 

Mr.  Neary :    Well,  your  position  then  is  that  any 

time  an  individual 

(Discussion) 


vs.  North  American  Aviation,  Inc,  41 

Mr.  Neary :  Then  your  question  is  that  any  issue 
that  may  be  raised  by  an  individual  which  involves 
interpretation  of  the  basic  agreement  with  respect 
to  his  rights  must  be  decided  only  in  a  grievance 
procedure,  only  where  the  grievance  procedure  and 
the  contract,  the  arbitration  procedure  and  the 
contract,  through  the 

The  Chairman  (Interposing)  :  The  interpreta- 
tion of  the 

Dr.  Leiserson  (Interposing) :  You  have  an 
agreement  with  an  exclusive  representative  for  all 
of  the  employees  in  the  whole  plant.  And  you  have 
written  it  out,  and  you  have  provisions  in  it  for 
interpreting  and  applying  that  agreement,  that 
this  provision  in  the  Act  which  says  an  employee 
may  present  an  individual  grievance,  that  gives 
you  the  right  to  arrange  with  that  employee  to  get 
an  independent  interpretation  of  your  agreement 
not  with  the  individual  employee  for  you  can't 
make  an  agreement  with  him,  but  to  get  from  a 
third  party,  without  consulting  the  union,  an  in- 
terpretation of  an  agreement  that  you  made  with 
the  union. 

Mr.  Neary:  Yes.  Now,  I  think  this  matter  has 
been  decided  by  Certain  Courts  of  Appeal.  I  think 
in  the  matter  of  National  Labor  Relations  Board 
vs.  Union  Pacific  Stage  the  Court  there  clearly 
held  the  adjustment  of  individual  grievances  direct- 
ly between  employee  and  employer  and  such  pro- 
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cedure — the  Act  does  not  prohibit  the  adjustment 
of  individual  grievances  directly  between  employee 
and  employer  and  such  procedure  is  entirely  con- 
sistent with  collective  bargaining  in  matters  affect- 
ing the  employees  of  the  plant. 

Now,  I  think  that  is  where  we  are 

Dr.  Leiserson  (Interposing)  :  That  is  perfectly 
true,  but  not  duplicating  machinery.  The  adjust- 
ment of  the  grievance  is  one  thing,  but  duplicating 
machinery  is  another. 

Mr.  Neary:  The  point,  Dr.  Leiserson,  is  this: 
We  have  18,000  emplo3^ees  just  in  this  one  plant. 
If  individuals  have  the  right  to  present  grievances, 
and  we  have  corresponding  duties  to  adjust  them, 
we  must  have  some  procedure  because  there  is  too 
great  a  possibility  for  the  things  you  are  pointing 
out  here — for  discrimination  to  arise  in  the  in- 
terpretation of  the  terms  of  the  agreement. 

What  we  want  more  than  anything  else  is  uni- 
formity in  the  interpretation  of  the  terms  of  the 
agreement  and  in  settling  these  grievances.  We 
therefore  must  have  a  procedure  and  we  consider 
that  the  procedure  ought  to  be  uniform  or  parallel 
to  the  set-up  in  the  contract  so  that  there  will  not 
be  any  discrimination  or  favoritism  one  way  or  the 
other. 

Dr.  Leiserson:  With  whom  do  you  make  that 
procedure^  You  can  make  procedure  for  your  own 
people, 

Mr.  Neary:    That's  all. 

Dr.  Leiserson:     and  for  your  own  Manage- 


vs.  North  American  Aviation,  Inc.  43 

merit,  but  you  haven't  any  right  to  bargain  about 
procedure  with  any  individuals. 

Mr.  Neary:  All  we  have  done  is  no  bargaining 
at  all. 

We  simply  set  forth  in  this  notice  the  statement 
that  if  you  desire  to  present  a  grievance  individu- 
ally without  representation  by  the  union,  this  is  the 
only  procedure  by  which  we  will  handle  it. 

Dr.  Leiserson:  You  think  the  Act  permits  you, 
as  an  employer  to  say  to  employees  who  have  an 
exclusive  agreement  and  who  have  been  bound  by 
an  election,  '^Here,  I  want  to  encourage  you  to 
come  to  this  machinery  that  I  am  setting  up,  and 
that's  why  I  am  making  full  parallel  machinery  to 
the  rest  so  that  you  don't  have  to  go  through  the 
union  machinery;  I'll  provide  you  with  a  substi- 
tute." 

You  think  that  was  contemplated  under  the  Act? 

Mr.  Neary:  I  think  that  the  citation  of  cases, 
and  particularly  the  ones  which  we  filed  in  supple- 
mental brief,  I  think  are  indicative  of  an  invitation 
to  come  in  and  work  with  us, — Midland  Steel  Prod- 
ucts Company  vs.  National  Labor  Relations  Board, 
113  Fed.  (2d). 

I  think  that  it  is  necessary  not  that  we — I  mis- 
stated myself  there — Not  that  we  asked  these  people 
to  come  in  and  don't  use  the  other  grievance  pro- 
cedure; I  don't  want  the  Board  to  get  that  impres- 
sion, or  think  that  we  have  the  right — I  think  we 
have  the  right  and  I  think  it  is  our  duty  in  order 
to  avoid  discrimination  and  in  order  to  avoid  the 
possibility  of  discrimination  and  to  make  everything 
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public,  I  think  we  have  the  duty  to  set  forth  pub- 
licly the  procedure  by  which  wt  will  handle  in- 
dividual grievances,  if  we  do. 

Now,  as  a  matter  of  fact,  under  the  provisions 
of  the  notice,  the  fact  is  that  two  grievances  have 
been  handled  in  that  manner,  and  800  some  odd 
have  been  handled  by  the  other  method,  and  the 
statement  of  the  Trial  Examiner  that  we  have  not 
bargained  collectively  and  have  refused  to  bargain 
collectivelv,  seems  to  me  a  little  bit  ludicrous  when 
you  take  into  consideration  that  we  have  been  bar- 
gaining for  the  last  three  weeks  and  had  some  fifty 
odd  issues  settled  under  the  new  contract  and  are 
about  to  come  to  the  War  Labor  Board  with  the 
others. 

Now,  I  want  to  again  impress  this  if  I  may 
have  just  a  second — upon  the  Board,  that  I  see  this 
issue  to  be,  as  the  Trial  Examiner  does,  and  as  all 
the  parties  do,  the  interpretation  of  section  9  (a) 
and  the  proviso  in  the  subsection.  I  think  it  is  high- 
ly important  that  it  ])e  given  by  the  Board  a  clear 
— to  the  employer  and  employees  as  well,  to  give  a 
clear  statement  with  respect  to  the  rights  and  direc- 
tion as  to  what  they  should  do. 

But  I  contend  that  the  Act  itself  provides  that 
we  individuals  have  the  right  to  present  grievances 
and  we  have  the  corresponding  duty  to  listen  and 
to  adjust  grievances,  w^hich  adjustment  even  goes 
to  arbitration.  I  don't  see  how  else  it  can  be,  and 
I  think  our  Courts  have  interpreted  that  section 
and  have  had  it  up  for  consideration  a  number  of 
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times  and  have  had,  in  each  case,  said  exactly  what 
subsection  9  savs  itself,  the  difference  between  col- 
lective  bargaining  with  respect  to  rates,  wages  and 
hours  and  working  conditions  and  the  determina- 
tion  and   adjustment   of   an   individual   grievance. 

You  are  not  affecting  collective  bargaining  or  the 
collective  bargaining  rights  of  the  majority  group 
when  you  are  determining  an  individual  grievance. 
It  has  nothing  to  do  with  it.  The  procedure  here  is 
not  inconsistent  with  collective  bargaining  and  the 
collective  bargaining  rights  of  individuals. 

Thank  you. 

The  Chairman  (Interposing)  :  It  doesn't  say 
that  nothing  beyond  the  presentation  shall  happen. 

Mr.  Kaplan :  We  believe  that  the  statement  con- 
tained in  the  House  report  answers  that  rather 
clearly.  It  is  a  one  sentence  statement  that 
reads 

The  Chairman  (Interposing)  :  What  is  the  sen- 
tence ? 

Mr.  Kaplan:  It  provides  in  section  9  (a),  ex- 
pressly stated,  that  any  employee  or  group  of 
employees  shall  have  the  right  at  any  time  to  pre- 
sent grievances  to  employers,  and  the  majority  rule 
does  not  preclude  adjustment  in  individual  cases 
outside  the  scope  of  the  basic  agreement. 

In  other  words,  that  is  outside  of  wages,  hours 
and  other  conditions  of  employment. 

The  Chairman:  Interpreting  that,  it  is  for  the 
purpose  of  presenting  for  adjustment  certain  types 
of  grievances ;  is  that  your  point  ? 
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public,  I  think  we  have  the  duty  to  set  forth  pub- 
licly the  procedure  by  which  wt  will  handle  in- 
dividual grievances,  if  we  do. 

Now,  as  a  matter  of  fact,  under  the  provisions 
of  the  notice,  the  fact  is  that  two  grievances  have 
been  handled  in  that  manner,  and  800  some  odd 
have  been  handled  by  the  other  method,  and  the 
statement  of  the  Trial  Examiner  that  we  have  not 
bargained  collectively  and  have  refused  to  bargain 
collectivelv,  seems  to  me  a  little  bit  ludicrous  when 
vou  take  into  consideration  that  we  have  been  bar- 
gaining  for  the  last  three  weeks  and  had  some  fifty 
odd  issues  settled  under  the  new  contract  and  are 
about  to  come  to  the  War  Labor  Board  with  the 
others. 

Now,  I  want  to  again  impress  this  if  I  may 
have  just  a  second — upon  the  Board,  that  I  see  this 
issue  to  1)e,  as  the  Trial  Examiner  does,  and  as  all 
the  parties  do,  the  interpretation  of  section  9  (a) 
and  the  proviso  in  the  subsection.  I  think  it  is  high- 
ly important  that  it  be  given  by  the  Board  a  clear 
— to  the  employer  and  em^Dloyees  as  well,  to  give  a 
clear  statement  with  respect  to  the  rights  and  direc- 
tion as  to  what  they  should  do. 

But  I  contend  that  the  Act  itself  provides  that 
we  individuals  have  the  right  to  present  grievances 
and  we  have  the  corresponding  duty  to  listen  and 
to  adjust  grievances,  which  adjustment  even  goes 
to  arbitration.  I  don't  see  how  else  it  can  be,  and 
I  think  our  Courts  have  interpreted  that  section 
and  have  had  it  uj)  for  consideration  a  mmiber  of 
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times  and  have  had,  in  each  case,  said  exactly  what 
subsection  9  savs  itself,  the  difference  between  col- 
lective  bargaining  with  respect  to  rates,  wages  and 
hours  and  working  conditions  and  the  determina- 
tion  and   adjustment   of   an   individual   grievance. 

You  are  not  affecting  collective  bargaining  or  the 
collective  bargaining  rights  of  the  majority  group 
when  you  are  determining  an  individual  grievance. 
It  has  nothing  to  do  with  it.  The  procedure  here  is 
not  inconsistent  with  collective  bargaining  and  the 
collective  bargaining  rights  of  individuals. 

Thank  you. 

The  Chairman  (Interposing)  :  It  doesn't  say 
that  nothing  beyond  the  presentation  shall  happen. 

Mr.  Kaplan :  We  believe  that  the  statement  con- 
tained in  the  House  report  answers  that  rather 
clearly.  It  is  a  one  sentence  statement  that 
reads 

The  Chairman  (Interposing)  :  What  is  the  sen- 
tence ? 

Mr.  Kaplan:  It  provides  in  section  9  (a),  ex- 
pressly stated,  that  any  employee  or  group  of 
employees  shall  have  the  right  at  any  time  to  pre- 
sent grievances  to  employers,  and  the  majority  rule 
does  not  preclude  adjustment  in  individual  cases 
outside  the  scope  of  the  basic  agreement. 

In  other  words,  that  is  outside  of  wages,  hours 
and  other  conditions  of  employment. 

The  Chairman:  Interpreting  that,  it  is  for  the 
purpose  of  presenting  for  adjustment  certain  types 
of  grievances ;  is  that  your  point  ? 
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Mr.  Kaplan:  The  point  is  that  they  are  outside 
the  scope. 

The  Chairman:  The  limitation  is  there,  outside 
the  scope  of  the 

Mr.  Kaplan:  Yes,  we  have  no  argument  on  that 
principle. 

The  Chairman:  Yes.  You  couldn't  do  anything 
more  than  present  them;  no  obligation. 

Mr.  Kaplan:  No;  we  are  not  contending  that 
matters  outside  the  scope  of  our  jurisdiction  can't 
be  adjusted,  but  that  matters  which  are  adjusted 
which  are  within  the  scope  of  wages,  hours  and 
working  conditions  directly  affect  the  union  and 
will  undermine  its  authority  in  the  plant. 


vs.  North  American  Aviation,  Inc,  47 

United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  C-2198 

In  the  Matter  of 

NORTH  AMERICAN  AVIATION,  INC. 

and 

UNITED  AUTOMOBILE,  AIRCRAFT  and 
AGRICULTURAL  IMPLEMENT  WORK- 
ERS OP  AMERICA,  LOCAL  887,  C.  I.  O. 

Mr.  John  Paul  Jennings, 

for  the  Board. 
Gibson,  Dunn  &  Crutcher, 

by    Mr.  J.  Stuart  Neary 
and  Mr.  J.  H.  Peckham, 

of  Los  Angeles,  Calif., 
for  the  respondent. 

Gallagher  &  Wirin, 
by     Mr.  Victor  Kaplan, 

of  Los  Angeles,  Calif., 
for  the  Union. 

Miss  Grace  McEldowney, 
of  counsel  to  the  Board. 

DECISION  AND  ORDER 

Statement  of  the  Case 
Upon  an  amended  charge  duly  filed  by  United 
Automobile,  Aircraft  and  Agricultural   Implement 
Workers  of  America,  Local  887,  C.  I.  O.,  herein 
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called  the  Union,  the  National  Labor  Relations 
Board,  herein  called  the  Board,  by  the  Regional 
Director  for  the  Twenty-first  Region  (Los  Angeles, 
California),  issued  its  complaint  dated  April  15, 
1942,  against  North  American  Aviation,  Inc.,  Ingle- 
wood,  California,  herein  called  the  respondent,  al- 
leging that  the  respondent  had  engaged  in  and  was 
engaging  in  unfair  labor  practices  affecting  com- 
merce, within  the  meaning  of  Section  8  (1)  and 
(5)  and  Section  2  (6)  and  (7)  of  the  National  La- 
bor Relations  Act,  49  Stat.  449,  herein  called  the 
Act.  Copies  of  the  complaint,  accompanied  by  no- 
tice of  hearing,  were  duly  served  upon  the  respond- 
ent and  the  Union. 

With  respect  to  the  unfair  labor  practices,  the 
complaint  alleged,  in  substance:  (1)  that  on  or 
about  August  12,  1941,  at  a  time  when  there  existed, 
between  the  respondent  and  the  Union,  a  collective 
bargaining  agreement  recognizing  the  Union  as  the 
exclusive  bargaining  representative  of  the  respond- 
ent's employees  in  a  unit  previously  found  by  the 
Board  to  be  appropriate  and  providing  a  procedure 
for  the  settlement  and  adjustment  of  disputes  aris- 
ing between  the  respondent  and  such  employees,  the 
respondent  distributed  to  all  the  employees  in  the 
appropriate  unit,  without  consultation  with  the 
Union  and  without  its  knowledge,  and  since  Au- 
gust 12,  1941,  has  given  to  all  new  employees,  copies 
of  a  notice  establishing  unilaterally  a  procedure  for 
the  adjustment  of  disputes  or  grievances  arising 
between  the  respondent  and  its  employees;  (2)  that 
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the  procedure  thus  unilaterally  established  by  the 
respondent  provided  that  grievances  would  be  han- 
dled directly  with  the  employees  involved  and  with- 
out the  knowledge,  consent,  or  participation  of  the 
Union;  (3)  that,  by  the  issuance  of  the  notice  and 
the  establishment  of  this  procedure,  the  respondent 
has  refused  and  is  refusing  to  bargain  collectively 
with  the  Union  as  the  exclusive  representative  of 
its  employees ;  and  (4)  that,  by  the  issuance  of  the 
notice  and  the  establishment  of  this  procedure,  the 
respondent  has  interfered  with,  restrained,  and 
coerced  its  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7  of  the  Act. 

Pursuant  to  notice,  a  hearing  was  held  at  Los 
Angeles,  California,  on  April  27,  1942,  before  C.  W. 
Whittemore,  the  Trial  Examiner  duly  designated 
by  the  Chief  Trail  Examiner.  The  Board,  the  re- 
spondent, and  the  Union  were  represented  at  and 
participated  in  the  hearing.  Full  opportunity  to  be 
heard,  to  examine  and  cross-examine  witnesses,  and 
to  introduce  evidence  bearing  upon  the  issues  was 
afforded  all  parties. 

At  the  opening  of  the  hearing  the  respondent 
filed  its  answer,  in  which  it  admitted  having  en- 
gaged in  the  acts  alleged,  but  denied  that  said  acts 
constituted  unfair  labor  practices  within  the  mean- 
ing of  the  Act.  As  an  affirmative  defense  the  answer 
alleged,  in  substance,  that  under  the  contract  be- 
tween the  respondent  and  the  Union  it  was  agreed 
that  any  individual  employee  or  group  of  employees 
should  have  the  right  at  any  time  to  present  griev- 
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ances  to  the  respondent.  Also  at  the  opening  of  the 
hearing,  the  respondent  moved  that  the  complaint 
be  dismissed  forthwith,  on  the  ground  that  the  acts 
alleged  in  the  complaint  could  not  lead  or  tend  to 
lead  to  labor  disputes  burdening  or  obstructing 
commerce  or  the  free  flow  of  connnerce,  because  the 
contract  between  the  respondent  and  the  Union 
provides  that  disputes  shall  ))e  arbitrated  and  that 
there  shall  therefore  be  no  strikes  or  lockouts  dur- 
ing the  term  of  the  contract.  The  motion  was  denied 
by  the  Trial  Examiner.  At  the  close  of  the  hearing, 
he  reserved  ruling  upon  a  renewal  of  the  same  mo- 
tion, which  he  thereafter  denied  in  his  Intermediate 
Report.^  During  the  hearing  the  respondent  offered 


^  Since  Section  10  (a)  of  the  Act  provides  that 
the  power  of  the  Board  to  prevent  unfair  labor 
practices  affecting  conmierce  '^  shall  be  exclusive  and 
shall  not  be  affected  by  any  other  means  of  adjust- 
ment or  prevention  that  has  been  or  may  be  estab- 
lished by  agreement,  code,  law,  or  otherwise,"  it  is 
clear  that  the  contract's  arbitration  provision  does 
not  deprive  the  Board  of  jurisdiction  it  would  other- 
wise have.  Cf.  N.L.R.B.  v.  Newark-Morning  Ledger 
Co.,  120  F.  (2d)  266  (CCA.  3).  The  no-strike,  no- 
lock-out  provision  in  the  contract  is,  of  course,  de- 
signed to  keep  disputes  between  the  parties  from 
interrupting  the  res])ondent's  operations  and  there- 
by burdening  or  obstructing  commerce,  but  it  con- 
stitutes no  guarantee  that  such  interruptions  will 
not  occur.  Furthermore,  a  labor  organization's 
agreement  not  to  strike  cannot  be  regarded  as  pre- 
cluding the  Board  from  proceeding  under  the  Act 
to  prevent  unfair  labor  practices;  the  very  purpose 
of  the  Act  is  to  remove  unfair  labor  practices  before 
they  result  in  labor  disputes  affecting  commerce. 
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to  prove  that  only  2  grievances  had  been  handled 
under  the  grievance  procedure  outlined  in  its  no- 
tice of  August  12,  1941,  and  that  over  800  had  been 
handled  under  the  contract  procedure.  It  also  of- 
fered to  prove  that,  after  the  filing  of  the  original 
charge  by  the  Union,  and  after  consultation  by  the 
respondent  with  the  Regional  Director,  a  substitute 
notice  was  prepared  for  distribution,  but  that  it 
was  not  distributed  because  of  the  issuance  of  the 
complaint  herein.^  Both  offers  of  proof  were  re- 
jected by  the  Trial  Examiner.^  During  the  course 
of  the  hearing,  the  Trial  Examiner  made  rulings 
on  other  motions  and  on  the  admissibilitv  of  evi- 
dence.  The  Board  has  reviewed  the  rulings  of  the 
Trial  Examiner  and  finds  that  no  prejudicial  er- 
rors were  committed.  The  rulings  are  hereby  af- 
firmed. At  the  close  of  the  hearing,  counsel  for  the 
Board,  the  respondent,  and  the  Union  argued  orally, 
on  the  record,  before  the  Trial  Examiner.  Briefs 
were  thereafter  filed  with  him  by  the  respondent 
and  the  Union. 

Thereafter,  the  Trial  Examiner  filed  his  Inter- 
mediate Report,  dated  May  20,  1942,  copies  of  which 
were  duly  served  upon  the  parties.  He  found  that 


^  The  respondent  admitted  that  the  Union  had  not 
been  consulted  about  the  proposed  substitute  notice. 

^The  Board  accepts  as  true  the  facts  which  the 
respondent  offered  to  prove.  Assuming  their  truth, 
they  do  not  affect  the  Board's  decision  as  herein- 
after set  forth. 
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the  resi)ondeiit  bad  engaged  in  and  was  engaging 
in  unfair  labor  practices  affecting  commerce,  witb- 
in  tbe  meaning  of  Section  8  (1)  and  (5)  and  Sec- 
tion 2  (6)  and  (7)  of  tbe  Act,  and  recommended 
tbat  the  respondent  cease  and  desist  therefrom  and 
take  certain  affirmative  action  designed  to  effectu- 
ate the  policies  of  the  Act.  Exceptions  to  tbe  In- 
termediate Rejjort  were  filed  by  tbe  respondent  on 
June  22,  1942.  The  respondent  and  tbe  Union  filed 
briefs  on  June  29,  1942,  and  supplemental  briefs  on 
July  13,  1942 ;  and  on  July  23,  1942,  tbe  respondent 
filed  a  reply  to  the  Union's  supplemental  brief. 

Upon  request  of  the  parties  and  pursuant  to  no- 
tice, a  bearing  was  duly  held  before  tbe  Board  in 
Washington,  D.  C,  on  July  14,  1942,  for  the  pur- 
pose of  oral  argument.  Tbe  respondent  and  tbe 
Union  were  represented  by  counsel  and  participated 
in  tbe  hearing. 

Tbe  Board  has  considered  tbe  exceptions  and 
briefs  filed  by  the  parties  and,  insofar  as  the  ex- 
ceptions are  inconsistent  with  tbe  findings,  con- 
clusions, and  order  set  forth  below,  finds  them  to 
be  without  merit. 

Upon  the  entire  record  in  the  case,  the  Board 
makes  the  following: 

FINDINGS  OF  FACT 

I.    The  business  of  the  respondent 
North   American   Aviation,   Inc.,   is  a   Delaware 
corporation  having  its  principal  office  and  place  of 
business    at    Inglewood,    County    of    Los   Angeles, 
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California,  where  it  owns  and  oi^erates  a  plant  for 
the  manufacture  of  aircraft  and  aircraft  parts 
and  accessories.  During  1941  the  respondent  pur- 
chased raw  materials  valued  at  more  than  $17,000,- 
000.  Of  this  total,  raw  materials  valued  at  more 
than  $15,300,000  were  transported  to  the  Inglewood 
plant  from  points  outside  the  State  of  California. 
During  the  same  period  the  respondent  sold  air- 
craft and  aircraft  parts  and  accessories  produced 
by  it  for  a  sum  in  excess  of  $69,500,000.  Of  this 
total,  products  selling  for  more  than  $62,550,000 
were  transported  from  its  Inglewood  plant  to  States 
other  than  California,  and  to  foreign  countries. 

The  respondent  concedes  that  its  operations  affect 
commerce,  within  the  meaning  of  the  Act. 

II.  The  organization  involved 
United  Automobile,  Aircraft  and  Agricultural 
Implement  Workers  of  America,  Local  887,  is  a 
labor  organization  affiliated  with  the  Congress  of 
Industrial  Organizations,  admitting  to  membership 
employees  of  the  respondent. 

III.    The  unfair  labor  practices 
A.     The  appropriate  unit  and  the  majority  status 
of  the  Union 

On  January  23,  1941,  the  Board  issued  a  Decision 
and  Direction  of  Election  in  which  it  found  that 
the  respondent's  production,  inspection,  timekeep- 
ing, production  control,  storekeeping,  and  main- 
tenance employees,  with  certain  specified  inclusions 
and  exclusions,  constituted  an  appropriate  bargain- 
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ing  unit;  and  on  April  14,  1941,  the  Board  certi- 
fied International  Union,  United  Automobile  Work- 
ers of  America,  Local  683,  C.I.O.,  Aircraft  Division, 
as  the  exclusive  bargaining  representative  of  all 
such  employees/  On  July  18,  1941,  the  respondent 
and  Local  683  entered  into  a  collective  bargaining 
agreement,  by  the  terms  of  which  the  respondent 
recognized  Local  683  as  the  exclusive  collective 
bargaining  representative  of  all  employees  in  the 
appropriate  unit.  Thereafter  the  Union,  a  local  of 
the  same  j^arent  organization,  became  the  successor 
to  Local  683.^  Since  then,  the  respondent  has  rec- 
ognized the  Union  as  the  bargaining  representative 
of  its  employees  in  the  unit  found  appropriate  by 
the  Board.  Neither  the  appropriateness  of  that  unit 
nor  the  representative  status  of  the  L^nion  is  con- 
tested in  the  ])resent  proceeding. 

We  therefore  find,  as  we  did  in  the  prior  repre- 
sentation proceeding,  that  the  production,  inspec- 
tion, timekeeping,  production  control,  storekeep- 
ing,  and  maintenance  employees  at  the  respondent's 


"^Matter  of  North  American  Aviation,  Inc.,  and 
International  Union,  United  Automobile  Workers 
of  America,  Local  683,  C.  I.  O.,  29  N.L.R.B.  148  and 
30  N.L.R.B.  1196. 

^  Local  683  admitted  to  membership  employees  of 
aircraft  companies  other  than  the  respondent,  as 
well  as  employees  of  the  respondent;  membership 
in  the  Union  is  restricted  to  employees  of  the  re- 
spondent. For  the  purposes  of  this  decision  the  two 
locals  are  considered  as  a  single  organization  and 
are  both  hereinafter  referred  to  as  the  Union. 
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Inglewood  plant,  including  group  and  working 
leadmen,  but  excluding  office  workers,  employees  of 
the  engineering  department,  welders,  plant  police, 
supervisors,  officials  who  have  the  right  to  hire  and 
discharge,  and  all  other  supervisory  employees  in- 
cluding and  above  the  rank  of  assistant  foremen, 
constitute  a  unit  appropriate  for  the  purposes  of 
collective  bargaining,  and  that  said  unit  insures  to 
employees  of  the  respondent  the  full  benefit  of  their 
right  to  self-organization  and  collective  bargaining 
and  otherwise  effectuates  the  policies  of  the  Act. 
We  further  find  that,  at  all  times  since  April  14, 
1941,  the  Union  has  been,  and  that  it  now  is,  the 
exclusive  representative  of  all  the  employees  in  said 
unit  for  the  purposes  of  collective  bargaining  with 
respect  to  rates  of  pay,  wages,  hours  of  employ- 
ment, and  other  conditions  of  employment. 

B.     The  respondent's  grievance  procedure 

Article  V  of  the  contract  between  the  respondent 
and  the  Union  reads,  in  part,  as  follows : 

Grievance  Procedure 

(1)  In  the  event  of  any  dispute  arising  re- 
garding the  interpretation  or  application  of  any 
of  the  terms  of  this  agreement  or  any  other  re- 
quest or  grievance  there  shall  be  no  stoppage  of 
work  by  any  employee,  and  all  such  matters 
shall  be  adjusted  according  to  the  following 
procedure : 

(a)    Betw^een  the  agggrieved  employee  and 

his  foreman  or  with  his  representative  and 

his  foreman. 
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(b)  Between  the  district  steward  and  the 
factory  manager  or  his  authorized  represen- 
tative. 

(c)  Between  the  plant  grievance  commit- 
tee of  the  shift  and  the  works  manager  or 
his  authorized  representative  on  that  shift. 

Other  subdivisions  of  the  same  article  relate  to  va- 
rious details  of  the  procedure,  including  a  provision 
for  appeal  to  the  general  manager  or  his  authorized 
representative  in  any  case  not  satisfactorily  adjust- 
ed by  the  plant  grievance  committee  on  the  shift  on 
which  the  grievance  arose  and  the  management's 
representative   on  that  shift.   Subdivision  '^(10)/' 
the  last  subdivision  of  the  article,  reads  as  follows: 
(10)     No  |)ro vision  of  this  Article  shall  be 
interpreted  to  prevent  any  employees  or  group 
of  employees  from  presenting  grievances  to  the 
management  in  accordance  with  the  provisions 
of  Section  9   (a)  of  the  National  Labor  Rela- 
tions Act.^ 
Article  VI  of  the  contract  makes  provision  for 


^Section  9  (a)  of  the  Act  provides  that:  ^'Repre- 
sentatives designated  or  selected  for  the  purposes 
of  collective  bargaining  by  the  majority  of  the  em- 
ployees in  a  unit  appropriate  for  such  purposes, 
shall  be  the  exclusive  representatives  of  all  the  em- 
ployees in  such  unit  for  the  purposes  of  collective 
bargaining  in  respect  to  rates  of  pay,  wages,  hours 
of  employment,  or  other  conditions  of  employment : 
Provided.  That  any  individual  employee  or  a  group 
of  employees  shall  have  the  right  at  any  time  to 
present  grievances  to  their  employer." 
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the  arbitration  of  grievances  or  disputes  with  re- 
spect to  the  interpretation  or  application  of  any  of 
the  terms  of  the  agreement  not  satisfactorily  set- 
tled under  the  grievance  procedure. 

On  August  12,  1941,  less  than  a  month  after  the 
signing  of  the  agreement  with  the  Union,  the  re- 
spondent distributed  to  each  of  its  employees  in 
the  unit  covered  by  the  contract,  and  since  August 
12  it  has  given  to  each  new  employee,  a  copy  of 
the  agreement  and  also  a  copy  of  the  following  no- 
tice: 

INFORMATION  FOR  EMPLOYEES 

Grievance  Procedure 

In  accordance  with  the  National  Labor  Re- 
lations Act  and  the  policy  of  North  American 
Aviation,  Inc.,  every  employee  has  the  priv- 
ilege of  presenting  his  grievances  directly  to 
the  Management. 

In  order  that  this  procedure  may  be  know^n 
to  employees,  the  following  steps  are  outlined: 

1.  Employees  must  first  take  up  the  mat- 
ter with  their  Foreman.  If  a  satisfactory  set- 
tlement is  not  reached,  the  employees  may 
request  the  presence  of  a  member  of  the  In- 
dustrial Relations  Department  who  will  help 
in  attempting  to  adjust  the  matter. 

2.  If  the  complaint  is  not  adjusted  satis- 
factorily, a  member  of  the  Industrial  Rela- 
tions Department  will  arrange  a  hearing  with 
the  Works  Manager  or  his  representative. 
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3.  Should  the  decision  of  the  Works  Man- 
ager not  be  satisfactory  to  the  employee,  he 
may,  if  he  so  desires,  present  a  written  appeal 
to  the  President  of  the  Company.  The  Indus- 
trial Relations  Department  will  assist  the 
employee  in  arranging  for  the  presentation  of 
his  case. 

4.  Should  the  decision  of  the  President 
not  be  satisfactory,  and  the  employee  so  de- 
sires, the  matter  may  be  submitted  to  outside 
arbitration  in  a  manner  nmtually  acceptable 
to  both  the  employee  and  the  Company. 

The  Industrial  Relations  Staff  is  available  to 
all  employees  who  may  desire  information  or 
assistance  with  respect  to  their  rights  or  priv- 
ileges under  either  company  policy  or  collec- 
tive bargaining.  Employees  desiring  to  contact 
the  Industrial  Relations  Department  may  call 
at  the  following  hours  iNIonday  through  Friday : 

First  shift — At  the  conclusion  of  the  shift. 

Second  shift — Before  the  shift  starts  work. 

Third   shift — Third   shift   employees   shall 

ask  their  Foreman  to  make  arrangements  for 

an  appointment.   Such  matters   will  receive 

prompt  attention. 

NORTH  AMERICAN 

AVIATION,  INC. 
J.  H.  KINDELBERGER, 
President 
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This  notice  was  distributed  by  the  respondent 
without  consultation  with,  and  without  the  prior 
knowledge  of,  the  Union,  and  its  distribution  has 
been  continued  despite  the  Union's  protests.  No 
similar  notice  had  ever  been  issued  to  its  employees 
by  the  respondent  prior  to  the  execution  of  its 
contract  with  the  Union. 

At  the  hearing,  the  respondent's  industrial  rela- 
tions director  admitted  that  the  procedure  described 
in  the  notice  had  been  put  into  operation.  He  also 
testified  that  the  employees  had  not  been  notified 
of  any  limitation  on  the  nature  or  type  of  griev- 
ances that  might  be  submitted  thereunder,  and  that 
''there  would  be  no  limitation  on  discussing  with 
the  employee  what  he  might  want  to  discuss." 

C.     Conclusions 

The  issue  is  w^hether  the  respondent's  unilateral 
establishment  of  a  separate  procedure  for  the  set- 
tlement of  grievances  presented  by  employees  indi- 
vidually, when  there  was  a  grievance  procedure  al- 
ready established  as  a  result  of  collective  bargain- 
ing between  the  respondent  and  the  exclusive  rep- 
resentative of  its  employees,  constitutes  an  unfair 
lal)or  practice  within  the  meaning  of  the  Act. 

The  respondent  contends  that  a  right  on  its  part 
to  set  up  a  procedure  for  the  settlement  of  indi- 
vidual grievances  is  implied  in  the  proviso  to  Sec- 
tion 9  (a)  of  the  Act,  which  states  that  ''any  indi- 
vidual employee  or  a  group  of  employees  shall  have 
the  right  at  any  time  to  present  grievances  to  their 
employer."  We  do  not  agree.  Except  insofar  as  the 
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proviso  impliedly  leaves  an  employer  free,  even 
after  an  exclusive  representative  of  his  employees 
has  been  duly  designated,  to  receive  and  act  upon 
grievances  individually  presented  by  employees,  it 
does  not  purport  to  confer  any  rights  on  eniployei*s. 
It  merely  preserves  for  employees  the  right  to  pre- 
sent grievances  individually  to  their  employer,  de- 
spite their  designation  of  a  collective  bargaining 
representative.  Article  V,  subdi\ision  (10)  of  the 
contract  between  the  respondent  and  the  Union  did 
no  more. 

There  is  no  distinct  cleavage  between  collective 
bargaining  and  the  settlement  of  grievances,  whether 
individual  or  group.  Grievances  and  grievance  pro- 
cedure are  normal  and  proper  subjects  of  collective 
bargaining.'  Indeed,  if  that  were  not  so,  the  proviso 


'See  Matter  of  Cities  Service  Oil  Company  and 
National  Maritime  Union  of  America,  C.I.O.,  25 
N.L.R.B.  36,  44,  enf'sr  in  pai-t,  N.L.R.B.  v.  Cities 
Ser\'ice  OU  Co.,  122  F.  (2d)  149  (CCA.  2),  in 
which  we  held  that,  ''since  grievances  concern  'con- 
ditions of  work'  within  the  meaning  of  Section  9(a) 
of  the  Act,  they  are  proper  subjects  for  collective 
bargaining:.'*  See  also  Matter  of  Mooresville  Cotton 
Mills  and  Lixuil  No.  1221,  United  Textile  Workers 
of  America,  2  N.L.R.B.  952,  enfV  as  mod.,  110  F. 
(2d)  179  (CCA.  4) :  Matter  of  Wallace  Manufac- 
turing Companv,  Inc.  and  Local  No.  2237,  United 
Textile  Workei-s  of  America,  2  X.L.R.B.  1081,  enf  V 
95  F.  (2d)  818  (CC^.  4):  Matter  of  Corn  Prod- 
ucts RefininsT  Company  and  United  Cannery,  Asrri- 
cultural,  Packins:  and  Allied  Workers  of  America, 
Lix^al  169,  22  X.L.R.B.  824:  Matter  of  The  Xew 
York  Times  Companv.  a  Corporation  and  Xews- 
pa|>er  Guild  of  New  York,  26  N.LJ?.B.  1094. 
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to  Section  9  (a;  of  the  Act  would  not  have  F>een 
necessary.  The  respondent,  itself,  has  recognized 
that  it  Ls  so,  by  negotiating  with  the  Union  regard- 
ing a  grievance  procedure  and  by  {providing  in  its 
contract  with  the  Union  for  such  a  procedure.  The 
respondent  thereby  obligated  itself  to  follow  the 
jirocedure  thus  established.  By  the  same  token,  the 
contract,  including  its  provisions  for  a  grievance 
I^rocedure,  is  binding  upon  all  the  respondent's  em- 
ployees in  the  approj>riate  unit,  since  the  Union  in 
negotiating  and  entering  into  the  contract  was,  un- 
der the  Act,  representing  all  of  them.  This  does  not, 
of  course,  restrict  their  right  to  present  grievances 
individually,  in  accordance  with  the  xjroviso  to  Sec- 
tion 9  (si)  of  the  Act. 

In  short,  the  establishment  of  a  grievance  pro- 
cedure is  a  matter  of  collective  bargaining  and, 
when  a  grievance  procedure  has  been  established  by 
agreement  between  the  employer  and  the  collective 
bargaining  representative,  it  is  binding  on  both  the 
employer  and  all  employees  in  the  appropriate  unit. 
Consequently,  the  respondent's  establishment  of  an- 
other grievance  procedure,  without  consultation  with 
the  bargaining  representative  of  its  employees,  con- 
stitutes bfjth  a  refusal  to  deal  exclusively  with  that 
representative  and  an  interference  with  the  right  of 
the  employees  to  bargain  collectively  through  repre- 
sentatives of  their  own  choosing. 

Moreover,  a  collective  contract  is  not  complete  as 
originally  negotiated,  nor  is  the  process  of  collec- 
tive bargaining  complete  upon  the  execution  of  a 
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contract.  After  a  contract  has  been  negotiated  and 
executed,  it  is  continuously  modified  and  supple- 
mented by  interpretations  and  precedents  made  by 
employer  and  emi3loyees  from  day  to  day  in  the 
course  of  their  operations  under  the  contract.  This 
interpretation  of  the  contract,  no  less  than  its  nego- 
tiation, constitutes  an  integral  part  of  the  collective 
bargaining  process.^ 

Disputes  regarding  the  meaning  or  application 
of  a  collective  contract  ordinarily  arise  as  griev- 
ances, and  are  therefore  settled  through  the  griev- 
ance procedure.  But,  whether  grievances  are  pre- 
sented to  the  employer  and  are  handled  by  the  col- 
lective bargaining  representative  or  by  individual 
employees  or  groups  of  employees,  they  must  be 
settled  in  accordance  with  the  provisions  and  in- 
terpretation of  the  contract  between  the  employer 
and    the    exclusive    bargaining    representative    by 


umi 


The  written  contract  is  a  general  constitution 
upon  which  a  body  of  industrial  law"  is  built.  The 
rules  and  regulations  first  set  forth  in  the  contract 
are  elaborated  and  changed  from  day  to  day  in  the 
settlement  of  grievances  and  the  interpretation  of 
the  contract.  Gradually  they  evolve  into  a  body  of 
industrial  common  law,  developed  in  a  democratic 
manner."  Clinton  S.  Golden  and  Harold  J.  Rutten- 
berg.  The  Dynamics  of  Industrial  Democracy,  p.  43. 
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which  tlie  terms  of  emplo}anent  of  all  the  employees 
are  established.^ 

Similarly,  while  employees  have  the  right  under 
Section  9  (a)  of  the  Act  to  present  grievances  indi- 
vidually, such  grievances  must  be  disposed  of  in 
accordance  with  the  contract  provisions  and  all  the 
precedents  and  interpretations  established  by  the 
method  mutually  agreed  on  by  the  employer  and 
the  exclusive  representative  of  his  employees.  Any 
other  disposition  of  grievances  would  constitute 
and  encourage  individual  bargaining,  pursuant  to 
which,  in  settling  an  individual  grievance,  an  em- 
ployer might  vary  a  substantive  provision  of  his 


^ ^'Collective  bargaining  is  the  process  whereby 
representatives  of  a  union  meet  with  an  employer  or 
representatives  of  an  employers'  association  to  fix 
the  terms  of  employment  for  a  certain  period  of 
time.  But  it  includes  more  than  the  creation  of  an 
agreement  ^  *  *  It  involves  also  the  enforcement 
and  interpretation  of  the  agreement  throughout  the 
months  of  its  duration."  Carroll  R.  Daugherty, 
Labor  Problems  in  American  Industry,  1938  (Re- 
vised Edition),  p.  450.  See  also  N.L.R.B.  v.  Sands 
Mfg-.  Co.,  306  U.S.  332,  in  which  the  Supreme  Court 
said:  ''The  legislative  history  of  the  Act  goes  far 
to  indicate  that  the  purpose  of  the  statute  was  to 
compel  employers  to  bargain  collectively  with  their 
emplovees  to  the  end  that  employment  contracts 
binding  on  both  parties  should  be  made.  But  we  as- 
sume that  the  Act  imposes  upon  the  employer  the 
further  obli^'ation  to  meet  and  bargain  with  his  em- 
ployees' representatives  respecting  proposed  changes 
of  an  existing  contract  and  also  to  discuss  with  them 
the  true  interpretation  if  there  is  any  doubt  as  to 
its  meaning:." 
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agreement  with  the  exclusive  bargaining  representa- 
tive. Such  individual  bargaining  would  undermine 
the  entire  process  of  collective  bargaining,  con- 
trary to  the  basic  policy  of  the  Act  to  encourage 
^'the  i)ractice  and  procedure  of  collective  bargain- 
ing." 

In  the  present  case,  the  respondent's  employees, 
prior  to  the  issuance  of  the  notice  of  August  12, 
1941,  had  not  only  selected  a  collective  bargaining 
representative,  but  through  that  representative  had 
agreed  on  a  procedure  for  settling  grievances,  spe- 
cifically including  disputes  arising  '^  regarding  the 
interpretation  or  api)lication  of  any  of  the  terms'' 
of  the  agreement.  By  its  notice,  however,  the  re- 
spondent established  a  second  procedure,  which  in 
its  operation  would  necessarily  involve  interpreta- 
tion of  the  contract  by  the  employer  dealing  with 
individual  employees  or  by  an  arbitrator  agreed  on 
by  the  employer  and  the  employee  involved.  This 
procedure  was  referred  to  as  the  *^ company  policy," 
thus  implicitly  expressing  the  respondent's  prefer- 
ence for  it  and  inviting  the  employees  to  use  it 
rather  than  the  contract  procedure.  Moreover,  as 
part  of  the  procedure,  the  respondent  designated 
its  industrial  relations  department  to  assist  em- 
ployees in  presenting  grievances  and  in  effect  made 
that  department  their  representative,  although  the 
Act  makes  no  provision  for  representation  excei:)t 
by  the  exclusive  representative.  By  the  above  con- 
duct, the  respondent  clearly  refused  to  deal  exclu- 
sively with  the  Union  and  interfered  with  the  rights 
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of  its  employees  to  self-organization  and  to  bargain 
collectively  through  representatives  of  their  own 
choosing. 

We  find  that  the  respondent,  by  the  issuance  of 
the  notice  of  August  12,  1941,  and  by  the  establish- 
ment of  the  grievance  procedure  described  therein, 
refused  and  is  refusing  to  bargain  collectively  with 
the  Union  as  the  exclusive  representative  of  its 
employees  in  an  appropriate  unit.  We  further  find 
that  the  respondent,  by  the  issuance  of  said  notice 
and  the  establishment  of  said  procedure,  interfered 
with,  restrained,  and  coerced,  and  is  interfering 
with,  restraining,  and  coercing  its  employees  in 
the  exercise  of  the  rights  guaranteed  in  Section  7 
of  the  Act. 

IV.  The  effect  of  the  unfair  labor 
practices  upon  commerce 
The  activities  of  the  respondent  set  forth  in  Sec- 
tion III,  above,  occurring  in  connection  with  the 
operations  of  the  respondent  described  in  Section 
I,  above,  have  a  close,  intimate,  and  substantial  re- 
lation to  trade,  traffic,  and  commerce  among  the 
several  States  and  tend  to  lead  to  labor  disputes 
burdening  and  obstructing  commerce  and  the  free 
flow  of  commerce. 

V.  The  remedy 
Having  found  that  the  respondent  has  engaged 
in  certain  unfair  labor  practices,  we  shall  order  it 
to  cease  and  desist  therefrom  and  to  take  certain 
affirmative  action  which  we  find  will  effectuate  the 
policies  of  the  Act. 
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We  Iikve  found  that  the  respondent,  by  the  is- 
suance of  the  notice  of  August  12,  1941,  and  by  the 
establishment  of  the  grievance  procedure  described 
therein,  has  refused  to  bargain  collectively  with  the 
Union.  We  shall  therefore  order  the  respondent  to 
inform  its  employees  that  the  notice  of  August  12, 
1941,  is  null  and  void  and  that  the  respondent  will 
give  no  effect  to  the  grievance  procedure  thereby  es- 
tablished. We  shall  also  order  the  respondent,  upon 
request,  to  bargain  collectively  with  the  Union  as  the 
exclusive  representative  of  its  employees  within  the 
appropriate  unit. 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  upon  the  entire  record  in  the  case,  the  Board 
makes  the  following : 

CONCLUSIONS  OF  LAW 

1.  L'nited  Automobile,  Aircraft  and  Agricultural 
Implement  Workers  of  America,  Local  887,  C.I.O., 
is  a  labor  organization,  within  the  meaning  of  Sec- 
tion 2  (5)  of  the  Act. 

2.  The  production,  inspection,  timekeeping,  pro- 
duction control,  storekeeping,  and  maintenance  em- 
ployees at  the  respondent's  Inglewood  plant,  in- 
cluding group  and  working  leadmen,  but  excluding 
office  workers,  employees  of  the  engineering  de- 
partment, welders,  plant  police,  supervisors,  officials 
w^ho  have  the  right  to  hire  and  discharge,  and  all 
other  supervisory  employees  including  and  above 
the  rank  of  assistant  foremen,  constitute  a  unit  ap- 
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propriate  for  the  purposes  of  collective  bargaining, 
within  the  meaning  of  Section  9  (b)  of  the  Act. 

3.  United  Automobile,  Aircraft  and  Agricultural 
Implement  Workers  of  America,  Local  887,  C.1,0., 
or  its  ])redecessor.  International  Union,  United  Au- 
tomobile Workers  of  America,  Local  683,  C.I.O., 
Aircraft  Division,  was  on  August  12,  1941,  and  at 
all  times  thereafter  has  been  the  exclusive  repre- 
sentative of  all  the  employees  in  such  unit  for  the 
purposes  of  collective  bargaining,  within  the  mean- 
ing of  Section  9  (a)  of  the  Act. 

4.  By  refusing  on  August  12,  1941,  and  at  all 
times  thereafter,  to  bargain  collectively  with  United 
Automobile,  Aircraft  and  Agricultural  Implement 
Workers  of  America,  Local  887,  C.I.O.,  as  the  ex- 
clusive representative  of  its  employees  in  the  ap- 
propriate unit,  the  respondent  has  engaged  in  and 
is  engaging  in  unfair  labor  practices,  within  the 
meaning  of  Section  8  (5)  of  the  Act. 

5.  By  interfering  with,  restraining,  and  coercing 
its  employees  in  the  exercise  of  the  rights  guaran- 
teed in  Section  7  of  the  Act,  the  respondent  has  en- 
gaged in  and  is  engaging  in  unfair  labor  practices, 
within  the  meaning  of  Section  8  (1)  of  the  Act. 

6.  The  aforesaid  unfair  labor  practices  are  un- 
fair labor  practices  affecting  commerce,  within  the 
meaning  of  Section  2  (6)  and  (7)  of  the  Act. 
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ORDER 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  conclusions  of  law,  and  pursuant  to  Section 
10  (c)  of  the  National  Labor  Relations  Act,  the 
National  Labor  Relations  Board  hereby  orders  that 
the  respondent,  North  American  Aviation,  Inc.,  In- 
glewood,  California,  and  its  officers,  agents,  succes- 
sors, and  assigns,  shall: 

1.     Cease  and  desist  from: 

(a)  Refusing  to  bargain  collectively  with  L^nited 
Automobile,  Aircraft  and  Agricultural  Implement 
Workers  of  America,  Local  887,  C.I.O.,  as  the  ex- 
clusive representative  of  all  production,  inspection, 
timekeeping,  production  control,  storekeeping,  and 
maintenance  employees  at  the  respondent's  Ingle- 
wood  plant,  including  group  and  working  leadmen, 
but  excluding  office  workers,  employees  of  the  engi- 
neering department,  welders,  plant  police,  super- 
visors, officials  who  have  the  right  to  hire  and  dis- 
charge, and  all  other  supervisory  employees  includ- 
ing and  above  the  rank  of  assistant  foremen; 

(b)  Distributing  to  its  employees  copies  of  its 
notice  of  August  12,  1941,  above  described,  or  of  any 
similar  notice,  and  from  giving  effect  to  the  griev- 
ance procedure  thereby  established; 

(c)  Engaging  in  any  like  or  related  acts  or  con- 
duct interfering  with,  restraining,  or  coercing  its 
employees  in  the  exercise  of  the  right  to  self-organi- 
zation, to  form,  join,  or  assist  labor  organizations,  to 
bargain  collectively  through  representatives  of  their 
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own  choosing,  and  to  engage  in  concerted  activities 
for  the  purpose  of  collective  bargaining  or  other 
mutual  aid  or  protection,  as  guaranteed  in  Section 
7  of  the  Act. 

2.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Upon  request,  bargain  collectively  wdth 
United  Automobile,  Aircraft  and  Agricultural  Im- 
plement Workers  of  America,  Local  887,  C.I.O., 
as  the  exclusive  representative  of  all  production, 
inspection,  timekeeping,  production  control,  store- 
keeping,  and  maintenance  employees  at  the  re- 
spondent's Inglewood  plant,  including  group  and 
working  leadmen,  but  excluding  ofiice  workers,  em- 
ployees of  the  engineering  department,  welders, 
plant  police,  supervisors,  officials  who  have  the  right 
to  hire  and  discharge,  and  all  other  supervisory 
employees  including  and  above  the  rank  of  assistant 
foremen,  in  respect  to  rates  of  pay,  wages,  hours 
of  employment,  and  other  conditions  of  employ- 
ment; 

(b)  Inform  in  writing  each  of  its  employees 
who  has  been  given  a  copy  of  the  notice  of  August 
12,  1941,  that  said  notice  is  null  and  void  and  that 
the  respondent  will  give  no  effect  to  the  grievance 
procedure  described  therein; 

(c)  Post  immediately  in  conspicuous  places 
throughout  its  Inglewood  plant,  and  maintain  for 
a  period  of  at  least  sixty  (60)  consecutive  days  from 
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the  date  of  posting,  notices  to  its  employees  stating : 

(1)  that  the  respondent  will  not  engage  in  the  con- 
duct from  which  it  is  ordered  to  cease  and  desist  in 
paragTax)hs  1  (a),  (b),  and  (c)  of  this  Order;  and 

(2)  that  the  respondent  will  take  the  affirmative 
action  set  forth  in  paragraphs  2  (a)  and  (b)  of  this 
Order ; 

(d)  Notify  the  Regional  Director  for  the  Tw^en- 
ty-first  Region  in  writing,  within  ten  (10)  days 
from  the  date  of  this  Order,  what  steps  it  has  taken 
to  comply  herewith. 

Signed  at  Washington,  D.  C,  this  29  day  of  Sep- 
tember 1942. 

[Seal]  HARRY  A.  MILLIS 

Chairman 
WM.  M.  LEISERSON 

Member 
NATIONAL  LABOR 
RELATIONS  BOARD 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10313 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

V. 

NORTH  AMERICAN  AVIATION,  INC. 

Respondent. 

PETITION  FOR  ENFORCEMENT  OF  AN 
ORDER  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit : 

The  National  Labor  Relations  Board,  pursuant 
to  the  National  Labor  Relations  Act  (Act  of  July 
5,  1935,  49  Stat.  449,  c.  372,  29  U.S.C.  §  151  et  seq.), 
resj)ectfully  petitions  this  Court  for  the  enforce- 
ment of  its  order  against  respondent.  North  Ameri- 
can Aviation,  Inc.,  Inglewood,  California,  and  its 
officers,  agents,  successors,  and  assigns.  The  pro- 
ceding  resulting  in  said  order  is  known  upon  the 
records  of  the  Board  as  ''In  the  Matter  of  North 
American  Aviation,  Inc.,  and  United  Automobile, 
Aircraft  and  Agricultural  Implement  Workers  of 
America,  Local  887,  C.I.O.,  Case  No.  C-2198." 

In  support  of  this  petition,  the  Board  respect- 
fully shows: 

(1)  Respondent  is  a  Delaware  corporation,  en- 
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gaged  in  ])usiness  in  the  State  of  California,  within 
this  judicial  circuit,  where  the  unfair  labor  prac- 
tices occurred.  This  Court  therefore  has  jurisdic- 
tion of  this  petition  by  virtue  of  Section  10  (e)  of 
the  National  Labor  Relations  Act. 

(2)  Upon  all  proceedings  had  in  said  matter  be- 
fore the  Board,  as  more  fully  show^i  l^y  the  entire 
record  thereof  certified  bv  the  Board  and  filed  with 
this  Court  herein,  to  which  reference  is  hereby 
made,  and  including,  without  limitation,  complaint 
and  notice  of  hearing,  respondent's  answer  to  com- 
plaint, hearing  for  the  purpose  of  taking  testimony 
and  receiving  other  evidence.  Intermediate  Report, 
respondent's  exceptions  thereto,  order  transferring 
case  to  the  Board,  and  oral  argument  before  the 
Board,  the  Board,  on  September  29,  1942,  duly 
stated  its  findings  of  fact,  conclusions  of  law  and 
issued  an  order  directed  to  the  respondent  and  its 
officers,  agents,  successors,  and  assigns.  The  afore- 
said order  provides  as  follows : 

ORDER 

Upon  the  basis  of  the  foregoing  findings  of 
fact  and  conclusions  of  law,  and  pursuant  to 
Section  10  (c)  of  the  National  Labor  Relations 
Act,  the  National  Labor  Relations  Board  hereby 
orders  that  the  respondent  North  American 
Aviation,  Inc.,  Inglewood,  California,  and  its 
officers,  agents,  successors,  and  assigns,  shall: 

1.    Cease  and  desist  from: 
(a)  Refusing    to    bargain    collectively    with 
United  Automobile,  Aircraft  and  Agricultural 
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Implement  Workers  of  America,  Local  887, 
C.I.O.,  as  the  exclusive  representative  of  all 
production,  inspection,  timekeeping,  production 
control,  storekeeping,  and  maintenance  em- 
ployees at  the  respondent's  Inglewood  plant,  in- 
cluding group  and  working  leadmen,  but  ex- 
cluding office  workers,  employees  of  the  engi- 
neering department,  welders,  plant  police,  su- 
pervisors, officials  who  have  the  right  to  hire 
and  discharge,  and  all  other  supervisory  em- 
ployees including  and  above  the  rank  of  as- 
sistant foremen; 

(b)  Distributing  to  its  employees  copies  of 
its  notice  of  August  12,  1941,  above  described,  or 
of  any  similar  notice ;  and  from  giving  effect  to 
the  grievance  procedure  thereby  established ; 

(c)  Engaging  in  any  like  or  related  acts  or 
conduct  interfering  with,  restraining,  or  coerc- 
ing its  employees  in  the  exercise  of  the  right  to 
self-organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or 
protection,  as  guaranteed  in  Section  7  of  the 
Act. 

2.  Take  the  following  affirmative  action, 
which  the  Board  finds  will  effectuate  the  poli- 
cies of  the  Act : 

(a)  Upon  request,  bargain  collectively  vdth 
United  Automobile,  Aircraft  and  Agricultural 
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Implement  Workers  of  Ameri-ca,  Local  887, 
C.I.O.,  as  the  exclusive  representative  of  all 
production,  inspection,  timekeeping,  production 
control,  storekeeping,  and  maintenance  em- 
ployees at  the  respondent's  Inglewood  plant, 
including  group  and  working  leadmen,  but  ex- 
cluding oflSce  workers,  employees  of  the  engi- 
neering department,  welders,  plant  police,  su- 
pervisors, officials  who  have  the  right  to  hire 
and  discharge,  and  all  other  supervisory  em- 
ployees including  and  above  the  rank  of  as- 
sistant foremen,  in  respect  to  rates  of  pay, 
wages,  hours  of  em})loyment,  and  other  r^ondi- 
tions  of  employment; 

(b)  Inform  in  writing  each  of  its  employees 
who  has  been  given  a  copy  of  the  notice  of 
August  12,  1941,  that  said  notice  is  null  and 
void  and  that  the  respondent  will  give  no  eifect 
to  the  grievance  procedure  described  therein ; 

(c)  Post  immediately  in  conspicuous  places 
throughout  its  Inglewood  plant,  and  maintain 
for  a  period  of  at  least  sixty  (60)  consecutive 
days  from  the  date  of  ])osting,  notices  to  its 
employees  stating:  (1)  that  the  respondent  will 
not  engage  in  the  conduct  from  which  it  is  or- 
dered to  cease  and  desist  in  paragra})hs  1  (a), 
(b),  and  (c)  of  this  Order;  and  (2)  that  the 
respondent  will  take  the  affirmative  action  set 
forth  in  paragraphs  2  (a)  and  (b)  of  this 
Order ; 

(d)  Notify  the  Regional  Director  for  the 
Twenty-first  Region  in  writing,  within  ten  (10) 
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days  from  the  date  of  this  Order,  what  steps  it 
has  taken  to  comply  herewith. 

(3)  On  September  29,  1942,  the  Board's  decision 
and  order  was  served  upon  respondent  by  sending 
a  copy  thereof  postpaid,  bearing  Government  frank, 
by  registered  mail,  to  Messrs.  Neary,  Powers,  and 
Peckham,  Jr.,  respondent's  attorney  in  Los  An- 
geles, California. 

(4)  Pursuant  to  Section  10  (e)  of  the  National 
Labor  Relations  Act,  the  Board  is  certifying  and 
filing  with  this  Court  a  tranS'Cript  of  the  entire 
record  in  the  proceeding  before  the  Board,  includ- 
ing the  pleadings,  testimony  and  evidence,  findings 
of  fact,  conclusions  of  law,  and  order  of  the  Board. 

Wherefore,  the  Board  prays  this  Honorable  Court 
that  it  cause  notice  of  the  filing  of  this  petition  and 
transcript  to  be  served  upon  respondent  and  that 
this  Court  take  jurisdiction  of  the  proceedings  and 
of  the  questions  determined  therein  and  make  and 
enter  upon  the  pleadings,  testimony  and  evidence 
and  the  proceedings  set  forth  in  the  tran&cript,  and 
the  order  made  thereupon  set  forth  in  paragraph 
(2)  hereof,  a  decree  enforcing  in  whole  said  order 
of  the  Board  and  requiring  respondent,  and  its  of- 
ficers, agents,  successors,  and  assigns  to  comply 
therewith. 

NATIONAL  LABOR  RELA- 
TIONS BOARD 
By    ERNEST  A.  GROSS 

Associate  General  Counsel 
Dated  at  Washington,   D.   C,  this  17th  day  of 
November,  1942. 
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District  of  Columbia — ss: 

Ernest  A.  Gross,  being  first  duly  sworn,  states 
that  he  is  Associate  General  Counsel  of  the  Na- 
tional Labor  Relations  Board,  petitioner  herein, 
and  that  he  is  authorized  to  and  does  make  this 
verification  in  behalf  of  said  Board;  that  he  has 
read  the  foregoing  petition  and  has  knowledge  of 
the  contents  thereof;  and  that  the  statements  made 
therein  are  true  to  the  best  of  his  knowledge,  in- 
formation and  belief. 

ERNEST  A.  GROSS 

Associate  General  Counsel 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  November,  1942. 

[Seal]  JOSEPH  W.  KULKIS 

Notary  Public,  District  of 
Columbia. 
My  Commission  expires  April  15,  1947. 

[Endorsed] :    Filed  Nov.  24,  1942. 


ORDER  TO  SHOW  CAUSE 
CCA  No.  10313 

United  States  of  America — ss : 

The  President  of  the  United  States  of  America 

To  North  American  Aviation,  Inc.,  223  East  Regen 
St.,  Inglewood,  California,  and  United  Automo- 
bile, Aircraft  and  Agricultural  Implement 
Workers  of  America,  Local  887,   C.I.O.,  5851 
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South  Avalon  Blvd.,  Los  iVngeles,  California, 
Greeting : 

Pursuant  to  the  provisions  of  Subdivision  (e)  of 
Section  160,  U.S.C.A.  Title  29  (National  Labor  Re- 
lations Board  Act,  Section  10(e)),  you  and  each 
of  you  are  hereby  notified  that  on  the  23rd  day  of 
November,  1942  a  petition  of  the  National  Labor 
Relations  Board  for  enforcement  of  its  order  entered 
on  September  29,  1942  in  a  proceeding  known  upon 
the  records  of  the  said  Board  as  ^'In  the  Matter  of 
North  American  Aviation,  Inc.,  and  United  Auto- 
mobile, Aircraft  and  Agricultural  Implement 
Workers  of  America^  Local  887,  C.I.O.,  Case  No. 
C-2198,"  and  for  entr}^^  of  a  decree  by  the  United 
States  Circuit  Court  of  Apx3eals  for  the  Ninth  Cir- 
cuit, was  filed  in  the  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  copy  of 
which  said  petition  is  atta^^hed  hereto. 

You  are  also  notified  to  appear  and  move  upon, 
answer  or  plead  to  said  petition  within  ten  days 
from  date  of  the  service  hereof,  or  in  default  of 
such  action  the  said  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  will  enter  such  decree  as  it  deems 
just  and  proper  in  the  premises. 

Witness,  the  Honorable  Harlan  Fiske  Stone, 
Chief  Justice  of  the  United  States,  this  24th  day 
of  November,  in  the  year  of  our  Lord  one  thousand, 
nine  hundred  and  forty-two. 

[Seal]  PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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RETURN  ON  SERVICE  OF  WRIT 

United  States  of  America, 
Southern  District  of  California — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Order  to  Show  Cause  and  copy  of  Petition 
on  the  therein-named  United  Aut.  Aircraft  and 
Agricultural  Implement  Workers  of  America,  Local 
887,  C.I.O.,  by  handing  to  and  leaving  a  true  and 
correct  copy  with  Lew  Michener,  West  Coast  Direc- 
tor, personally  at  5851  Aval  on  Block,  Los  Angeles, 
Cal.,  in  said  District  on  the  26th  day  of  Nov.,  1942. 

ROBERT  E.  CLARK, 
U.  S.  Marshal. 
Bv    PRANK  L.  BESSER, 
Deputy 
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United  States  of  America, 
Southern  District  of  California — ss. 

I  hereby  certify  and  retui'n  that  I  served  the  an- 
nexed Order  to  Show  Cause  and  Certified  Copy  of 
Petition  on  the  therein-named  Noi*th  American 
Aviation,  Inc.,  by  handing  to  and  leaving  a  tnie  and 
correct  copy  thereof  with  S.  G.  Anspach,  Treas., 
personally  at  223  E.  Regen  St.,  Inglewood,  Calif., 
in  said  District  on  the  3rd  day  of  Dec,  1942. 

ROBERT  E.  CLARK 
U.   S.   Marshal 
By   PRANK  L.  BESSER 
Deputy 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ANSWER  TO  PETITION  FOR 
ENFORCEMENT 

To  the  Honorable  Chief  Justice  and  Associate  Jus- 
tices of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

Respondent,  North  American  Aviation,  Inc.,  for 
answer  to  the  petition  for  enforcement  of  an  order 
against  Respondent  filed  herein  by  the  National 
Labor  Relations  Board,  respectfully  shows : 

I. 

The  order  of  said  Board  for  which  an  order  of 
enforcement  is  sought  is  improper,  void  and  in  ex- 
cess of  the  jurisdiction  of  the  Board  for  the  follow- 
ing reasons: 

1.  There  was  no  proof  before  the  Board  that  any 
act  complained  of  constituted  an  unfair  labor  prac- 
tice on  the  part  of  Respondent  or  interfered  with 
or  restrained  or  had  a  tendency  to  interfere  with  or 
restrain,  commerce. 

2.  The  decision  of  the  Board  is  based  upon  as- 
sumed issues  and  charges  which  are  entirely  beyond 
the  allegations  of  the  complaint  and  without  basis 
in  the  evidence. 

3.  The  decision  is  in  conflict  with  the  proviso  of 
Section  9(a)  of  the  National  Labor  Relations  Act 
granting  to  individual  employees  or  minority  ele- 
ments the  right  of  individual  presentation  of  griev- 


80  National  Labor  Relations  Board 

ances.  The  right  of  presentation  of  grievances  im- 
plies the  right  to  obtain  adjustment  thereof,  even 
by  arbitration  when  necessary. 

4.  The  decision  is  in  viokition  of  the  provisions 
of  the  contract  between  Respondent  and  the  Union 
providing  for  individual  grievance  presentation  and 
also  providing  for  settlement  by  arbitration  of  any 
grievance  or  dispute  with  respect  to  the  interpreta- 
tion or  application  of  any  of  the  terms  of  said  con- 
tract. 

5.  The  order  of  the  Board  is  too  broad.  The  sole 
issue  was  the  propriety  of  the  particular  notice 
given  by  the  employer  with  respect  to  individual 
grievance  presentation.  There  is  no  issue  and  no 
proof  of  any  refusal  to  bargain  collectively. 

Dated:  Los  Angeles,  California,  December  1, 
1942. 

GIBSON,  DUNN  &  CRUTCHER 
By   J.  STUART  NEARY 

Attorneys  for  North  Ameri- 
can Aviation,  Inc. 
IRA  C.  POWERS 
Of  Counsel. 
(Duly  Verified.) 

Copy  mailed  to  Attorney  for  Petitioner  Dec.  11, 
1942. 

[Endorsed] :     Piled  Dec.  12,  1942. 
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Before  The  National  Labor  Relations  Board 
Twenty-First  Region 

Case  No.  XXI-C-1864 

In  the  Matter  of ; 

NORTH  AMERICAN  AVIATION,  INC. 

and 

UNITED  AUTOMOBILE,  AIRCRAFT  AND 
AGRICULTURAL  IMPLEMENT  WORK- 
ERS OF  AMERICA,  LOCAL  887,  C.I.O. 

PROCEEDINGS 

Room  808,  United  States  Court  House  and  Post 
Office  Building,  Spring,  Temple  and  Main 
Streets,  Los  Angeles,  California,  Monday,  April 
27,  1942. 

The  above-entitled  matter  came  on  for  hearing, 
pursuant  to  notice,  at  10:00  o'clock  a.m. 
Before : 

Charles  W.  Whittemore,  Trial  Examiner.  [1*] 

Mr.  Jennings:  It  is  stipulated  between  all 
parties  that  the  allegations  of  paragraphs  IV,  V 
and  VI  of  the  complaint,  and  the  allegations  of 
paragraph  VII  down  to  and  including  the  end  of 
the  third  sentence  thereof  are  true  and  correct  and 
that  the  Board  may  so  find.  [9] 

And  for  the  purpose  of  clarity,  I  should  like  to 
read  the  portion  of  Paragraph  7  that  is  stipulated 
between  all  parties  to  be  true: 

^^  Respondent  by  its  officers  and  agents,  while 
engaged  as  described  in  paragraphs  1,  2,  and  3 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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hereof,  on  or  about  August  12,  1941,  distributed 
to  all  of  its  employees  within  the  unit  covered 
by  its  contract  with  the  union  a  notice,  a  true 
and  correct  copy  of  which  is  attached  hereto, 
marked  Exhibit  ^^B",  and  incorporated  herein 
by  reference  as  though  fully  set  forth  herein, 
and  a  copy  of  said  contract.  Exhibit  ^^A'',  at- 
tached hereto.  Said  notice  was  distributed 
without  consultation  with,  or  notification  of  the 
union,  and  without  the  knowledge  of  the  miion. 
Since  August  12,  1941,  respondent  has  given  a 
copy  of  said  notice  and  of  said  contract  to  each 
employee  upon  his  employment." 

Mr.  Xeary:     So  stipulated. 

Mr.  Kaplan:     So  stipulated. 

Mr.  Jennings:  It  is  further  stipulated  that  Ex- 
hibit ''A"  attached  to  the  complaint,  and  referred 
to  in  Paragraph  6  of  the  answer  is  a  true  and  coi- 
rect  copy  of  that  document,  that  Exhibit  ''B''  at- 
tached to  the  complaint  referred  to  in  Paragraph  7 
thereof  is  a  true  and  correct  copy  of  that  document. 

Mr.  Neary:  The  one  attached  to  the  complaint. 
Exhibit  [10]  ''A",  is  a  printed  copy? 

Mr.  Jennings:     That  is  correct. 

Mr.  Neary:  So  stipulated.  With  a  change  in 
Exhibit  '*B"  which  you  mentioned  in  there. 

Mr.  Jennings:    That  is  right. 

I  should  like  to  <^all  to  the  attention  of  the  Trial 
Examiner,  and  for  the  record,  the  fact  that  the  no- 
tice. Exhibit  "'B'',  attached  to  the  complaint,  a  copy 
of  which  is  also  attached  to  the  charge,  has  a  cor- 
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rection  made  in  ink  on  the  face  of  it  in  paragraph 
No.  2,  the  third  and  last  sentence.  The  language 
should  be:  ^^ Works  manager  or  his  representative" 
instead  of  ^*  Works  manager  of  his  rej^resentative. " 

Mr.  Neary:  I  wonder  if  I  could  see  that  for  just 
a  minute. 

Mr.  Jennings:     Surely. 

Mr.  Neary:     So  stipulated. 

Mr.  Kaplan:    So  stipulated. 

Mr.  Jennings:  May  it  be  further  stipulated  be- 
tween all  parties,  referring  now  to  Paragraph  5 
of  the  complaint,  that  the  proceedings  before  the 
National  Labor  Relations  Board  under  Section 
9  (c)  of  the  Act  referred  to  therein  are  reported  in 
the  following  volumes  of  National  Labor  Relation 
Board  decisions  and  orders:  That  the  decision  and 
direction  of  election  in  the  matter,  issued  January 
23,  1941,  is  reported  [11]  in  Volume  29,  National 
Labor  Relations  Board  Decisions  and  Orders  No. 
27;  that  the  supplemental  decision,  and  second  di- 
rection of  election,  issued  February  28,  1941,  is  re- 
ported in  Volume  29,  National  Labor  Relations 
Board  Decisions  and  Orders,  No.  27-A;  and  that 
Board's  certification  of  the  union  issued  April  14, 
1941,  is  reported  in  Volume  30,  National  Labor  Re- 
lations Board  Decisions  and  Orders,  No.  169. 

Mr.  Neary:  I  haven't  checked  those,  but  I  am 
perfectly  willing  to  stipulate  on  Mr.  Jenning's 
statement  that  is  wiiere  they  are  reported. 

Trial  Examiner  Whittemore:  You  are  willing  to 
accept  that? 

Mr.  Kaplan :    I  am,  yes. 
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Trial  Examiner  Wbittemore:  I  assume,  of 
course,  that  if  the  Board  discovers  that  Mr.  Jen- 
nings has  misquoted  the  number  of  those  vohunes, 
that  the  Board  will  have  the  privilege  of  correcting 
them. 

Mr.  Jennings:  I  have  the  copies  right  here,  Mr. 
Examiner.  I  don't  think  there  is  any  question 
about  them. 

Trial  Examiner  Wbittemore:  I  don't  think  there 
is  any  question  about  it.  There  may  be  a  typo- 
graphical error  or  something.  The  decisions  are  at 
issue,  not  the  numbers. 

Mr.  Jennings :  And  it  is  f urtlier  stipulated  ])y  all 
parties  that  the  Board  may  find  to  be  true  all  of 
the  facts  [12]  so  stipulated  to  be  true  ? 

Mr.  Neary:    Yes,  so  stipulated. 

Mr.  Kaplan:     So  stipulated.  [13] 

Mr.  Neary:  The  respondent  desires  to  move  to 
dismiss  the  complaint — this  motion  to  dismiss  is 
more  in  the  nature  of  a  General  demurrer  to  the 
complaint — on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  sustain  a  charge  or 
finding  that  an  unfair  labor  practice  has  been  com- 
mitted. 

The  complaint  alleges  that  the  respondent  is 
guilty  of  two  acts  of  unfair  labor  practice:  First, 
a  violation  of  8  (1)  ;  secondly,  a  violation  of  8  (5). 
And  the  acts  respondent  is  accused  of  are  the  pub- 
lication and  distribution  of  the  [14]  notice  which 
is  set  forth  in  the  com]^laint  as  Exhibit  B,  which 
in  effect  sets  forth  a  procedure,  which  the  company 
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will  follow  in  handling  grievances  of  employees 
w^ho  do  not  desire  to  submit  for  adjustment  their 
grievances  through  the  union's  steward,  and  the 
procedure  outlined  in  Articles  5  and  6  of  the  con- 
tract betwen  the  parties,  which  is  attached  to  the 
complaint  as  Exhibit  A. 

The  complaint  alleges,  in  substance,  that  the 
acts  complained  of  are  unfair  labor  practices  in 
that  they  have  a  close  and  intimate  relationship  to 
commerce  and  have  led,  and  tend  to  lead,  to  labor 
disputes  burdening  or  obstructing  commerce. 

Exhibit  A,  the  contract  between  the  parties,  was 
first  a  negotiated  contract.  I  don't  think  there  is 
any  issue  with  respect  to  that.  The  company  recog- 
nizes Local  887,  or  it  was  683  in  the  certification, 
an  amalgamated  local,  which  later  was  broken  up 
into  a  separate  local  and  a  charter  to  887  was 
granted,  but  the  company  has  recognized  887  as  the 
collective  bargaining  agent  for  its  employees  in  the 
unit  described  in  the  certification;  and,  as  a  result 
of  that  recognition,  sat  down  with  the  union  and 
negotiated  this  contract,  Exhibit  A. 

Article  5  of  that  contract  sets  forth  a  grievance 
procedure.  Going  through  the  grievance  procedure, 
as  set  forth  in  Article  5,  we  find  that  in  all  cases, 
except  in  [15]  paragraph  1  (a),  the  employee  must 
present  his  grievance  in  the  other  steps  of  the 
procedure  through  a  district  steward  or  other  iniion 
representative.  The  first  step  reads  as  follows: 
^'Between  the  aggrieved  employee  and  his  foreman 
or  with  his  representative  and  his  foreman. 

*^  Between  the  district  steward  and  the  factory 
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manager "  after  that  step,  the  grievance  must 

be  presented  according  to  the  terms  of  Article  5 
through  the  union  representative. 

At  the  time  of  the  negotiations,  the  question 
arose  as  to  whether  or  not  employees  had  a  right 
to  present  giievances  individually  without  the  rep- 
resentation of  the  union.  That  was  admitted  by 
the  union  and  pursuant  to  that  agreement,  para- 
graph 10  of  Article  5  was  incorporated  expressly 
in  the  agreement.  This  article  reads:  ''No  provision 
of  this  article  shall  be  interpreted  to  prevent  any 
employees  or  group  of  employees  from  presenting 
grievances  to  the  management  in  accordance  with 
the  provisions  of  Section  9  (a)  of  the  National 
Labor  Relations  Act."  Which  section  provides  that 
the  individual  employee,  or  group  of  employees, 
may  present  grievances  to  the  management  for 
adjustment. 

The  reason  the  paragraph  was  specifically  put  in 
there  was  because,  as  appears  from  Article  5,  every 
step  of  the  grievance  procedure,  after  the  first, 
required  that  the  grievance  be  presented  through 
the  union  steward  rather  than  through  the  indi- 
vidual emplo^Te.  That  fact  being  true,  and  [16]  this 
provision  having  been  negotiated  and  this  funda- 
mental right  having  been  agreed  upon  by  the 
parties,  there  cannot  be  any  unfair  labor  practice 
here  even  though  you  admit  all  of  the  facts  alleged 
in  the  complaint,  which  first  leads  or  tends  to  lead 
to  a  labor  dispute,  which  burdens  or  obstructs 
commerce. 
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The  reason  being  that  in  Article  6,  paragraph  1, 
the  article  provides: 

^'If  a  grievance  or  dispute  with  respect  to 
the  interpretation  or  application  of  any  of  the 
terms  of  this  agreement  is  not  satisfactorily 
settled,  either  party  to  this  contract  shall  re- 
quest that  the  matter  be  submitted  for  settle- 
ment to  arbitration.  If  such  request  is  made, 
the  other  party  shall  also  agree  to  submit  the 
matter  to  arbitration,  and  it  is  understood  and 
agreed  that  the  decision  of  the  arbitration 
board,  as  provided  for  in  this  article,  shall  be 
final  and  binding  upon  both  parties,  and  there- 
fore it  is  agreed  that  during  the  term  of  this 
agreement  the  union  or  its  members  shall  not 
call  or  engage  in,  sanction,  or  assist  in,  any 
sympathy  strike  against,  or  any  slow-down  or 
stoppage  of  work,  of  the  company,  and  the 
union  will  require  its  members  to  perfom  their 
services  for  the  company  when  required  by  the 
company  to  do  so,  and  during  [17]  the  term 
of  this  agreement,  the  company  shall  not  cause 
or  permit  any  lockout  of  the  members  of  the 
union." 

There  is  no  allegation  in  this  complaint  that  the 
union  involved  ever  presented  to  the  procedures 
set  forth  in  articles  5  and  6  of  the  contract  this 
question  with  reference  to  the  interpretation  of 
paragraph  10,  article  5. 

Fundamentally,  the  parties  have  agreed  by  para- 
graph  10,   article   5,   that   employees   can   present 
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grievances  individually.  If  employees  can  present 
grievances  individually  there  must  be  some  pro- 
cedure by  which  those  grievances  will  be  received 
and  adjusted  by  the  company,  otherwise  you  run 
into  the  practical  difficulty  of  a  settlement  of  griev- 
ances wdiich  is  not  uniform,  and  which  may  be  in- 
terpreted or  may  actually  be  discriminatory  as  be- 
tween individual  employees.  [18] 

Secondly,  if  you  do  set  up  such  a  procedure  for 
the  receipt  and  adjustment  of  individual  grievances, 
the  procedure  is  worthless  unless  it  is  made  known 
to  the  employees.  Now,  that  is  the  position  the  com- 
pany took.  Let  us  assume,  however,  that  the  union 
disagreed  that  the  company  had  the  right,  first,  to 
set  up  a  procedure  other  than  the  procedure  set 
forth  in  Article  5  for  the  handling  of  grievances. 
The  union  then  had  a  dispute  with  the  company 
with  respect  to  the  interpretation  of  Paragraph  10 
of  Article  5,  and  had  the  right  to  have  the  matter 
adjusted  according  to  the  provisions  of  Article  5 
and  Article  6;  adjusted,  so  that  there  would  be  no 
qu(^stion  of  stoppage  of  work. 

Supx)ose  that  the  union  contended  that  there  were 
sufficient  provisions  in  Article  5  for  the  handling 
of  individual  grievances  and  that  no  different  pro- 
cedure need  be  set  up,  and  no  other  notice  need 
be  given  except  the  fact  that  the  procedure  for 
handling  individual  grievances  would  be  the  same 
as  that  set  up  in  Article  5,  except  that  the  indi- 
vidual employee  would  be  without  the  representa- 
tion of  the  district  steward  or  the  plant  grievance 
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committee  connected  with  the  union.  Again  a  dis- 
pute with  reference  to  the  interpretation  of  Para- 
grapli  10  of  Article  5:  a  dispute  which,  according 
to  the  provisions  of  the  contract,  may  be  settled 
and  must  be  settled  amicably  and  without  any 
possibility  of  a  labor  dispute  except  in  violation 
of  the  [19]  terms  of  the  contract. 

Let  us  assume  that  the  union  took  the  stand  that 
Paragraph  10  of  Article  5  should  not  be  interpreted 
as  to  give  the  right  to  individual  employees  to 
present,  individually,  grievances  for  adjustment. 
Again,  a  dispute  to  the  interpretation  of  Paragraph 
10  of  Article  5,  which,  according  to  their  own 
agreement,  must  be  settled  according  to  the  pro- 
visions of  Article  5  and  Article  6.  As  a  matter  of 
fact,  this  question  was  a  subject  of  grievance,  as 
we  will  later  develop  in  our  testimony,  if  recpiired 
to  do  so,  and  it  w^nt  through  the  fourth  step  of 
grievance.  We  had  an  arbitrator  chosen  here  to 
handle  other  matters  and  the  union  did  not  elect 
to  submit  this  matter  to  arbitration. 

I  contend  that  there  is  no  allegation  in  the  com- 
plaint which  shows  that  this  Board  has  jurisdiction 
under  the  provisions  of  the  National  Labor  Re- 
lations Act  to  make  a  charge  of  unfair  labor  prac- 
tice, because  there  is  no  possibility  of  dispute  lead- 
ing or  tending  to  lead  to  a  labor  dispute  which 
would  obstruct  or  burden  commerce. 

Trial  Examiner  Whittemore:  May  I  interrupt 
just  for  a  moment? 

Mr.  Neary:    Yes. 
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Trial  Examiner  Whittemore:  Perhaps  I  mis- 
understood you.  It  is  mv  understanding  of  what 
you  said  that  this  was  put  through  that  step  of 
arbitration  and  then,  as  I  understood,  [20]  the 
union  did  not  elect  to  present  this  point  for  arbi- 
tration. 

Mr.  Neary:     I  probably  have  misstated  myself. 

This  question  of  the  publication  of  this  notice 
was  made  a  subject  of  grievance  and  put  through 
to  the  fourth  step.  That  is,  the  provisions  of  the 
procedure  set  fourth  in  Article  5,  which  we  call 
the  four  steps  of  grievance  procedure,  and  the  union 
did  not  avail  itself  of  arbitration  in  Article  6, 
although  other  disputes  were  pending  and  were 
arbitrated,  and  an  arbitrator  had  been  appointed 
by  the  parties  and,  as  a  matter  of  convenience, 
they  could  have  easily  thrown  this  dispute  in  for 
arbitration  at  the  same  time. 

Trial  Examiner  Whittemore:  Have  vou  finished 
now? 

Mr.  Neary:    Yes. 

I  move  that  the  complaint  be  dismissed  on  the 
ground  that  the  allegations  of  the  complaint  do  not 
show^  any  unfair  labor  practice  within  the  meaning 
of  the  National  Labor  Relations  Act.  [21] 

Mr.  Neary :  I  will  stipulate  that  Local  683,  which 
was  [22]  the  certified  local,  was  an  amalgamated 
local,  which  admitted  to  its  membership  not  only 
employees  of  North  American  Aviation,  Inc.,  but 
employees  of  other  aircraft  companies  as  well ;  and 
that  subsequent  to  the  certification,  and  subsequent 
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to  the  signing  of  the  contract,  the  members  of  Local 
683,  employees  of  North  American  Aviation,  Inc., 
at  Inglewood,  petitioned  the  International  for  a 
separate  charter  and  that  that  petition  was  granted 
and  that  Local  887  is  the  successor  of  683,  so  far 
as  the  employee  members  at  North  American  Avia- 
tion, Inc.  is  concerned.  Did  I  state  that  correctly? 

Mr.  Kaplan:  That  is  a  correct  statement. 

Mr.  Jennings:  That  is  what  I  intended  to  say. 
May  that  be  stipulated  to  by  all  parties'? 

Mr.  Kaplan:    Yes. 

Mr.  Neary:    Yes. 

Trial  Examiner  Whittemore:  Mr.  Neary,  have 
you  anything  further? 

Mr.  Neary:  Yes.  I  would  like  to  point  out  that 
Section  [23]  10  (a)  and  (b)  of  the  Act  is  not  an 
answer  to  my  motion  to  dismiss.  We  are  not  con- 
tending that  the  contract  here  sets  up  a  different 
method  of  determining  whether  an  unfair  labor 
practice  exists  than  that  set  forth  in  the  Act.  Wo 
are  not  attempting  to  deprive  the  Board  of  any 
jurisdiction.  What  we  are  saying,  and  what  Section 
10  talks  about  is  an  unfair  labor  practice  listed  in 
Section  (a)  affecting  commerce;  and  there  is  no 
such  thing  as  an  unfair  labor  practice  under  the 
terms  of  the  Act  that  does  not  affect  commerce 
and  have  a  tendency  or  will  lead  to  a  labor  dispute 
affecting  commerce.  Now,  we  are  not  attempting 
to  dispute  with  the  Board  its  jurisdiction  and  allege 
that  the  union  and  ourselves  can  set  up  a  method 
by  which  we  can  settle  questions  of  unfair  labor 
practices  that  exist  between  us. 


92  National  Lahor  Relations  Board 

What  we  are  fundamentally  saying  is  this:  that 
no  unfair  labor  practice  existed  over  which  the 
Board  has  jurisdiction  because  the  method  provided 
in  the  contract  for  the  settling  of  any  disx)ute  be- 
tw^een  the  parties,  no  matter  what  it  may  be,  pre- 
vents, by  agreement  of  the  parties,  any  such  dis- 
putes causing  or  tending  to  cause,  or  leading  or 
tending  to  lead  to  a  dispute  which  would  burden 
or  obstruct  commerce. 

I  agree  that  the  Board  has  the  right  to  determine 
its  own  question  of  jurisdiction,  and  that  is  the 
reason  that  I  am  addressing  my  motion  to  the 
Board  at  this  time.  [24] 

Mr.  Neary:  May  I  just  for  the  purpose  of  the 
record  add  one  further  ground? 

Trial  Examiner  Whittemore :    Surely. 

Mr.  Neary:  Which  is  that  it  was  the  purpose 
of  Congress  [25]  in  enacting  the  National  Labor 
Relations  Act  to  promote  collective  bargaining  and 
collective  agreements  between  the  parties  in  an 
effort  to  avoid  disputes  which  would  affect  or  bur- 
den commerce,  and,  therefore,  that  this  complaint, 
the  allegations  in  the  complaint,  do  not  sustain  a 
charge  of  unfair  labor  practice  unless  it  is  alleged 
that  the  parties  have  been  unable  to  settle  their 
dispute  according  to  the  provisions  of  the  contract, 
the  collective  agreement,  arrived  at  by  the  parties 
through  the  procedure  set  forth  in  the  Act;  and 
that  their  failure  to  do  so  threatens  to  burden  or 
obstruct  conmierce.  [26] 
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J.  STUART  NEARY, 

called  as  a  witness  by  and  on  behalf  of  the  re- 
spondent, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Peckham)     State  your  full  name. 

A.     J.  Stuart  Neary. 

Q.  You  are  an  attorney  licensed  to  practice  be- 
fore the  courts  of  California  and  in  the  District 
Courts  of  the  United  States?        A.     Yes. 

Q.  And  you  are  associated  with  the  firm  of  Gib- 
son, Dunn  &  Crutcher?  A.     I  am. 

Q.  The  firm  of  Gibson,  Dunn  &  Crutcher  rep- 
resents North  American  in  certain  matters'?  [29] 

A.  Yes;  in  advice  and  consultation  on  labor 
relations. 

Q.  You  are  the  associate  of  that  firm  assigned 
by  it  to  advise  North  American  Aviation,  Inc.,  on 
these  matters?  A.     I  am. 

Q.  Calling  your  attention  to  Exhibit  A,  the  con- 
tract which  is  Exhibit  A  attached  to  the  complaint, 
entered  into  between  North  American  Aviation, 
Inc.  and  the  union  involved  in  this  proceeding, 
which  purports  to  have  been  executed  on  the  18th 
day  of  July,  1941,  did  you  take  part  in  the  nego- 
tiation of  that  contract? 

A.  Yes;  as  legal  representative  of  the  corpora- 
tion. 

Q.  Were  there  any  other  representatives  of 
North  American  Aviation,  Inc.  present  during  all 
of  the  negotiations  leading  up  to  that  contract? 
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A.     No. 

Q.  When  were  those  negotiations  finally  con- 
summated ? 

A.  On  July  1,  1941,  with  the  exception  of  cer- 
tain matters,  editorial  changes  that  were  effectuated 
between  July  1st  and  July  18,  1941. 

Q.  Where  did  those  negotiations  take  place, 
Mr.  Neary? 

A.  The  negotiations  started  at  the  company 
plant  at  Inglewood,  California,  and  the  actual 
negotiations,  which  resulted  in  the  agreement,  joar- 
ticularly,  with  reference  to  Article  5  and  Article  6  of 
the  contract  were  consummated  in  the  new  Social 
Security  Building,  Washington,  D.  C.  on  July  17 
[30]  and  18,  1941  in  the  offices  of  the  National 
Defense  Mediation  Board. 

The  i)ersons  present  at  the  time  these  were  nego- 
tiated were  Mr.  Richard  T.  Prankensteen,  inter- 
national representative  of  the  U.A.W.A.-C.I.O. ; 
Mr.  Victor  H.  Kosche  and  Charles  Dorchester,  rep- 
resentatives of  Local  683;  and  for  the  company, 
Mr.  J.  H.  Kindelberger,  president  of  North  Amer- 
ican Aviation,  Inc.,  and  myself. 

Q.  You  have  referred  to  negotiations  of  Article 
5  and  Section  6,  Mr.  Neary.  Would  you  advise  the 
Examiner  as  to  the  extent  of  those  negotiations, 
particularly,  with  reference  to  the  inclusion  of 
items  relating  to  the  individvial  grievances  in  those 
articles? 

Mr.  Jennings:     Mr.  Examiner,  I  should  like  at 
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this  point  to  make  an  objection  upon  tlie  ground 
that  the  agreement,  and  particularly  Article  5, 
paragraph  10,  is  clear  and  parol  evidence  is  in- 
admissible to  vary,  alter,  or  contradict  terms  of 
it;  and  further  upon  the  ground  that  Article  12 
of  the  contract,  Exhibit  A  in  evidence,  expressly 
provides  that  the  agreement  contains  all  of  the 
covenants,  stipulations,  and  provisions  agreed  upon 
by  the  parties,  and  no  representative  of  either 
party  has  authority  to  make,  and  none  of  the  parties 
shall  be  bound  by,  any  statement,  representations, 
or  agreements  not  set  forth  here.  That  is  in  the 
terms  of  the  contract.  [31] 

The  Witness:  Mr.  Examiner,  mav  I  answer  the 
objection?  I  am  better  prepared  than  Mr.  Peckham 
to  do  so. 

Trial  Examiner  Whittemore:  I  have  no  objec- 
tion. 

The  Witness:  I  am  not  introducing  the  testi- 
mony with  respect  to  the  negotiations  in  an  attempt 
to  vary,  alter  or  change  the  terms  of  this  written 
agreement.  The  issue  is  not  an  issue  affecting  the 
rights  of  the  parties  under  the  terms  of  the  agree- 
ment, but  is  rather  a  background  of  the  negotiations 
to  show  why  the  provisions  of  paragraph  10,  article 
5,  were  included;  and  to  prove  further  that  the 
question  as  to  whether  or  not  individual  employees 
would  have  a  right  under  the  terms  of  the  contract 
to  present  grievances,  individually,  was  recognized 
and  negotiated  by  the  parties. 
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Trial  Examiner  Whittemore:  As  I  understand 
it,  all  of  this,  you  assure  me,  is  relevant  to  the  set 
of  facts  upon  which  you  base  your  case. 

The  Witness :  That  is  correct.  And  I  intend  only 
to  make  a  very  short  statement. 

Trial  Examiner  Whittemore:  The  objection  is 
overruled. 

Mr.  Jennings:  I  should  like  to  point  out  that 
the  agreement  in  evidence,  Board's  Exhibit  A, 
attached  to  the  complaint,  article  5,  section  10, 
refers  to  the  right  of  individual  employees  to  pre- 
sent grievances,  stating  that  nothing  shall  be  inter- 
preted to  prevent  any  employee  from  [32]  present- 
ing grievances  in  accordance  with  the  act,  whereas 
Mr.  Neary 's  testimony  seems  to  look  toward  some 
agreement  aliunde.  What  we  have  here  would  pro- 
vide for  an  adjustment  or  settlement  of  the  griev- 
ances, not  merely  a  presentation  of  them. 

The  Witness:  I  think  you  are  anticipating  the 
testimony  and  I  suggest  that  a  motion  to  strike 
after  I  have  put  my  testimony  in  could  be  made  on 
that  ground. 

Mr.  Jennings:  The  very  general  nature  of  the 
question  requires  my  objection. 

Trial  Examiner  Whittemore:  I  can't  at  this 
time  determine  what  he  is  going  to  testify.  You 
still  have  your  motion  to  strike.  Upon  his  assurance 
that  he  will  confine  himself  to  matters  which  he 
feels  are  matters  as  a  basis  for  his  position  in  this 
case,  I  feel  that  I  should  hear  him.  That  doesn't 
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deprive  you  of  putting  in  such  facts  as  are  rele- 
vant. 

Mr.  Jennings:  The  testimony  will  be  taken  sub- 
ject to  my  objection? 

Trial  Examiner  Whittemore:     Surely. 

Mr.  Kaplan:  Mr.  Examiner,  I  would  also  like 
to  state  that  the  three  union  members  who  were 
present  at  the  negotiations  are  unavailable  at  the 
present  time.  Two  of  them  are  in  the  United  States 
Navy  and  one  of  them  is  an  associate  member  of 
the  War  Labor  Board  and  is  in  the  east.  So  if  [33] 
the  testimony  here  should  become  particularly  rele- 
vant we  should  like  to  have  permission  to  obtain 
testimony  from  the  union  members. 

Trial  Examiner  Whittemore:  That  is  a  matter 
which  may  be 

Mr.  Jennings:  That  is  another  reason  for  the 
rule  which  I  referred  to  forbidding  introduction  of 
such  evidence. 

Trial  Examiner  Whittemore :  The  ruling  will  stand. 
How^  you  meet  any  such  testimony  which  he  brings 
up,  which  you  feel  should  be  met,  that  is  something 
to  be  taken  up  later.  So  far  the  point  itself  is  more 
or  less  irrelevant  to  the  issues  and  it  can't  possibly 
hurt  a;nyone  unless  there  is  some  dispute  to  certain 
facts.  I  think  you  are  anticipating  matters,  perhaps, 
if  you  feel  that  he  is  going  to  testify  something 
which  your  client  might  say  was  not  so. 

I  suggest  you  proceed.  Do  you  recall  where  you 
were  ? 
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The  Witness:    Yes. 

When  the  parties  reached  that  point  in  the  nego- 
tiations in  Washington  where  they  were  consider- 
ing the  wording  of  Article  5  of  the  contract,  the 
company  representatives  desired  that  each  of  the 
steps,  wording  similar  to  paragraph  1  (a)  be  used 
in  all  cases,  namely,  that  it  should  show  clearly 
that  the  step  would  be  between  the  aggrieved  em- 
ployee and  his  foreman  or  with  his  representative 
and  foreman;  between  the  employee  and  the  fac- 
tory manager  or  the  district  [34]  steward;  and 
between  the  employee  and  the  works  manager,  or 
his  authorized  representative,  or  the  plant  griev- 
ance committee. 

The  union  objected  to  that  wording.  The  com- 
pany representatives  argued  that  it  was  necessary 
to  set  forth  in  the  grievance  procedure  that  indi- 
vidual employees  had  a  right  to  present  grievances 
according  to  this  procedure  without  the  represen- 
tation of  the  district  steward  or  the  plant  griev- 
ance committee.  The  union  representatives  agreed 
that  the  provisions  of  Section  9  (a)  of  the  Act 
gave  employees  this  right,  although  would  not  ac- 
cept the  company's  w^ording  of  the  grievance  pro- 
cedure. 

A  compromise  was  suggested  by  nwself  on  the 
wording  of  Section  10  so  as  to  exchide  the  possi- 
bility that  employees  would  interpret  the  wording, 
for  instance,  in  paragraph  1  (b)  of  article  5,  be- 
tween the  district  steward  and  the  factorv  manas'er. 
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as  excluding  individual  employees  from  taking  up 
a  grievance  with  the  factory  manager  unless  he  took 
it  up  through  the  district  steward  and,  similarly, 
excluding  him,  depriving  an  individual  employee 
of  the  right  to  take  a  grievance  up  with  the  works 
manager  except  through  the  plant  grievance  com- 
mittee. And  this  language  was  accepted  as  the  com- 
promise to  that  issue  raised. 

Trial  Examiner  Whittemore:  Do  you  mean  by 
that  section  10?  [35] 

The  Witness :    Paragraph  10  of  article  5. 

Trial  Examiner  Whittemore:    Yes. 

Mr.  Jennings:  Does  that  complete  the  answer 
so  I  can  make  my  motion? 

The  Witness:    Yes. 

Mr.  Jennings:  I  should  like  to  move  to  strike 
the  answer  ujjon  the  grounds  of  my  objection,  Mr. 
Examiner,  and  upon  the  further  ground  that  the 
union  could  not,  under  any  circumstances,  consent 
to  a  violation  of  law.  That  consent  of  the  union 
would  be  immaterial.  If  this  procedure  is  illegal, 
it  couldn't  consent. 

Mr.  Peckham:  If  the  Examiner  please,  it  ap- 
pears to  me  that  this  testimony  merely  goes  to 
show  the  attitude  of  all  the  parties  concerned  in 
the  negotiation  of  this  contract,  and  also  to  show 
the  attitude  involved  in  the  posting  of  the  notice. 

That  is  just  one  of  the  things  that  is  involved  in 
this  proceeding.  The  Examiner  wants  to  get  the 
entire  background  and  entire  picture.  The  Exam- 
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iner  is  presenting  the  matter  to  a  board  in  Wash- 
ington, which  will  have  no  understanding  of  these 
matters  unless  these  things  are  in  the  record,  and 
it  appears  to  me  to  be  important  to  show  the  back- 
ground of  this  whole  matter.  If  you  send  a  cold 
record  back  to  a  group  in  Washington,  they  can't 
see  the  entire  picture. 

The  Witness :    May  I  further  call [36] 

Trial  Examiner  Whittemore:  First,  as  I  under- 
stand it,  you  are  making  a  motion  to  strike  his 
answer. 

Mr.  Jennings:     That  is  right. 

Trial  Examiner  Whittemore:  I  will  deny  the 
motion  so  it  will  ])e  unnecessary  for  anv  further 
argument  on  that. 

Q.  (By  Mr.  Peckham)  Some  time  later  after 
the  negotiation  and  signing  of  this  contract,  Mr. 
Neary,  did  you  receive  a  copy  of  a  proposed  notice 
from  Mr.  Marshall  Beaman  of  the  North  American 
Aviation,  Inc.?  A.     I  did. 

Q.     With  regard  to  what? 

Trial  Examiner  Whittemore:  Do  you  mind  if 
I  interrupt  you  for  a  moment? 

Mr.  Peckham:    Not  at  all. 

Trial  Examiner  Whittemore:  As  you  say  you 
are  i)resenting  the  background  and  you  left  a  gap 
here  between  something  which  appeared  in  the 
signed  contract  and  the  notice.  This  says  nothing 
about  a  notice.  How  did  you  happen  to  ask  for  a 
notice  ? 
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Mr.  Peckham:  If  your  Honor  please,  I  am  at- 
tempting to  develop  that  at  this  point.  I  felt  that 
there  was  no  sense  in  taking  Mr.  Neary  off  the 
stand  and  putting  him  back  and  forth  and  back 
and  forth.  We  are  intending  to  put  Mr.  Beaman 
on  and  show  the  events  that  transpired  in  between. 

Trial  Examiner  Whittemore:  You  have  that  in 
mind?  [37] 

Mr.  Peckham:    That  is  correct. 

Mr.  Jennings:  Are  you  referring,  Mr.  Peckham, 
to  a  document  which  was  presented  to  Mr.  Neary, 
which  is  here  in  court? 

Mr.  Peckham:  I  don't  know  whether  it  is  here 
in  court  or  not.  I  am  not  thinking  of  introducing 
the  notice.  I  am  merely  trying  to  give  the  back- 
ground of  what  happened. 

Trial  Examiner  Whittemore :  His  question  was 
if  at  a  certain  time  there  was  a  notice  submitted 
to  him  by  Mr.  Beaman.  That  is  my  understanding 
of  it  in  following  the  sequence  of  your  background. 

Mr.  Jennings:  If  there  is  such  a  document  in 
existence,  of  course,  the  testimony  is  much 

Trial  Examiner  Whittemore:  I  think  we  can 
clear  that  up. 

The  Witness:     I  think  it  will  be  cleared  up. 

Trial  Examiner  Whittemore:  On  the  assurance 
you  are  going  to  clear  this  matter  up  I  will  allow 
you  to  answer. 

Mr.  Peckham:  That  is  what  we  intend  to  show, 
if  the  Examiner  please. 
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Trial   Examiner  Whittemore:     All  right. 

The  Witness:  Yes.  I  may  state  in  explanation 
of  my  answer,  Mr.  Beaman  was  not  employed  by 
North  American  Aviation,  Inc.  until  July  15,  1941 
as  director  of  industrial  relations  and  subsequent 
to  the  negotiation  of  the  contract,  a  copy  [38]  of 
it  was  gone  over  by  Mr.  Beaman  and  he  asked  cer- 
tain questions  of  explanation  of  myself  and  Mr. 
Kindelberger  and  Mr.  Atwood,  who  is  vice-president 
and  general  manager,  and  was  in  on  some  of  the 
negotiation  meetings,  and  Mr.  Lambeth,  who  is  the 
secretary-treasurer  of  the  organization,  North 
American,  Inc.,  who  was  also  in  on  some  of  the 
negotiations. 

Among  the  questions  asked  was  a  question  with 
respect  to  paragraph  10  of  article  5  of  the  contract, 
a  question  as  to  whether  or  not  it  was  the  intention 
of  the  parties  in  negotiating  the  contract  to  permit 
individual  employees  to  present  for  adjustment 
grievances  without  union  representation.  [39] 

My  answer  to  that  question  was  that  it  was.  Mr. 
Beaman  then  asked  me  with  respect  to 

Mr.  Kaplan:  I  would  like  to  object  to  this  testi- 
mony and  move  to  strike  the  answer  on  the  ground 
that  what  transj)ired  between  ^Iv.  Neary  and  Mr. 
Beaman  is  purelv  hearsav  so  far  as  the  union  is 
concerned. 


Trial  Examiner  Whittemore:    My  understanding 


is- 


Mr.  Jenninsrs:     And  it  is  definitely  self-serving. 
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Trial  Examiner  Whittemore:  There  was  no 
union  representative  present? 

The  Witness:     None. 

Trial  Examiner  Whittemore:  And  you  will  con- 
cede this  was  your  interpretation? 

The  Witness:     That  is  all  I  am  contending. 

Trial  Examiner  Whittemore:  All  right.  It  is 
simply  a  matter,  as  I  understand  it,  which  is  lead- 
ing up  to  the  decision  to  post  a  notice. 

The  Witness :    That  is  correct. 

Trial  Examiner  Whittemore:  I  will  deny  the 
motion  to  strike. 

Q.  (By  Mr.  Peekham)  Will  you  proceed,  Mr. 
Neary  ? 

A,  Mr.  Beaman  then  suggested  that  since  this 
might  not  be  clear  to  all  employees  that  a  notice 
setting  out  the  method  of  presentation  and  adjust- 
ment of  grievances,  under  the  provisions  of  Section 
10,  Article  5,  be  posted.  Mr.  Beaman  [40]  then 
prepared  a  notice,  substantially  in  the  form  of  Ex- 
hibit ^^B'^,  attached  to  the  complaint,  and  sub- 
mitted it  to  me  for  my  review.  I  reviewed  it  and 
approved  it. 

The  notice  was  then  printed  in  booklet  form,  or 
in  mimeographed  form,  as  you  have  a  copy  there, 
and  was  distributed  to  all  employees,  together  with 
a  copy  of  the  contract,  which  is  Exhibit  ^^A". 

Q.  Subsequent  to  that  time,  Mr.  Neary,  you  were 
notified  by  North  American  Aviation  that  they  had 
received  a  charge  of  an  unfair  labor  practice  from 
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the  National  Labor  Relations  Board;  is  that  cor- 
rect? A.     That  is  correct. 

Q.     In  regard  to  the  posting  of  this  notice? 

A.     That  is  correct. 

Mr.  Jennings:  Pardon  me.  You  say  "^'posting". 
Was  this  notice  posted  as  well  as  distributed? 

The  Witness:  I  think  that  is  incorrect.  I  think 
it  was  distributed. 

Mr.  Peckham :  May  I  amend  my  remark  for  the 
record  ? 

Trial  Examiner  Whittemore :  Before  vou  2:0  into 
that,  I  would  like  to  ask  just  how  this  was  distrib- 
uted, if  you  know. 

The  Witness:  I  think  Mr.  Beaman  would  be 
better  qualified  to  testify. 

Trial  Examiner  Whittemore:  Would  you  make 
a  note  of  that  [41]  and  bring  that  matter  out? 

The  Witness :    I  will  bring  that  out. 

Mr.  Peckham:  I  repeat,  may  I  ask  that  my  re- 
mark be  amended  to  say  '^distributed''  rather  than 
^'posted''? 

Trial  Examiner  Whittemore:  It  may  be  so 
amended. 

Q.  (By  Mr.  Peckham)  Subsequent  to  that  time, 
did  you  have  a  conference  with  Mr.  Wm.  R.  Walsh, 
Regional  Director  for  this  district  of  the  National 
Labor  Relations  Board,  concerning  the  distribution 
of  this  notice?  A.     I  did. 

Q.  Will  you  relate  the  substance  of  that  conver- 
sation? 
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Mr.  Jennings:  Mr.  Examiner,  I  would  object  to 
that  upon  the  grounds  previously  urged;  that  is, 
there  is  nothing  that  anyone  could  do  which  would 
alter  the  question  of  whether  there  was  or  was  not 
a  violation  of  law;  and  on  the  further  ground  that 
anything  that  may  have  transpired  in  the  course  of 
the  Board's  investigation  of  this  charge  is  entirely 
immaterial  to  the  question  of  whether  or  not  an  mi- 
fair  labor  practice  was  committed. 

The  Witness :  If  I  may  again  occupy  the  role  of 
an  attorney,  rather  than  witness,  I  may  state  that 
I  only  have  in  mind  offering  the  fact  that  in  the 
discussion  with  Mr.  Walsh  the  notice,  as  distributed, 
was  criticized  as  to  its  form  and  as  to  the  right  of 
the  -company  to  distribute  the  notice.  [42] 

I  make  that  as  an  offer  of  proof  with  respect  to 
this  answer. 

Trial  Examiner  Whittemore:  Let  me  ask  you 
this :  As  I  understood  it,  the  notice  that  was  posted, 
and  which  is  now  in  issue,  is  the  one  which  you  ap- 
proved after  it  had  been  submitted  to  you  by  Mr. 
Beaman  ? 

The  Witness:    Yes. 

Trial  Examiner  Whittemore:  Is  there  another 
notice  involved  that  was  posted  subsequently  ? 

The  Witness:  It  was  not  posted  but  was  pre- 
pared for  distribution. 

Trial  Examiner  Whittemore:  I  don't  see  that 
that  is  at  all  material.  That  notice  is  not  in  issue. 
I  am  willing,  upon  that  statement  of  yours,  to  per- 
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mit  an  offer  of  proof,  but  since  it  is  not  in  issue 
here  in  any  way,  I  see  no  reason  for  going  into 
what  may  have  preceded  this  discussion. 

The  Witness:  I  think  it  would  shorten  things  if 
I  do  make  an  offer  of  proof  on  that. 

Trial  Examiner  Whittemore:  As  I  understand 
it,  you  didn't  amend  or  change  the  notice  which  you 
originally  published? 

The  Witness :    That  is  correct. 

I  offer  to  show  by  my  testimony  that  after  dis- 
•cussions  with  Mr.  Walsh  in  which  the  notice.  Ex- 
hibit ^^B",  was  criticized  as  to  form  and  substance 
and  as  to  the  right  of  the  company  to  [43]  distribute 
the  notice,  that  I  again  counseled  with  Mr.  Beaman 
and  prepared  a  draft  of  another  notice.  Prior  to 
that  time,  however,  the  Local  Regional  Director  had 
refused  to  issue  a  complaint,  as  your  records  will 
show,  on  the  original  charge.  That  refusal  was  ap- 
pealed by  the  union  to  the  Board  in  Washington 
and  in  the  interim  between  the  refusal  of  the  Local 
Regional  Director  to  issue  a  -complaint  on  the  first 
charge,  and  the  appeal  which  resulted  in  the  issu- 
ance of  the  present  complaint,  and  after  a  discussion 
with  Mr.  Walsh  regarding  the  notice,  we  prepared 
for  employees  a  new  notice  with  respect  to  griev- 
ance procedure.  We  sent  it  to  the  printers  and  were 
preparing  to  recall  the  notice,  which  is  Exhibit 
^'B'',  which  had  previously  been  distributed,  and 
substitute  for  it  this  new  notice. 

And  I  offer  in  evidence,  as  a  part  of  niy  offer  of 
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proof,  this  notice  and  if  it  is  denied  admission,  I 

ask  that  it  be 

Trial  Examiner  Whittemore:  Included  as  a  re- 
jected exhibit? 

Mr.  Neary:  Included  as  a  rejected  exhibit.  This 
printed  booklet  entitled  ^^Information  to  all  em- 
ployees. Grievance  Procedure.  North  American 
Aviation,  Incorporated.  Inglewood,  California, 
February  16,  1942,"  as  amended  by  the  inked 
changes  on  page  3  thereof. 

After  the  preparation  of  this  notice,  I  further 
offer  to  [44]  prove,  and  the  placing  of  it  in  the 
hands  of  the  printer  preparatory  to  distribution,  we 
were  informed  by  the  National  Labor  Relations 
Board  by  the  Dire^^tor  of  the  Twenty-First  Region 
that  the  appeal  of  the  union,  regarding  the  refusal 
of  the  Regional  Director  to  issue  a  complaint  on  the 
first  charge  in  this  matter,  had  been  granted,  and 
that  the  National  Labor  Relations  Board  had  au- 
thorized the  issuance  of  the  complaint  on  this 
charge. 

Subsequent  to  receiving  that  information,  I  re- 
quested the  company,  the  respondent  herein,  to  with- 
hold the  further  printing  and  distribution  of  this 
amended  notice. 

Trial  Examiner  Whittemore:  Now,  there  is  a 
question  on  one  point.  You  say  ^^the  further  print- 
ing and  distribution."  It  is  my  understanding  that 
it  was  neither  printed  or  distributed. 

The  Witness:     There  has  been  printing. 
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Trial  Examiner  Whittemore:  But  no  distribu- 
tion? 

The  Witness:  No  distribution.  Further  print- 
ing and  subsequent  distribution  of  the  amended 
notice. 

Trial  Examiner  Whittemore:  May  I  ask  then, 
before  I  rule  on  your  offer,  just  what  you  contend 
is  the  materiality  of  something  which,  as  yet,  has 
not  been  done. 

The  Witness :  One  of  the  allegations  of  the  com- 
plaint is  the  refusal  of  the  company  to  bargain  and 
negotiate  with  the  union.  We  are  accused  in  the 
complaint  of  unilaterally  [45]  and  without  the 
knowledge  of  the  miion  of  having  prepared  and  dis- 
tributed this  notice.  Exhibit  '^B'^  All  of  this  evi- 
dence goes  to  that  allegation. 

The  evidence  that  we  develop  will  further  show 
that  this  matter  was  taken  up  as  a  grievance  by  the 
union  and  discussed  through  the  fourth  step  of  the 
grievance  procedure;  that  subsequent  to  that  time 
the  union  did  not  avail  itself  of  the  provisions  of 
our  article  6,  arbitration,  but  did  come  to  the  Na- 
tional Labor  Relations  Board  with  a  charge,  and 
that  even  after  the  Board's  refusal  to  issue  a  <*om- 
plaint,  the  Regional  Director's  refusal  to  issue  a 
complaint,  the  company  did  attempt  to  change  the 
notice  and  was  willing  to  make  such  changes  in  the 
notice  as  had  been  criticized  by  the  union,  and  by 
the  Regional  Director,  and  was  willing  to  make  an 
amendment.  All  to  show  good  faith  on  the  part 
of  the  company  and  a  desire  to  negotiate. 
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Trial  Examiner  Whittemore:  May  I  ask  at  this 
point  if  you  submitted  your  proposed  corrections  to 
the  union? 

The  Witness :    We  did  not. 

Trial  Examiner  Whittemore:  You  went  ahead 
and  had  it  printed  *? 

The  Witness :    We  started  the  printing  of  it,  yes. 

Trial  Examiner  Whittemore:  How  do  you  ^on- 
sider  that  as  being  in  furtherance  of  collective  bar- 
gaining'? I  just  question  whether  or  not  that  fits 
into  the  picture.  [46] 

The  Witness:  Yes,  it  does.  I  consider  that  it 
does  very  much. 

First,  the  unions  have  never  requested  us  to 
change  the  form  of  the  notice.  They  have  attacked 
the  right  of  the  company  to  issue  or  distribute  the 
notice.  As  a  matter  of  fact,  I  think  that  in  confer- 
ences they  have  attacked  the  right  of  the  company 
to  listen  to  individual  grievances  and  apparently 
that  is  the  position  of  the  Board,  but  with  respect 
to  one  of  these  issues,  namely,  whether  or  not  we 
have  negotiated,  and  whether  or  not  we,  by  the 
terms  or  provisions  of  the  notice,  have  intended  or 
attempted  to  sabotage  the  union  and  degenerate  its 
strength,  by  giving  information  to  employees  to  the 
effect  that  might  have  the  effect  of  creating  in  their 
minds  that  the  union  was  not  the  collective  bargain- 
ing agent  of  the  employees  so  far  as  the  grievances 
were  concerned  and  that  the  company  would  handle 
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grievances   alone,   we   attempted   to  good  faith  to 

amend  the  notice  in  those  respects. 

Trial  Examiner  Whittemore:  Well,  I  would  like 
to  ask,  then,  as  I  understand  it,  the  proposed 
changes  have  never  been  submitted  to  the  union. 

The  Witness :    That  is  correct. 

Trial  Examiner  Whittemore:  The  union  did  not 
approve  of  any  changes  which  you  proposed? 

The  Witness :    That  is  right.  [47] 

Trial  Examiner  Whittemore:  Well,  I  will  deny 
the  offer  to  prove,  permitting  your  offer  to  remain 
in  the  record. 

If  you  wish  to  introduce  that  we  will  have  it 
marked  Respondent's  Exhibit  1,  and  you  may  offer 
it. 

The  Witness:     I  do. 

Trial  Examiner  Whittemore:  Then  I  w^ill  reject 
it  and  it  may  be  marked  as  a  rejected  exhibit  in 
the  rejected  file. 

The  Witness:  I  offer  this  document,  ^^Informa- 
tion to  all  employees;  grievance  procedure;  North 
American  Aviation,  Inc.,  Inglewood,  California; 
February  16,  1942,"  as  Respondent's  Exhibit  1,  for 
identification.  I  am  sorry  that  I  haven't  any  other 
copies  because  that  was  the  proof  copy  that  came 
from  the  printer. 

(Thereupon,  the  document  referred  to  was 
marked  as  Respondent's  Exhibit  No.  1,  for 
identification,  and  was  rejected.) 
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RESPONDENT'S  EXHIBIT  No.  1 

(Rejected) 

February  16,  1942 

INFORMATION  TO  ALL  EMPLOYEES 

Grievance  Procedure 

This  bulletin  supersedes  the  bulletin  dated  Au- 
gust 8,  1941,  entitled,  ^^Information  For  Employees 
— Grievance  Procedure. ' ' 

The  agreement  between  North  American  Avia- 
tion, Inc.,  and  United  Automobile  Workers  of 
America,  Aircraft  Division,  dated  July  18,  1941, 
(copy  of  which  you  have  received  or  will  receive 
with  this  bulletin)  sets  forth  in  Article  V  and  Ar- 
ticle VI  a  procedure  for  presentation  and  adjust- 
ment of  grievances  by  and  through  the  representa- 
tion of  the  union  stewards  and  grievance  commit- 
tee. If  employees  desire  this  representation,  you 
will  follow  the  procedure  outlined  therein. 

If  employees  desire  to  present  grievances  indiv- 
idually without  representation,  use  the  following 
procedure : 

1.  In  the  eYQni  of  any  dispute  arising  regard- 
ing the  interpretation  or  application  of  any  of 
the  terms  of  the  agreement,  or  any  other  request 
or  grievance,  there  shall  be  no  stoppage  of  work 
by  any  employee,  and  all  such  matters  shall  be 
adjusted  according  to  the  following  procedure: 
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First:  Between  the  employee  presenting  a 
grievance  and  his  foreman; 

Second:  Bet^yeen  the  employee  presenting  a 
grievance,  if  the  matter  is  not  satisfactorily 
settled  with  the  foreman,  and  the  factory  man- 
ager  or  his  authorized  representative ; 

Third:  Between  the  employee  presenting  a 
grievance,  if  the  grievance  is  not  satisfa-ctorily 
settled  by  the  factory  manager,  and  the  works 
manager  or  his  authorized  representative  on 
that  shift. 

2.  No  case  will  be  appealed  from  one  of  the 
above  steps  to  the  next  higher  step  until  after 
twenty-four  (24)  hours.  In  the  event  of  the 
failure  of  the  employee  presenting  a  grievance 
to  appeal  any  decision  of  a  grievance,  given  at 
one  step  of  the  grievance  procedure,  within  five 
working  days  of  such  decision,  the  case  shall 
be  considered  closed  on  the  basis  of  the  decision 
so  given. 

There  is  no  responsibility  on  the  company  to 
make  an  adjustment  in  any  case  unless  pre- 
sented within  three  days  of  its  occurrence. 

3.  If  any  case  is  not  satisfactorily  adjusted 
by  the  employee  presenting  the  grievance  and 
the  works  manager  or  his  authorized  representa- 
tive on  that  shift,  it  may  be  appealed  to  the 
general  manager  or  his  authorized  representa- 
tive within  forty-eight  hours.  The  general  man- 
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ager  or  his  representative  will  I'ender  his  de- 
cision in  writing  to  the  employee  presenting  the 
grievance  within  forty-eight  hours  after  the 
meeting  if  the  decision  was  not  given  at  the 
meeting. 

4.  Any  of  the  periods  within  which  any  of 
the  acts  required  in  this  notice  are  to  be  per- 
formed may  be  extended  by  mutual  consent  of 
the  parties.  In  computing  the  time  within 
which  the  acts  herein  are  required  to  be  per- 
formed, Saturdays,  Sundays  and  holidays  shall 
be  excluded. 

5.  Minutes  of  the  meeting  between  the  em- 
ployee presenting  a  grievance  and  management 
representatives  will  be  kept,  and  copies  of  the 
minutes  prepared  by  the  management  will  be 
submitted  to  the  employee  presenting  a  griev- 
ance. After  the  minutes  have  been  accepted  by 
both  parties,  copies  will  be  initialed  by  both 
parties  for  their  permanent  records. 

6.  The  Company  agrees  that  the  employee 
presenting  a  grievance  shall  not  be  hindered, 
coerced,  restrained  or  interfered  with  in  the 
presentation  and  adjustment  of  such  grievance 
or  dispute,  which  presentation  and  adjustment 
shall  be  conducted  on  Company  time. 

It  is  understood  that  each  employee  has  full 
time  productive  work  to  perform  and  that  he 
will  not  leave  his  work  during  working  hours, 
except  when  necessary,  to  present  a  grievance 
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imder  the  procedure  herein  defined.  If  the  em- 
ployee presenting  the  grievance  finds  it  neces- 
sary to  make  an  investigation  in  order  to  prop- 
erly present  a  grievan-ce  or  dispute  to  the  man- 
agement he  shall  be  granted,  upon  request,  per- 
mission to  leave  his  work  for  this  purpose  by 
his  resi)ective  foreman  or  supervisor.  He  shall 
report  to  his  foreman  or  supervisor  the  general 
nature  of  the  grievance  which  he  desires  to  in- 
vestigate and  again  report  to  his  foreman  or 
supervisor  upon  his  return  to  work  in  the  de- 
partment. 

7.  If  any  employee  be  discharged  for  any 
reason  he  shall  be  given  the  opportunity  to  pre- 
sent his  grievance  before  leaving  the  plant. 

8.  In  cases  of  disciplinary  layoff  or  discharge 
of  employees  for  infraction  of  shop  rules  or 
other  misconduct  which  merits  discipline,  the 
employee  shall  have  the  right  to  seek  modifica- 
tion or  elimination  of  such  penalty  and  com- 
pensation in  whole  or  in  part  for  lost  wages  on 
the  ground  that  the  employee  was  wrongfully 
disciplined  or  that  the  penalty  was  too  severe 
for  the  offense  involved,  and  such  protest  shall 
be  handled  according  to  the  grievance  procedure 
set  forth  herein,  including  the  right  of  appeal 
to  arbitration  as  provided  hereinafter. 

9.  If  a  grievance  or  dispute  is  not  satisfac- 
torily settled  and  the  employee  requests  that  the 
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matter  be  submitted  for  settlement  to  arbitra- 
tion, the  Company  agrees  to  submit  the  matter 
to  arbitration,  and  it  is  understood  and  agreed 
that  the  decision  of  the  arbitration  ]}oard,  as 
provided  for  hereinafter,  shall  be  final  and  bind- 
ing upon  both  parties. 

10.  The  arbitration  board  shall  consist  of 
three  persons :  one  chosen  by  the  employee  pre- 
senting the  grievance;  one  chosen  by  the  Com- 
pany; and  a  third  to  be  chosen  by  these  two. 
No  member  of  the  board  shall  have  any  official, 
financial  or  other  connection  with  or  interest  in 
either  the  Company  or  the  employee  presenting 
a  grievance,  or  any  associations  with  which  he 
is  affiliated.  The  Company  and  the  employee 
presenting  a  grievance  shall  submit  to  each 
other  the  names  of  their  respective  representa- 
tives, and  the  two  shall  meet  to  choose  the  third 
member  of  said  arbitration  board  within  thirty- 
six  hours  after  the  request  for  arbitration  has 
been  made.  If  the  Company  and  the  employee 
representative  cannot  agree  wdthin  seventy-two 
hours  on  a  person  to  act  as  the  third  member  of 
said  board  the  Company  and  the  employee  rep- 
resentative shall  request  Dr.  John  R.  Steel- 
man,  director  of  the  Division  of  Conciliation  of 
the  Department  of  Labor,  to  submit  a  list  of 
five  persons  qualified  to  act  as  the  third  member 
of  said  board.  The  employee  representative 
and  the  company  representative,  after  receipt 
of  said  list,  shall  each  have  the  right  to  strike 
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two  names  from  it  in  the  following  manner:  the 
two  representatives  shall  determine  by  lot  the 
order  of  elimination  and  thereafter  each  shall 
in  that  order  alternately  eliminate  one  name 
until  only  one  remains.  The  fifth  or  remaining 
name  shall  thereupon  be  accepted  by  both  the 
employee  presenting  the  grievance  and  the 
Company  as  the  third  member  of  said  board. 
Said  arbitration  board  shall  thereafter  meet  as 
soon  as  possible  to  hear  and  adjust  said  griev- 
ance or  dispute.  Said  board  shall  render  its 
decision  in  writing  not  later  than  five  days  after 
it  has  taken  the  matter  under  submission. 

11.  The  compensation  and  expenses  of  the 
third  member  of  said  board  shall  be  borne 
equally  by  the  Company  and  the  employee  pre- 
senting the  grievance. 

12.  No  grievance  or  dispute  shall  be  pre- 
sented for  arbitration  until  the  employee  pre- 
senting the  grievance  has  availed  himself  of  the 
full  procedure  hereinbefore  set  forth,  and  all 
grievances  or  disputes  shall  be  considered 
finally  settled  and  not  subject  to  arbitration 
miless  within  fifteen  days  from  the  date  of  re- 
ceipt by  the  employee  presenting  the  grievance 
or  dispute  of  the  decision  of  the  general  man- 
ager the  employee  presenting  the  grievance 
shall  request  in  writing  that  the  grievance  or 
dispute  be  submitted  to  arbitration. 

13.  Before  the  submission  of  a  grievance  or 
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dispute  for  arbitration,  the  Company  and  the 
employee  presenting  the  grievance  shall  set 
forth  in  writing  specifically  the  issue  or  issues 
to  be  submitted  to  arbitration,  and  the  arbitra- 
tion board  shall  confine  its  decision  to  su^h 
stipulation  of  issue  or  issues. 

14.  It  is  understood  that  the  arbitration 
board  shall  use  every  means  to  expeditiously 
present,  consider  and  decide  any  and  all  matters 
submitted  as  herein  provided,  and  the  company 
and  the  employee  presenting  the  grievance 
agree  to  facilitate  the  deliberations  of  said 
board  in  every  way  possible.  Said  board  may 
call  any  employee  as  a  witness  in  any  proceed- 
ing before  it,  and  the  Company  agrees  to  release 
said  wdtness  from  work  if  he  is  on  duty.  If  an 
employee  witness  is  called  by  the  Company,  the 
Company  will  reimburse  him  for  the  time  lost. 

NORTH  A]\IERICAN 

AVIATION,  INC. 
J.  H.  KINDELBERGER 
President 
Dated  February  16,  1942. 


Mr.  Kaplan:  Do  I  understand  you,  Mr.  Neary, 
to  say  that  the  proposed  exhibit  was  never  sub- 
mitted to  the  union'? 

The  Witness :    That  is  correct. 

Mr.  Kaplan:  That  was  a  part  of  your  offer  of 
proof? 
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The  Witness:    Yes. 

Trial  Examiner  Whittemore :  It  was  in  answer  to 
a  question  that  I  put.  I  think  the  ruling  upon  that 
w^as  given  l)efore  your  offer.  As  recall  it,  I  asked 
you  during  that  if  you  did  offer  it  and  let  the  re- 
cord show  that  it  has  been  offered  [48]  and  reje-cted, 
and  marked  as  designated. 

The  Witness:     Anv  cross  examination? 

Cross  Examination 

Q.  (J^y  Mr.  Jennings)  Reserving  my  objection 
to  this  entire  line  of  testimonv,  I  would  like  to  ask 
Mr.  Neary  whether  or  not  before  this  notice  was 
distributed  to  the  employees  there  had  been  any 
discussion  with  the  union,  fixing  the  date  more  pre- 
ciselv,  was  there  anv  discussion  betw^een  Julv  18, 
1941  and  the  date  of  the  distrilnition  of  the  notice 
about  August  12,  1941  with  any  representative  of 
the  union  with  regard  to  distributing  a  notice  which 
was  distributed? 

A.  It  is  my  understanding  that  there  was  not. 
However,  Mr.  Beaman  would  probably  be  better 
able  to  answer  that  question  as  to  the  company's 
position  \Wth  respect  to  that.  At  that  time  the 
right  of  individual  employees  to  present  grievances 
individually  had  been  negotiated  between  the 
parties  and  it  was  purely  the  administerial  matter 
of  notifying  them  of  the  procedure  by  which  the 
management  would  receive  and  adjust  those  griev- 
ances. [49] 
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They  didn't  think  that  the  union  would  have  any 
interest,  as  a  matter  of  fact,  in  the  promulgation  of 
the  notice  or  the  establishment  of  the  procedure. 

Q.  Referring  to  another  point,  is  it  true  that 
Section  10  of  Article  5  of  the  contract,  Board's  Ex- 
hibit A,  attached  to  the  complaint,  appearing  on 
page  11,  was  a  provision  which  was  agreed  upon  by 
the  parties  after  negotiations  and  as  a  compromise 
on  different  positions  taken  by  the  parties. 

A.  That  is  correct.  If  that  isn't  clear,  I  may 
state  it  this  way :  That  in  the  negotiations  the  com- 
pany took  the  position  that  the  grievance  pro- 
cedure, as  set  forth  in  the  contract,  should  provide 
clearly  the  procedure  for  individual  employees 
bringing  up  grievances  without  union  representa- 
tion, as  well  as  the  procedure  when  employees  de- 
sire the  union  representation;  and  we  suggested 
that  the  wording  show  in  all  cases  that  it  could  be 
the  individual  employee  or  the  district  steward  or 
the  grievance  committee,  and  the  union  did  not  de- 
sire that  wording;  as  a  matter  of  fact,  the  union 
objected  to  it. 

The  company  representatives  called  to  the  atten- 
tion of  the  union  the  fact  that  Section  9  (a)  of  the 
National  Labor  Relations  Act  required,  or  gave  to 
the  individual  employees  the  right  to  present  griev- 
ances. They  admitted  that  they  could  not  deprive 
them  of  that  right.  And  I  suggested,  as  a  compro- 
mise, that  the  contract,  especially  Article  5,  [50] 
contain  provision  for  the  presentation  of  grievances 
through   union   representatives   and   that  that   did 
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not  deprive  them  of  the  right  to  individually  pre- 
sent grievances.  That  language  was  accepted. 

Q.  It  would  be  accurate  to  say  that  Section  10 
was  the  culmination  of  a  negotiation  of  the  parties 
on  that  issue'? 

A.  That  is  right,  both  parties  agreeing  that  em- 
ployees had  the  right  under  Section  9  (a)  to  pre- 
sent grievances,  individually,  without  union  repre- 
sentation. 

Mr.  Jennings:  I  should  like  to  strike  the  last 
voluntary  portion  of  the  answer. 

Mr.  Peckham :  It  was  in  answer  to  his  question, 
in  direct  answer,  if  the  Examiner  please. 

Trial  Examiner  Whittemore:  I  wdll  deny  the 
motion  to  strike. 

Mr.  Jennings:  To  make  the  issue  more  precise, 
the  article  refers  to  the  right  to  present  grievances 
and  there  is  nothing  in  the  agreement,  Exhibit  A 
attached  to  the  complaint,  which  confers  on  any  em- 
ployee the  right  to  adjust  or  negotiate  or  bargain 
upon  any  grievance  that  he  may  present  to  the 
company. 

Mr.  Peckham :  There  is  no  contention  that  there 
was  any  bargaining  by  any  individual  employees 
here,  or  that  this  notice  gave  them  any  right  to 
bargain.  As  I  understand  a  grievance,  Mr.  Jen- 
nings, you  don't  bargain  over  a  grievance.  [51]  If 
a  man  has  a  certain  individual  grievance  you  don't 
bargain.  To  bargain,  in  my  estimation,  seems  to  in- 
clude something  with  reference  to  wages,  hours,  and 
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working  conditions  and  grievances  is  an  entirely 

different  thing. 

Trial  Examiner  Wbittemore:  I  think  that  is  a 
question  which  might  better  be  included  in  the  oral 
argument  at  the  close. 

Mr.  Jennings:  I  simply  wish  to  make  clear  my 
position. 

Trial  Examiner  Wbittemore:  I  think  the  lan- 
guage in  the  paragraph  is  very  clear.  I  will  permit 
him  to  give  his  interpretation.  I  shall  permit  other 
parties  to  give  their  interpretation  of  it  as  well. 

Mr.  Jennings:  I  should  like  at  this  time  to  re- 
new my  motion  to  strike  any  testimony  relating  to 
the  negotiation  of  this  clause  of  the  contract  upon 
the  ground  that  the  agreement  speaks  for  itself; 
that  oral  evidence  of  any  negotiation  is  entirely 
immaterial  and  inadmissible  and  in  effect  it  is 
sought,  by  the  oral  evidence,  to  add  to  and  alter  and 
vary  the  terms  and  provisions  of  a  written  instru- 
ment between  the  parties,  contrary,  not  only  to 
the  rules  of  evidence,  but  of  the  provisions  of  Ar- 
ticle 12  of  the  contract  itself. 

The  Witness:  May  I  make  a  statement  with  re- 
spect to  the  motion  to  strike,  and  I  will  have  to  ask 
Mr.  Jennings  a  question,  if  I  may  be  permitted  to 
do  so  in  line  with  that.  [52] 

Is  it  your  contention,  Mr.  Jennings,  that  you 
might  agree  that  by  the  language  of  the  contract  the 
parties  agreed  that  an  individual  employee  could 
present  a  grievance,  but  that  is  all  he  could  do? 

Mr.  Jennings :    That  is  correct. 
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The  Witness:    He  couldn't  have  it  adjusted? 

Mr.  Jennings :  No.  The  language  of  the  contract 
says  he  can  present  the  grievance,  and  the  pro- 
visions of  article  5  of  the  contract  provide  the  man- 
ner in  which  it  shall  be  adjusted.  That  is  the  answer, 
I  think.  No  other  procedure  is  necessary.  He  pre- 
sents a  grievance  and  it  is  settled  and  adjusted  in 
a  manner  provided  by  the  contract.  I  think  that  is 
very  clear  from  the  language  of  the  contract  it- 
self. 

Trial  Examiner  Whittemore:  I  will  denv  the 
motion  to  strike. 

The  Witness:    Anything  further? 

Mr.  Kaplan :    I  have  no  further  questions. 
(Witness  excused.) 

Mr.  Neary:  I  think,  Mr.  Examiner,  that  if  it 
is  not  inconvenient  for  yourself  and  the  other 
parties  that  we  could  probably  conclude  within  the 
next  ten  or  fifteen  minutes,  if  you  would  like  to. 

Trial  Examiner  Whittemore:  That  is  agreeable 
to  me. 

Mr.  Jennings :    That  would  be  fine. 

Mr.  Neary:  Mr.  Beaman,  will  you  take  the 
stand,  please?  [53] 


MARSHALL  E.  BEAMAN, 

called  as  a  witness  by  and  on  behalf  of  the  respond- 
ent, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 
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Direct  Examination 

Q.  (By  Mr.  Neary)  State  your  full  name,  Mr. 
Beaman.  A.     Marshall  E.  Beaman. 

Q.     And  your  occupation  ? 

A.  I  am  director  of  industrial  relations  at  North 
American  Aviation. 

Q.     How  long  have  you  been  so  employed? 

A.     Since  July  15,  1941. 

Q.  How  was  the  notice,  which  is  attached  to  the 
complaint  as  Exhibit  B,  given  to  the  employees? 
By  posting,  or  actual  distribution  ? 

A.  It  was  distributed  by  the  plant  protection 
department,  the  plant  policemen,  to  employees  as 
they  left  work  at  the  conclusion  of  their  shift  along 
with  the  copy  of  the  contract,  which  is  Exhibit  A. 

Q.  And  the  new^  employees,  subsequent  to  the 
first  distribution,  how  was  it  given  to  them? 

A.  They  are  given  a  copy  of  the  contract  and 
a  copy  of  the  notice  at  the  time  of  hire  by  the  em- 
ployment department  personnel. 

Mr.  Jennings:  Before  you  pass  on,  is  a  copy  of 
the  [54]  contract  or  a  copy  of  this  notice  posted  on 
any  bulletin  board  in  the  plant  ? 

The  Witness:  I  don't  believe  I  can  answ^er  that. 
I  am  not  sure.  I  know  our  main  thought  was  to  dis- 
tribute it  and  I  know  we  did  distribute  it  and  I 
don't  think  we  posted  it,  but  I  can't  make  a  definite 
statement  to  that  effect.  It  was  not  ordered  posted 
by  the  industrial  relations  department  nor  by  Mr. 
Kindelberger. 


124  National  Labor  Relations  Board 

(Testimony  of  Marshall  E.  Beaman.) 

Q.  (By  Mr.  Neary)  Did  you  have  any  dis- 
cussion with  any  representatives  of  the  union  be- 
tween July  18,  1941  and  August  12th,  the  date  upon 
which  this  notice  was  distributed,  with  respect  to, 
first,  the  distribution  of  the  notice  or,  secondly,  its 
form?  A.     No,  I  did  not. 

Q.  Did  you  have  any  discussions  with  any  rep- 
resentatives of  the  union  subsequent  to  that  time; 
that  is,  the  date  of  distribution,  with  respect  to  the 
form  of  the  notice  or  its  distribution? 

A.     Yes, 

Q.  When  did  the  first  of  those  occur,  approxi- 
mately ? 

A.  I  would  jiidge  within  two  or  three  weeks 
following  the  distribution  of  the  notice,  it  was  dis- 
cussed by  the  negotiating  committee  of  the  union 
and  myself  at  a  meeting,  which  had  been  called  for 
another  purpose,  called  to  discuss  grievances,  which 
was  shortly  after  the  distribution.  The  exact  date  I 
[55]  don't  recall.  However,  it  is  a  matter  of  record. 

Q.  At  that  time,  in  substance,  what  was  the  po- 
sition of  the  union  representatives  ? 

A.  The  union  rei:>resentatives  took  the  position 
that  by  the  distribution  of  this  notice  we  were  at- 
tempting to  inform  the  employees  that  that  was  the 
only  grievance  procedure  and  claiming  that  we  were 
attempting  to  undermine  the  union,  and  things  of  a 
general  nature  of  that  kind. 

Q.  At  that  time  had  your  grievance  procedure 
been  completely  set  up  ? 
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A.  At  that  time  the  grievance  procedure,  which 
is  provided  for  in  the  contract,  was  only  partly  in 
operation  due  to  the  fact  that  we  had  not  districted 
the  plant  and  had  not  received  an  official  list  ^  of 
stewards  from  the  union  and  so  on.  Step  two,  as  w^e 
speak  of  in  the  grievance  procedure,  the  grievance 
procedure  used  when  the  union  represents  the  em- 
ploye; step  two,  which  provides  for  the  district 
steward  and  the  factory  manager  or  his  representa- 
tive to  have  a  meeting  on  a  grievance  was  inopera- 
tive. 

Q.  So  you  were  meeting  at  that  time  with  the 
grievance  committee  or  negotiating  committee  of 
the  union'?  A.     Weekly,  right. 

Q.  Following  a  procedure  which  had  been  in 
operation  prior  to  the  execution  of  the  contract 'F 

A,     Right.  [56] 

Q.  That  procedure  was  subsequently  changed, 
was  it  not? 

A.  It  was  changed  w^hen  w^e  negotiated  district- 
ing of  the  plant  and  the  union  assigned  stewards  to 
the  various  districts,  which  was  some  time  in  Sep- 
tember. 

Q.  I  show  you  herewith  a  letter  dated  August 
19,  1941  addressed  to  Mr.  J.  H.  Kindelberger  and 
signed  by  Mr.  Paul  Lindsay  on  the  letterhead  of 
Aviation  Division  UAAV-CIO;  and  ask  you  if  you 
have  ever  seen  that  ?  A.     Yes,  I  have. 

Q.  Was  that  sent  directly  to  you,  or  how  did 
you  receive  it  ? 
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A.  Mr.  Kindelberger  referred  the  matter  to  me. 
In  fact,  I  think  I  answered  this  letter.  [57] 

Mr.  Neary :  I  ask  that  this  be  introduced  as  Re- 
spondent's  Exhibit  next  in  order. 

Trial  Examiner  Whittemore :  It  may  be  marked 
as  Respondent's  No.  2  for  identification  and  submit- 
ted to  Mr.  Jennings. 

(Whereupon,  the  document  referred  to  was 
marked  as  Respondent's  Exhibit  No.  2,  for  iden- 
tification.) 

Mr.  Jennings:  I  object  to  the  letter,  Mr.  Exam- 
iner, upon  the  ground  that,  as  has  been  argued 
somewhat  at  length  previously,  any  steps  taken  be- 
tween the  parties  themselves  to  reach  a  determina- 
tion as  to  the  legality  of  the  company's  issuance  of 
this  notice,  would  be  entirely  immaterial  because 
only  the  Board  has  the  right  and  the  power  to  de- 
termine whether  this  is  an  unfair  labor  practice. 

Trial  Examiner  Whittemore:  May  I  see  the  let- 
ter, please? 

Mr.  Jennings:  I  should  like  to  add  further,  that, 
assuming,  as  I  believe  the  Board  has  discretion  in  a 
case  such  as  this  to  say  that  the  party  should  ex- 
haust the  procedure  provided  by  this  contract,  or 
to  say  that  they  should  exhaust  their  procedure  pro- 
vided by  their  contract,  as  the  Board's  discretion 
might  be  exercised;  that  under  the  circumstances 
and  facts  of  this  case  that  discretion  of  the  Board 
should  certainly  not  be  exercised  to  require  the 
parties  to  submit  to  a  private  tribunal  the  question 
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of  violation  of  the  National  Labor  Relations  Act^ 
such  as  the  present  one,  which  is  not  merely  a  ques- 
tion of  fact  but  [58]  a  question  of  law  which  is  en- 
tirely novel  to  my  knowledge. 

Trial  Examiner  Whittemore:  Wouldn't  you 
agree,  Mr.  Jennings,  that  this  document  is  somewhat 
ditferent  than  the  material  contained  in  the  offer  of 
proof  with  respect  to  any  conference  that  Mr.  Neary 
may  have  had  with  Mr.  Walsh  w^hen  the  union  was 
not  present;  that  whether  or  not  you  feel  that  this 
has  any  bearing  on  the  ultimate  determination  of 
the  issue,  that  nevertheless  if  the  respondent  feels 
that  any  subsequent  negotiations,  which  it  had  with 
the  union  on  the  point  which  is  at  issue,  may  or 
may  not  be  relevant  as  to  its  determination,  don't 
you  feel  this  is  in  a  somewhat  different  class  than 
the  conference  which  respondent  may  have  had  with 
the  Board  after  the  charge  had  been  filed. 

Mr.  Jennings:  Possibly  in  a  different  class,  but 
I  think  it  is  still  irrelevant  to  any  issue  in  this  pro- 
ceeding. 

Mr.  Neary:  One  of  the  issues  is  the  question  of 
our  refusal  to  negotiate,  and  this  goes  directly  to 
the  refusal  to  negotiate  even  assuming,  which  I  do 
not  admit,  for  the  purpose  of  argument  that  the 
company's  interpretation  of  its  duty  under  the 
terms  of  the  contract  was  wrong  by  its  failure  to 
negotiate  prior  to  the  distribution  of  the  notice, 
yet,  nevertheless,  subsequent  to  that  time  when  the 
matter  came  to  the  attention  of  the  union  and  when 


128  National  Labor  Relations  Board 

(Testimony  of  Marshall  E.  Beaman.) 

the  union  raised  the  point  under  the  provisions  of 

Article  5,  the  company  acceded  to  negotiation  and 

did  negotiate  with  the  union  [59]  subsequent  to  that 

time. 

Trial  Examiner  Whittemore:  Well,  might  I  not 
make  this  suggestion  to  save  time"?  I  don't  think 
there  is  any  necessity  for  going  into  all  of  the  stex)s 
which  may  have  followed  the  bringing  of  this  mat- 
ter to  your  attention  by  the  union  grievance  com- 
mittee. 

Mr.  Neary:    No. 

Trial  Examiner  Whittemore:  I  think  it  has  al- 
ready been  stipulated,  it  seems  to  me  that  the  no- 
tice as  originally  distributed  remains  the  same  and 
is  still  being  distributed. 

Mr.  Neary:    That  is  right. 

Trial  Examiner  Whittemore:  So  that  whatever 
may  have  come  out  of  those  negotiations,  there  has 
been  no  change  in  the  document  which  the  union 
first  claimed  was  an  unfair  labor  ])ractice  in  the 
distribution  of  it,  at  least,  and  still  maintains  that 
it  is.  Now,  wouldn't  it  be  possible  just  to  stipulate 
that  here  were  on  certain  days  certain  conferences 
at  which  this  particular  point  was  discussed,  simply, 
as  background.  It  didn't  result,  it  seems  to  me,  in 
any  change  in  the  document,  which  is  at  issue  here. 

Mr.  Neary:  All  that  T  intended  to  sliow  by  this 
letter  was  that  the  union  did  submit  this  dispute 
under  the  terms  of  Article  5  to  the  grievance  pro- 
cedure.  The   next  letter   I   introduce   is  the   com- 
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pany's  letter  in  answer  to  that.  The  next  question  I 
had  to  ask  was:  Did  the  union  ever  request  [60] 
that  this  matter  be  submitted  to  arbitration  accord- 
ing to  Article  6  of  the  contract,  and  the  answer  will 
be  '^no,"  then  I  am  through. 

Trial  Examiner  Whittemore :  In  view  of  that,  I 
am  going  to  admit  this  in  evidence  over  your  ob- 
jection as  Respondent's  Exhibit  2. 

(Thereupon,  the  document  heretofore  marked 

for  identification  as  Respondent's  Exhibit  No. 

2,  was  received  in  evidence.) 

RESPONDENT'S  EXHIBIT  No.  2 

UAW 

AVIATION  DIVISION 

CIO 

402  Fox  Wilshire  Theatre  Bldg., 

202  South  Hamilton  Drive 
Beverly  Hills 
California 
Telephone 
Webster  8103 

August  19,  1941 
Mr.  J.  H.  Kindelberger 
Pres.  North  American  Aviation,  Inc. 
Imperial  and  Redondo  Blvds. 
Inglewood,  California 

Dear  Sir : 

On  Monday,  August  18,  1941,  the  question  of  the 
leaflet  put  out  by  the  North  American  Aviation, 
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Inc.,  titled  ''Information  for  Employees,  Griev- 
ance Procedure",  over  your  signature,  was  taken 
up  by  the  Union  Grievance  Committee  with  Mr.  Bee- 
man  and  Mr.  Thayer;  no  satisfactory  adjustment 
was  reached. 

Under  Article  5,  Paragraph  3  of  the  United  Au- 
tomobile Workers  contract  with  North  American 
Aviation,  Inc.,  w^e  are  appealing  the  decision  of 
the  plant  labor  relations  committee  and  request  a 
meeting  with  you  at  your  earliest  possible  con- 
venience to  discuss  this  question. 
Yours  truly, 
(Sgd)    PAUL  LINDSAY 

Chairman  Grievance 

Committee — Rec. 

Sec.  of  Local  887 
PL:dp 


Q.  (By  Mr.  Neary)  I  show  you  here  what  pur- 
ports to  be  a  copy  of  a  letter  dated  August  22,  1941, 
addressed  to  Paul  Lindsey,  Chairman  of  the  Griev- 
ance Committee  of  the  U.A.W.-C.I.O.,  and  signed 
by  J.  H.  Kindelberger  by  yourself  as  authorized 
representative,  and  ask  you  if  you  wrote  that  letter. 

A.     I  did. 

Q.  Is  that  a  true  and  correct  copy  of  the  orig- 
inal *?  A.     Yes. 

Q.    Was  the  original  sent  to  Mr.  Lindsey? 

A.    Yes. 
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Q.     At  the  address  shown  on  the  letter  ? 

A.    Yes. 

Q.  And  is  that  in  answer  to  the  letter  which  we 
have  just  introduced  as  Respondent's  Exhibit  2? 

A.     It  is.  [61] 

Mr.  Neary:  I  offer  this  as  Respondent's  next  in 
order. 

Trial  Examiner  Whittemore:  Would  you  show 
it  to  counsel  ? 

Mr.  Jennings:  The  same  objection,  Mr.  Exam- 
iner. 

Trial  Examiner  Whittemore:  Well,  to  whom  is 
that  directed? 

Mr.  Neary:    Mr.  Lindsey. 

Trial  Examiner  Whittemore:  Let's  first  find  out 
whether  it  was  received.  That  may  make  some  dif- 
ference as  to  w^hether  or  not  it  is  admitted. 

Mr.  Jennings:  It  may  be  stipulated  that  the 
original  was  received  by  the  union. 

Mr.  Neary :    So  stipulated. 

Trial  Examiner  Whittemore:  Then  your  objec- 
tion is  simply  to  its  being  irrelevant  ? 

Mr.  Jennings:  That  is  correct;  not  to  the  lack 
of  foundation. 

Trial  Examiner  Whittemore:  The  objection  is 
overruled  and  it  is  received  as  Respondent's  Ex- 
hibit 3. 

(Thereupon,  the  document  above  referred  to 
w^as  marked  as  Respondent's  Exhibit  No.  3, 
and  was  received  in  evidence.) 
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RESPONDENT'S  EXHIBIT  No.  3 

August  22,  1941 
Paul  Lindsay 

Chairman,  Grievance  Committee 
Recording  Section  of  Local  887 
Aviation  Division  UAW-CIO 
402  Pox  Wilshire  Theatre  Building 
202  South  Hamilton  Drive 
Beverly  Hills,  California 

Dear  Mr.  Lindsav : 

Replying  to  your  letter  dated  August  19  concern- 
ing an  appeal  of  the  decision  on  your  complaint  of 
the  distribution  of  the  leaflet  put  out  by  North 
American  Aviation,  Inc.,  entitled  ^^Information  for 
Em])loyees,  Grievance  Procedure,"  please  be  ad- 
vised that  Section  3,  Article  5  of  the  N.A.A.-UAWA 
Contract  provides  that  any  case  not  satisfactorily 
adjusted  by  the  plant  grievance  committee  on  the 
shift  on  which  the  grievance  arose  with  the  Manage- 
ment's representative  on  that  shift  may  be  appealed 
to  the  General  Manager  or  his  authorized  represen- 
tative and  the  grievance  committee. 

The  particular  case  in  question  has  been  through 
the  4th  step  of  the  grievance  procedure,  and  your 
meeting  with  Mr.  Beaman  and  Mr.  Thayer  was  the 
meeting  provided  for  in  this  section. 

As  3^ou  undoubtedly  remember,  this  was  not  a 
meeting  provided  for  in  Step  3  between  the  shift 
grievance    committee    and    the    Works    Manager. 
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Your  committee  consisted  of  Mr.  A.  Simpson,  Mr. 
C.  Quintard,  Mr.  J.  Dye,  and  Mr.  P.  Lindsay,  from 
the  day  shift,  Mr.  J.  Hoffman  and  Mr.  E.  Benning- 
ton, from  the  night  shift,  and  Mr.  R.  Althof,  In- 
ternational Representative. 

The  decision  given  by  the  Management's  repre- 
sentative at  this  meeting  is  the  decision  of  Man- 
agement. The  distribution  of  the  leaflet  referred  to 
was  in  no  way  contrary  to  the  N.A.A.-ITAWA 
Agreement  dated  July  1  and  signed  July  18,  1941. 
Very  truly  yours, 

NORTH  AMERICAN 

AVIATION,  INC. 
J.  H.  KINDELBERGER 
President 
By   W.  E.  BEAMAN 

Authorized  Representative 


Q.  (By  Mr.  Neary)  Did  the  union  representa- 
tives, subsequent  to  August  22,  1941,  ever  request 
that  the  dispute  with  reference  to  the  distribution 
of  notice,  which  is  Exhibit  ^^B"  attached  to  the 
complaint,  be  submitted  to  arbitration  ?  [62] 

A.     No,  they  didn't. 

Mr.  Jennings:     Same  objection. 

Trial  Examiner  Whittemore:  Objection  over- 
ruled. 

Mr.  Neary:    I  have  no  further  questions. 

Trial  Examiner  Whittemore:  You  don't  have 
copies'? 
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Mr.  Neary:  No,  I  don't.  I  would  like  the  privi- 
lege of  submitting  copies  and  withdrawing  the 
originals.  I  can  have  that  done  this  afternoon  if 
the  reporter  would  permit  Mr.  Peckham  to  take 
the  copies  and  I  will  furnish  sufficient  copies  for 
the  other  parties. 

Mr.  Jennings:  We  should  have  two  copies  of 
them  in  evidence.  If  you  are  able  to  find  another 
copy  of  the  rejected  exhibit,  I  think  that  would  be 
appreciated  also. 

Mr.  Neary:    We  shall  make  an  effort  to  do  that. 

Trial  Examiner  Whittemore:    Very  w^ell. 

Mr.  Neary:  Mr.  Examiner,  I  don't  think  that 
anything  will  be  gained  by  going  over  with  Mr. 
Beaman  the  portion  of  my  offer  of  proof.  It  is  in 
there  as  an  offer  of  proof  both  for  the  testimony 
of  Mr.  Beaman  and  myself. 

Trial  Examiner  Whittemore:  No;  I  understood 
that  your  offer  was  to  include  both  such  testimony 
as  you  might  bring  out  and  that  Mr.  Beaman  might 
bring  out. 

Mr.  Neary :  And  Mr.  Peckham  promised  too  that 
he  would  clear  up  that  hiatus  between  the  execution 
of  the  contract  and  the  distribution  of  the  notice; 
is  that  sufficiently  clear  [63]  in  your  mind  now? 

Trial  Examiner  Whittemore:  I  think  that  is 
clear. 

Mr.  Neary :    No  further  questions. 

Trial  Examiner  Whittemore:  All  right.  Mr. 
Jennings  ? 
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Cross  Examination 
Q.     (By  Mr.  Jennings)     Do  I  understand  you 
to  say,  Mr.  Beaman,  that  the  notice  was  distributed 
on  August  12th  before  the  grievance  procedure,  pro- 
vided by  the  contract,  had  been  completely  set  up'? 
Mr.  Neary:     May  I  have  that  question,  please'? 
Trial  Examiner  Whittemore :    Will  you  read  the 
question  ? 

(The  question  was  read.) 

The  Witness:  The  grievance  procedure,  as  pro- 
vided in  the  contract,  was  not  in  operation  as  called 
for  in  the  contract  at  that  time  due  to  the  fact  that 
we  had  not  districted  the  plant  and  we  had  not 
received  the  official  list  of  district  stewards. 

Mr.  Neary:  But  there  was  a  grievance  pro- 
cedure, was  there  not? 

The  Witness:  Yes;  there  was  a  grievance  pro- 
cedure. It  was  complete  except  for  step  two  as  pro- 
vided in  the  contract. 

Mr.  Neary:  If  I  may  make  a  statement  that 
might  clarify  that,  Mr.  Jennings.  We  had  a  griev- 
ance procedure  which  was  in  operation  prior  to  the 
execution  of  the  contract  which  [64]  provided,  I 
believe,  for  weekly  meetings,  did  it  not,  between 
the  grievance  committee  and  company  representa- 
tives? 

Mr.  Lindsay:     Yes. 

Mr.  Neary:  Under  the  provisions  of  the  con- 
tract district  stewards  were  to  be  appointed  by  the 
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union  to  represent  certain  geographical  districts  of 
the  plant,  and  at  the  time  that  Mr.  Beaman  is 
speaking  of  that  physical  work  had  not  been  done; 
that  is,  the  plant  had  not  been  divided  into  districts 
of  so  many  employees  to  a  district,  nor  had  the 
union  set  up  or  nominated  their  stewards  for  each 
district;  and  for  that  reason  step  2,  as  set  forth  in 
contract  '^B'',  Article  5,  1  (b)  was  not  in  operation, 
but  a  grievance  procedure  which  both  parties  fol- 
lowed was  in  operation . 

Q.  (By  Mr.  Jennings)  Did  the  company  ever 
inform  its  employees  that  the  procedure,  as  set 
forth  in  the  notice.  Exhibit  ''B",  attached  to  the 
complaint,  was  not  a  substitute  for  the  grievance 
procedure  set  forth  in  the  contract,  Exhibit  ^^A", 
attached  to  tlie  complaint. 

A.  There  was  no  notification  made  except  what 
was  inchided  in  that  notice. 

Q.  I  assume  that  the  company  intended  that 
their  emplo3^ees  desiring  to  do  so  should  use  the 
grievance  procedure  set  forth  in  the  notice? 

A.  They  felt  that  that  was  an  individual  matter 
for  the  employee  to  decide.  [65] 

Q.  If  he  wished  to  do  so,  of  course,  you  expected 
that  he  would  use  that  procedure? 

A.  Why,  if  he  wanted  to  handle  his  grievance 
individually,  yes. 

Q.  Were  any  grievances  excluded  from  those 
which  could  be  handled  in  the  manner  set  forth  in 
the  notice? 
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A.     Will  you  read  the  question,  please. 
(The  question  was  read.) 

The  Witness:  I  don't  quite  understand  what  you 
mean. 

Q.  (By  Mr.  Jennings)  Would  any  grievance  of 
any  sort  or  character  whatsoever  be  handled  under 
the  procedure  provided  in  the  notice,  Exhibit  '^B'' 
attached  to  the  complaint,  assuming  that  the  em- 
ployee wanted  to  handle  it  in  that  fashion. 

A.  I  think  I  would  answer  that  this  way:  if  an 
individual  employee  came  to  us  with  what  he 
thought  was  a  grievance,  we  would  attempt  to  settle 
the  thing.  Many  times,  of  course,  we  are  approached 
with  questions  which  they  think  are  grievances, 
which  are  actually  not  grievances.  We  have  that 
same  question  with  the  union.  We  might  even  dis- 
cuss, in  order  to  clarify  in  the  individual  employees 
mind  the  situation,  things  which  are  not  grievances 
in  the  strict  sense  of  the  word. 

Q.  The  point  I  am  trying  to  make  is  this:  were 
employees  told  that  certain  things  could  not  be 
taken  up  under  this  procedure  provided  for  by 
the  notice? 

A.  No,  they  were  not.  They  were  only  told  what 
is  in  that  notice.  That  is  the  only  thing  we  have 
told  them.  \Jo6^ 

Q.  Then  the  answer  would  be,  so  far  as  you 
were  concerned  there  was  no  limitation  upon  the 
nature   of  that   type   of   grievance   that   might    be 
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taken  up  under  either  the  procedure  provided  in 
the  notice  or  in  the  procedure  provided  in  the  union 
contract  ? 

A.  There  would  be  no  limitation  on  discussing 
with  the  employee  what  he  might  want  to  discuss 
but,  obviously,  there  would  be  limitations  on  what 
we  might  arrive  at. 

Mr.  Jennings:     That  is  all. 

Q.  (By  Mr.  Kaplan)  I  would  like  to  ask  two 
questions.  All  during  those  negotiations,  Mr.  Bea- 
man, the  company  always  took  the  position  that  it 
had  the  right  to  distribute  Exhibit  B,  did  it  not? 

A.  That  is  right.  We  felt  that  right  was  given 
to  us  by  section  10  of  Article  5. 

Q.  Isn't  it  a  fact,  Mr.  Beaman,  that  at  some 
time  during  these  meetings  with  the  union's  griev- 
ance committee,  that  you  stated  that  the  disposition 
of  the  company  would  not  be  changed  because  of 
the  fact  that  the  union  had  already  filed  a  charge 
with  the  Labor  Board  ? 

A.  At  a  meeting  in  January  in  Commissioner 
Malcom's  office,  Commissioner  Malcom  is  connected 
with  the  United  States  Conciliation  Service,  this 
matter  was  discussed.  At  this  meeting  with  rej^re- 
sentatives  of  the  union  and  the  company  and  Com- 
missioner Malcom [67] 

Q.  Not  to  interrupt  you,  Mr.  Beaman,  but  I 
asked  you  during  your  meeting  with  the  grievance 
committee  at  the  plant. 

A.     You  didn't  say  '^at  the  plant."  No,  I  don't 
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remember  of  saying  that  we  wouldn't  discuss  it 
because  it  had  been  brought  before  the  National 
Labor  Relations  Board  at  the  plant.  We  have 
stated  repeatedly,  of  course,  that  we  thought  that 
we  had  taken  the  correct  stand.  At  this  meeting 
in  Malcom's  office,  which  I  was  referring  to,  we 
did  make  the  statement  that  a  complaint  had  been 
filed  with  the  National  Labor  Relations  Board  and 
we  felt  that  wasn't  the  place  to  settle  it  or  even 
discuss  it. 

Mr.  Kaplan:    That  is  all. 

Q.  (By  Mr.  Jennings)  I  didn't  understand  the 
last  part  of  your  answer.  You  say  that  wasn't  the 
place  to  discuss  it? 

A.  At  Commissioner  Malcom's  office.  We  didn't 
feel  it  was  a  point  in  issue  there.  That  wasn't  why 
the  meeting  was  called.  The  matter  was  brought 
up  at  which  time  it  was  pending  before  the  Na- 
tional Labor  Relations  Board. 

Q.  (By  Mr.  Kaplan)  That  meeting  at  the  Con- 
ciliation Service  was  brought  about  with  respect 
to  all  of  the  various  grievances  that  accumulated 
between  the  union  and  the  company,  and  an  attempt 
was  made  to  dispose  of  all  of  those  grievances  at 
that  time;  isn't  that  so? 

Mr.  Neary:     I  object  to  that.  [68] 

The  Witness:     We  did  not 

Mr.  Neary  (Continuing) : on  the  ground  that 

it  is  leading  and  suggestive. 

Mr.  Kaplan :    He  is  your  witness. 
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Mr.  Neary:  And  improper  cross  examination  to 
this  extent :  that  Mr.  Kaplan  knows,  he  was  present 
at  the  meeting,  and  I  know  that  it  was  definitely 
nnderstood  that  this  was  not  a  grievance  hearing 
before  Mr.  Malcom.  It  was  a  meeting  to  attempt  to 
see  if  the  parties  could  not  get  together  on  certain 
interpretations  of  the  contract,  as  Mr.  Malcom  ex- 
pressed it  to  me.  It  was  not  in  any  sense  of  the 
word  to  be  considered  as  a  grievance  hearing. 

Mr.  Kaplan:  I  have  to  disagree  w4th  Mr.  Neary's 
version  of  that  particular  hearing  because  wt  went 
very  specifically  into  a  number  of  other  grievances 
that  were  confronting  the  management  and  the 
union. 

Trial  Examiner  Whittemore:  I  don't  know  that 
it  is  important  what  title  the  meeting  w^as  brought 
about.  I  will  overrule  your  objection;  so  far  as  be- 
ing leading,  it  is  cross  examination.  However,  this 
witness  may  interpret  what  he  felt  the  meeting  was 
and  if  you  feel  it  was  different,  you  can  come  back 
to  the  stand  and  testify,  and  Mr.  Kaplan,  w^ho  w^as 
present,  can  also  give  his  interpretation.  At  the 
present  time  I  don't  see  that  it  is  particularly 
important. 

Mr.  Kaplan:  I  have  no  further  questions  of 
Mr.  Beaman,  [69]  or  is  there  a  question  pending? 

Trial  Examiner  Whittemore:  I  don't  know  if 
the  witness  has  answered. 

Mr.  Jennings:     He  hadn't  answ^ered. 
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The  Witness:  I  don't  know  what  the  question 
was  now. 

Trial  Examiner  Whittemore:  Do  you  want  to 
restate  if? 

Mr.  Kax)lan:     I  would  rather  have  it  re-read. 
(The    question    referred    to    was    read    as 
follows : 

''That  meeting  at  the  Conciliation  Service 
w^as  brought  about  with  respect  to  all  of  the  va- 
rious grievances  that  accumulated  between  the 
imion  and  the  company,  and  an  attempt  was 
made  to  dispose  of  all  of  those  grievances  at 
that  time;  isn't  that  so*?'') 

The  Witness:     No. 

Mr.  Jennings:  I  haven't  objected  to  this,  Mr. 
Examiner,  but  in  mv  view  of  the  case  the  testimonv 
offered  by  the  union  is  equally  irrelevant  to  the 
testimony  offered  by  the  company  on  the  same 
topic;  that  is  the  effort  of  the  parties  to  reach  a 
private  agreement  on  whether  or  not  there  was  a 
violation  of  law. 

Mr.  Kaplan:     We  have  no  further  questions. 

Trial  Examiner  Whittemore:  All  right.  Have 
you  any  further  questions,  Mr.  Jennings? 

Mr.  Jennings:     No.  [70] 

Redirect  Examination 
Q.     (By  Mr.  Neary)     I  think  we  may  have  one 
or  two  questions  here  which  I  didn't  ask  before. 
This  meeting  you  refer  to  was  a  meeting  called  by 
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Commissioner  Malcom  of  the  United   States  Con- 
ciliation  Service,   connected  with  the   Department 
of  Labor;  is  that  correct?  A.     Yes. 

Q.  And  you  were  present  and  representing  the 
company;  is  that  correct? 

A.     That  is  correct. 

Q.  Did  yon  ask  Mr.  Malcom  whether  this  was 
to  be  a  grievance  meeting?  A.     I  did. 

Q.     What  did  you  say  to  Mr.  Malcom? 

A.     I  said  in  the  first  place 

Mr.  Kaplan:  We  object  to  that  because  there 
was  no  representative  of  the  union  there.  It  is 
purely  hearsay  so  far  as  the  union  is  concerned. 

Q.  (By  Mr.  Neary)  Who  was  present  at  that 
meeting  besides  yourself  and  Mr.  Malcom? 

Mr.  Kaplan:    Go  ahead. 

The  Witness:  Mr.  Kaplan,  Mr.  Lindsay,  Mr. 
Postma. 

Q.  (By  Mr.  Xeary)  This  conversation  took 
place  when  all  of  us  were  present? 

A.     That  is  right.  [71] 

Q.     State  what  the  conversation  w^as. 

A.     I  will  have  to  give  a  little  background  for  it. 

In  the  first  place,  Mr.  Malcom  called  me  and  later 
confirmed  it  by  letter  that  he  had  been  requested 
b,y  the  union  to  ^e\  together  with  us,  representa- 
tives of  the  company,  to  discuss  certain  matters 
relative  to  the  contract.  When  the  meeting  was  first 
called  together  in  Mr.  Malcom 's  office,  one  of  the 
first   requests   I   made   in   questions   I   asked   was 
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whether  or  not  this  was  a  meeting  to  supersede  the 
grievance  procedure  as  contained  in  the  contract. 
Mr.  Malcom  stated  very  definitely  that  it  was  not 
and  that  he  did  not  care  to  discuss  any  individual 
grievances  which  had  not  been  handled  through  the 
grievance  procedure.  We  did  discuss  many  issues 
and  Mr.  Malcom  refused  to  discuss  any  individual 
grievances  which  the  union  had  there  which  had 
not  been  put  through  the  grievance  procedure. 

Mr.  Neary:     That  is  all. 

Trial  Examiner  Whittemore :  Any  further  ques- 
tions ? 

Mr.  Kaplan:     No  questions. 

Q.  (By  Trial  Examiner  Whittemore)  I  have 
just  one  or  two  questions  here :  Did  the  company 
ever  distribute  the  copies  of  the  contract  to  all  of 
the  employees? 

A.  Yes;  they  distributed  those  at  the  same  time 
they  distributed  the  notice,  the  same  day,  the  same 
time. 

Q.  Were  they  likewise  given  to  each  new  em- 
ployee? [72]  A.     Right. 

Q.  Prior  to  the  issuance  of  this  notice  as  to  the 
individual  treatment  of  the  grievance  procedure, 
within  your  knowledge  as  to  their  past  record,  at 
least,  do  you  know  if  the  company  has  ever  dis- 
tributed a  similar  notice? 

A.     Not  to  my  knowledge. 

Q.     To  its  employees? 

A.     Not  to  my  knowledge. 
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Trial  Examiner  Whittemore:  I  think  that  is 
all. 

]Mr.  Kaplan:  Just  one  question,  Mr.  Examiner. 
Did  the  company  post  any  copies  of  the  agreement 
on  any  of  the  bulletin  boards? 

The  Witness:  I  can't  say.  To  my  knowledge 
neither  the  agreement  nor  the  notice  was  posted  on 
company  bulletin  boards.  It  was  given  to  everybody. 

Mr.  Jennings:  Every  employee  was  given  a 
copy? 

The  AVitness :  Every  employee  was  given  a  copy 
of  each. 

Mr.  Kaplan :  That  is  all  so  far  as  Mr.  Beaman 
is  concerned. 

Trial  Examiner  Whittemore :    Is  that  all  ? 

Q.  (By  Mr.  Neary)  Just  one  question:  Have 
you  any  record,  Mr.  Beaman,  of  the  number  of 
grievances,  if  any,  that  have  been  handled  under 
the  procedure  of  this  notice,  Exhibit  B? 

Mr.  Jennings:  That  is  objected  to  as  imma- 
terial. 

The  Witness:  I  can't  say  how  many  off- 
hand   [73] 

Trial  Examiner  Whittemore:  Just  a  moment. 
Wait  until  I  rule  on  the  objection.  I  assume  that 
this  is  simply  a  preliminary  question,  so  far  it  is 
simply  whether  or  not  there  is  any  record. 

Mr.  Neary:     That  is  right. 

Trial  Examiner  Whittemore :     Of  such  handling. 

Mr.  Neary :    That  is  right. 
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Trial  Examiner  Whittemore :  I  assume  you  will 
follow  that  up  with  how  many  there  are. 

Mr.  Neary:    That  is  correct. 

Trial  Examiner  Whittemore :  So  I  would  like  to 
know  what  relevancy  that  has. 

Mr.  Neary:  It  probably  hasn't  a  great  deal.  I 
don't  know  whether  I  am  correct  or  not  but  it  is 
my  understanding  that  very  few  grievances  have 
been  handled  in  this  manner  and  quite  a  number 
through  the  manner  set  forth  in  the  contract.  And 
it  would  go  to  answer  the  question  as  to  whether 
or  not  there  was  any  misunderstanding  on  the  part 
of  the  employees  that  this  procedure  superseded 
the  procedure  set  forth  in  the  contract  or  was  con- 
sidered more  desirable  by  the  company,  as  has  been 
contended  by  the  Board  and  by  the  union  in  their 
discussion. 

Trial  Examiner  Whittemore:  I  don't  think  the 
number  is  at  all  relevant.  It  would  have  to  be 
relative  anyway,  then  we  would  go  into  a  statistical 
question  here  which  might  [74]  change  this  after- 
noon and  might  change  tomorrow  morning.  I  think 
that  if  you  are  willing  to  withdraw  that  question, 
I  would  permit  a  question  as  to  whether  or  not 
there  have  been  grievances  taken  up  in  the  manner 
outlined  in  this  notice,  and  simply  let  it  go  at  that. 

Would  you  have  any  objection  to  that  fact  being 
in  the  record,  if  it  is  a  fact? 

Mr.  Jennings:  I  will  object  to  that  as  being  im- 
material. 
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Mr.  Neary:  I  don't  think  that  that  is  sufficient 
so  I  would  object  to  asking  that  question. 

Trial  Examiner  Whittemore:  Well,  you  would 
have  to  establish  first  that  there  had  been  taken 
up  some  cases  before  you  can  establish  how  many, 
it  seems  to  me. 

Mr.  Neary:  But  the  condition  of  your  request 
is  that  we  let  it  go  at  that  and  if  that  is  the  con- 
dition, I  will  object  to  it. 

Mr.  Jennings:  This  is  more  or  less  my  idea: 
Supposing  that  we  go  so  far  as  to  say  this  was  an 
unfair  labor  practice  and  designed  to  undermine 
and  so  on  and  so  forth.  If  it  was  and  it  was  un- 
successful, I  don't  suppose  that  alters  the  nature 
of  the  offense  or  the  extent  of  it. 

Trial  Examiner  Whittemore:  I  think  what  I 
would  suggest  we  do  in  this  case,  I  don't  see  the 
relevancy  of  any  number ;  we  might  have  to  go  into 
a  long  exploration  here  in  order  to  determine 
whether  or  not  there  was  any  basis  for  your  [75] 
statement  that  there  was  comparatively  few.  So 
that  if  you  want  to  make  an  offer  of  proof,  why, 
I  suggest  that  can  be  the  best  way  of  handling  it. 

Mr.  Neary:  Might  I  speak  with  Mr.  Beaman  in 
private  for  a  moment  ? 

Trial  Examiner  Whittemore :    Yes. 

(Conference  between  counsel  and  witness.) 

Mr.  Neary:  If  the  objection  is  sustained,  I  make 
an  offer  of  proof,  and  let  the  record  show  that  twH) 
grievances  have  been  handled  according  to  the  j)ro- 
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cedure  set  forth  in  the  notice,  Exhibit  B,  and  over 
800  presented  and  adjusted  a<3cording  to  the  proce- 
dure set  forth  in  articles  5  and  6  of  the  contract. 

The  respondent  rests. 

Trial  Examiner  Whittemore:  Very  well.  Do 
you  wish  to  be  heard  on  his  offer  of  proof? 

Mr.  Jennings:  Well,  of  course,  the  objection  was 
sustained  to  the  question.  He  made  the  offer  of 
proof  and,  of  course,  I  would  still  object  to  the  re- 
ceipt of  the  evidence. 

Trial  Examiner  Whittemore:  I  don't  know  but 
what  the  relativity  of  the  member  would  cause  you 
to  change  your  mind,  but  it  appears  it  doesn't.  I 
will  deny  the  offer  of  proof  and  it  may  remain  in 
the  record.     You  have  no  further  questions? 

Mr.  Neary:    The  respondent  rests. 

Q.  (By  Trial  Examiner  Whittemore)  I  would 
like  to  simply  [76]  ask  the  witness  again,  or  rather 
ask  him  the  question  which  I  suggested  you  sub- 
stitute for  the  one  you  did  put :  This  procedure  out- 
lined in  this  notice,  which  is  in  question,  has  been 
in  operation,  has  it  not  ? 

A.     That  is  right. 

Q.  And  it  has  not  been  withdrawn  and  is  still 
being  distributed  to  new  employees  ? 

A.     That  is  correct. 

Trial  Examiner  Whittemore:  Have  you  any 
further  questions,  Mr.  Kaplan? 

Mr.  Kaplan :    No  further  questions. 

Mr.  Neary:    The  respondent  rests. 
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Trial  Examiner  Wliittemore:  Then  you  are  ex- 
cused. 

(Witness  excused.) 

Trial  Examiner  Wliittemore :  Have  you  any  wit- 
nesses, Mr.  Kaplan? 

Mr.  Kaplan :  Yes.  Well,  Mr.  Examiner,  we  have 
one  witness  to  testify  on  just  one  small  matter.  I 
think  it  is  a  question  that  will  take  about  two 
minutes. 

Trial  Examiner  Wliittemore:  Do  you  want  to 
put  him  on? 

Mr.  Kaplan:     Yes. 

Mr.  Neary:  Do  you  want  to  offer  a  stipulation 
on  it? 

Trial  Examiner  Whittemore:  Off  the  record  for 
a  moment. 

(Discussion  off  the  record.)  [77] 


PAUL  LINDSAY, 

called  as  a  witness  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
Q.    (By  Mr.  Jennings)     What  is  your  full  name, 
please  ? 

A.     Paul  Lindsav. 

Q.     Where  are  you  employed? 

A.     North  American  Aviation. 
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Q.     How  long  have  you  been  employed  there? 

A.     Approximately  three  years. 

Q.     Do  you  hold  any  office  in  the  union  ? 

A.     President  of  the  local. 

Q.  Have  you  been  working  in  the  present  plant 
since  August  the  12th  of  1941?  A.     I  have. 

Q.  How  much  of  the  time  since  August  12th 
have  you  been  working  in  the  plant,  or  on  union 
business?  A.     The  entire  time. 

Q.  Are  there  bulletin  boards  in  the  company 
plant  at  Inglewood?  A.     There  are. 

Q.  And  are  there  union  bulletin  boards  or  com- 
pany bulletin  boards  ?  A.     There  are  both.  [78] 

Q.  Have  you  noticed  or  seen  copies  of  the  griev- 
ance procedure  or  notice  to  employees,  Board's  Ex- 
hibit A,  attached  to  the  complaint,  or  B  attached 
to  the  complaint,  posted  on  the  company's  bulletin 
boards  ? 

A.  I  have  seen  this  on  several  boards  in  various 
departments. 

Q.  Have  you  seen  posted  with  the  notice,  copies 
of  the  contract  between  the  union  and  the  company, 
Board's  Exhibit  A  attached  to  the  complaint? 

A.     No. 

Mr.  Neary:     Will  you  read  that  question? 
(The  question  was  read.) 

Mr.  Neary:  I  don't  know  what  difference  it 
makes  whether  they  were  posted  together  or  not. 
Go  ahead. 

Mr.  Jennings :    That  is  all. 
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Cross  Examination 
Q.    (By  Mr.  Neary)     What  bulletin  boards  did 
you  see  this  posted  on,  Mr.  Lindsay? 

A.     Well,  as  I  recall  on  one  place  in  36. 
Q.     Department  36? 

A.  What  would  be  department  36,  and  in  my 
own  department,  department  1. 

Q.     Where  are  those  bulletin  boards  located? 
A.     Well,  they  have  been  changed  from  time  to 
time. 

Q.  I  am  talking  about  the  bulletin  board  on 
which  you  saw  [79]  this  notice  posted.  Where  was 
it  when  you  saw  the  notice  posted?  Describe  its 
location.  A.     Well,  always  near  the  clock. 

Q.     The  time  clock?  A.     The  time  clock. 

Q.     The  time  clock  in  department  36? 

A.     The  one  in  36  more  probably  on  the 

Q.  I  don't  want  to  know  where  it  probably  was; 
I  want  to  know  where  it  was  you  saw  it. 

A.     Well,  they  have  changed  the  location  around 

there  several  times  but  at  the  time  it  was  on 

Q.     I  just  want  your  best  recollection. 
A.     The  best  recollection  I  have,  it  was  on  the 
side  of  the  tool  crib  or  the  tool  control  crib.  [80] 
Q.     In  Department  36? 
A.     As  I  remember  it. 
Q.     Where  was  the  one  in  1  ? 
A.     Near  the  time  clock. 

Q.  When  did  you  see  the  notices  on  these  bulle- 
tin boards? 
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A.  Well,  I  would  say  along  the  latter  part  of 
August  or  the  first  of  September.  I  couldn't  tell 
you  just  when. 

Q.  Have  you  seen  them  continuously  since  that 
time? 

A.  No.  The  Boards  are  covered  up  from  time 
to  time  with  other  notices.  ^ . 

Q.  How  long  was  the  one  posted  in  Department 
36?  A.     That  I  couldn't  say. 

Q.     How  long  was  it  posted  in  1  ? 

A.     I  couldn't  tell  you. 

Q.  That  was  the  only  posting  you  ever  saw;  is 
that  right? 

A.     The  only  definite  ones  I  recall. 

Q.  You  don't  know  whether  that  was  posted  by 
the  company  or  not  or  any  of  the  representatives  ? 

A.  Well,  I  have  reason  to  believe  that  if  it 
hadn't  been  it  would  have  been  removed  by  the  of- 
ficers who  watch  those  things  very  close  down  there. 

Q.     You  didn't  see  it  after  a  time,  did  you? 

A.     After  quite  a  time,  yes. 

Q.     How  long  a  time  ? 

A.  Well,  I  couldn't  say  definitely  how  long  but 
it  was  the  [81]  usual  thing.  You  go  there  and  they 
get  to  be  a  habit.  I  don't  know  when  it  was  taken 
off. 

Q.  But  you  couldn't  say  of  your  own  knowledge 
that  this  bulletin  was  posted  by  the  company  or  any 
of  its  representatives  ? 
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A.  As  I  stated  before,  I  have  reason  to  believe 
that  it  was  because  of  any  notice 

Q.  Of  your  own  knowledge.  Will  you  listen  to 
the  question?  A.     I  heard  your  question. 

Q.  Did  you  see  any  representative  of  the  com- 
pany post  this  bulletin?  A.     I  did  not. 

Q.  Did  any  representative  of  the  company  tell 
you  he  posted  it  or  another  representative  of  the 
company  posted  it?  A.     No. 

Mr.  Neary :    That  is  all. 

Q.  (By  Mr.  Kaplan)  I  would  like  to  ask  one 
question:  Did  you  ever  have  any  copies  of  Exhibit 
•^^B"  in  your  j)ossession? 

A.  I  was  handed  one,  I  believe,  the  first  trip  I 
made  into  the  plant  after  I  came  back  from  leave 
of  absence. 

Mr.  Kaplan  :    That  is  all. 

Trial  Examiner  Whittemore:  Were  vou  j^iven  a 
copy  of  the  contract  at  the  same  time  ? 

The  Witness:    Yes;  I  was. 

Mr.  Kaplan:     I  believe  that  is  all.  [82] 

Trial  Examiner  Whittemore :    You  are  excused. 
(Witness  excused.) 

Trial  Examiner  Whittemore:  Do  you  have  any 
other  witnesses,  Mr.  Kaplan? 

Mr.  Kaplan:    No. 

Trial  Examiner  Whittemore:  Any  questions  in 
rebuttal,  Mr.  Jennings? 

Mr.  Jennings:     I  think  not,  Mr.  Examiner. 

Trial  Examinei*  Whittemore:     Suppose  we  take 
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a  two  or  three  minute  recess  and  then  return,  or 
would  Mr.  Jennings  desire  to  state  first  what  his 
position  is. 

Mr.  Jennings:    Yes. 

Trial  Examiner  Whittemore:  Very  well.  Then 
before  we  bring  the  hearing  to  a  close,  I  should  like 
to  hear  from  each  counsel,  as  I  suggested  I  would 
do  at  the  opening  of  the  hearing,  as  to  his  respec- 
tive position  to  the  issues,  and  what  has  been 
proved.  [83] 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

V. 

NORTH  AMERICAN  AVIATION,  INC., 

Respondent. 

CERTIFICATE  OP  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its  Ex- 
ecutive Secretary,  duly  authorized  by  Se^ction  1  of 
Article  VI,  Rules  and  Regulations  of  the  National 
Labor  Relations  Board — Series  2,  as  amended,  here- 
by certifies  that  the  documents  annexed  hereto  con- 
stitute a  full  and  accurate  transcript  of  the  entire 
record  in  a  proceeding  had  before  said  Board  en- 
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titled,  ^^Iii  the  Matter  of  North  American  Aviation, 
Inc.,  and  United  Automobile,  Aircraft  and  Agricul- 
tural Imjolement  Workers  of  America,  Local  887, 
C.I.O.,"  the  same  being  Case  No.  C-2198,  before 
said  Board,  such  transcript  including  the  pleadings, 
testimony  and  evidence  upon  which  the  order  of  the 
Board  in  said  proceeding  was  entered,  and  includ- 
ing also  the  findings  and  order  of  the  Board. 

Fully  enumerated,  said  documents  attached  hereto 
are  as  follows: 

(1)  First  amended  charge  filed  by  United  Auto- 
mobile, Air-craft  and  Agricultural  Implement 
Workers  of  America,  Local  887,  C.I.O.,  sworn  to 
Ajjril  11,  1942,  together  with  respondent's  informa- 
tion for  employees  on  grievance  procedure. 

(2)  Complaint,  together  with  exhibits  A  and  B, 
and  notice  of  hearing  issued  by  the  National  Labor 
Relations  Board,  April  15,  1942. 

(3)  Respondent's  answer  to  (*omplaint. 

(4)  Certified  copy  of  order  designating  Charles 
W.  Whittemore,  Trial  Examiner  for  the  National 
Labor  Relations,  dated  April  23,  1942. 

Documents  listed  hereinabove  under  items  1-4, 
inclusive,  are  contained  in  the  exhibits  and  included 
under  the  following  item: 

(5)  Stenographic  transcript  of  testimony  before 
Trial  Examiner  Whittemore  on  April  27,  1942,  to- 
gether with  all  exhibits  introduced  into  evidence. 

(6)  Copy  of  Intermediate  Report  of  Trial  Ex- 
aminer Whittemore,  dated  May  20,  1942. 

(7)  Copy  of  order  transferring  case  to  the  Board, 
dated  May  22,  1942. 
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(8)  Copy  of  respondent's  telegram,  dated  June 
10,  1942,  requesting  oral  argument. 

(9)  Copy  of  respondent's  telegram,  dated  June 
17,  1942,  requesting  extension  of  time  to  file  brief. 

(10)  Copy  of  telegram,  dated  June  18,  1942, 
granting  all  parties  extension  of  time  to  file  excep- 
tions and  brief. 

(11)  Copy  of  respondent's  exceptions  to  the  In- 
termediate Report. 

(12)  Copy  of  union's  telegram,  dated  June  26, 
1942,  requesting  oral  argument. 

(13)  Copy  of  notice  of  hearing  for  purpose  of 
oral  agrument,  dated  June  30,  1942. 

(14)  Copy  of  list  of  appearances  at  oral  argu- 
ment held  before  the  Board,  July  14,  1942. 

(15)  Copy  of  decision,  findings  of  fact,  conclu- 
sions of  law  and  order  issued  by  the  National  Labor 
Relations  Board  September  29,  1942,  together  with 
affidavit  of  service  and  United  States  Post  OfSce 
return  receipts  thereof. 

In  Testimony  Whereof  the  Executive  Secretary 
of  the  National  Labor  Relations  Board,  being  there- 
unto duly  authorized  as  aforesaid,  has  hereunto  set 
her  hand  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  in  the  city  of  Washington,  Dis- 
trict of  Columbia,  this  16th  day  of  November,  1942. 
[Seal]  BEATRICE  M.  STERN, 

Executive  Secretary, 

National  Labor  Relations 
Board. 
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[Endorsed]:  No.  10313.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  National 
Labor  Relations  Board,  Petitioner,  vs.  North 
American  Aviation,  Inc.,  Res]3ondent.  Transcript  of 
Record.  Upon  Petition  for  Enforcement  of  an  Or- 
der of  the  National  Labor  Relations  Board. 

Filed  November  23,  1942. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT    OF    POINTS    UPON    WHICH 
PETITIONER  INTENDS  TO  RELY 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit : 
Comes  now  the  National  Labor  Relations  Board, 
petitioner  in  the  above  proceeding,  and  in  conform- 
ity with  the  revised  rules  of  this  Court  heretofore 
adopted,  hereby  states  the  following  points  as  those 
upon  which  it  intends  to  rely  in  this  proceeding: 

1.  Upon  the  undisputed  facts  respondent  has  en- 
gaged and  is  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section  8  (1)  and  (5)  of  the 
National  Labor  Relations  Act. 

2.  The  Board's  order  is  wholly  valid  and  proper 
under  the  Act. 
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Dated  at  Washington,  D.   C,  this  17th  day  of 
November,  1942. 

NATIONAL  LABOR  RELA- 
TIONS BOARD 
By   ERNEST  A.  GROSS, 

Associate  General  Counsel. 

[Endorsed] :    Filed  Nov.  24,  1942. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OP  POINTS  UPON  WHICH 
RESPONDENT  INTENDS  TO  RELY 

To  the  Honorable  Chief  Justice  and  Associate  Jus- 
tices of  the  L^nited  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit : 

Comes  now  the  Respondent,  North  American 
Aviation,  Inc.,  and  in  conformity  with  the  rules  of 
this  court  hereby  states  the  following  points  as  those 
upon  which  it  intends  to  rely  in  this  proceeding: 

1.  The  order  of  the  Board  is  improper,  void  and 
in  excess  of  tho  jurisdiction  of  the  Board. 

2.  There  was  no  proof  before  the  Board  that  any 
act  -complained  of  constituted  an  unfair  labor  prac- 
tice on  the  part  of  Respondent  or  interfered  with 
or  restrained  or  had  a  tendency  to  interfere  with 
or  restrain,  commerce. 

3.  The  decision  of  the  Board  is  based  upon  as- 
sumed issues  and  charges  which  are  entirely  beyond 
the  allegations  of  the  complaint  and  without  basis 
in  the  evidence. 
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4.  The  decision  is  in  conflict  with  the  proviso  of 
Section  9(a)  of  the  National  Labor  Relations  A-ct 
granting  to  individual  employees  or  minority  ele- 
ments the  right  of  individual  presentation  of  griev- 
ances. The  right  of  presentation  of  grievances  im- 
plies the  right  to  obtain  adjustment  thereof,  even 
by  arbitration  when  necessary. 

5.  The  decision  is  in  violation  of  the  provisions 
of  the  contract  between  Respondent  and  the  Union 
providing  for  individual  grievance  presentation  and 
also  providing  for  settlement  by  arbitration  of  any 
grievance  or  dispute  with  respect  to  the  interpre- 
tation or  application  of  any  of  the  terms  of  said 
contract. 

6.  The  order  of  the  Board  is  too  broad.  The  sole 
issue  was  the  propriety  of  the  particular  notice 
given  by  the  employer  with  respect  to  individual 
grievance  presentation.  There  is  no  issue  and  no 
proof  of  any  refusal  to  bargain  collectively. 

Dated:  Los  Angeles,  California,  December  1, 
1942. 

GIBSON,  DUNN  &  CRUTCHER 
By    J.  STUART  NEARY 

Attorneys  for  North  Ameri- 
can Aviation,  Inc. 
IRA  C.  POWERS 
Of  Counsel. 
Copy  mailed  to  Attorney  for  Petitioner  Dec.  11, 
1942. 

[Endorsed] :   Filed  Dec.  12,  1942. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  10313 
National  Labor  Relations  Board,  petitioner 

V. 

North  American  Aviation,  Inc.,  respondent 


ON  PETITION  FOR  ENFORCEMENT  OF  AN   ORDER  OF  THE 
NATIONAL   LABOR   RELATIONS   BOARD 


BRIEF  FOE  THE  NATIONAL  LABOR  RELATIONS  BOARD 


jurisdiction 

This  case  is  before  the  Court  upon  petition  of  the 
National  Labor  Relations  Board  for  enforcement  of 
its  order  issued  against  respondent  pursuant  to  Sec- 
tion 10  (c)  of  the  National  Labor  Relations  Act  (49' 
Stat.  449,  U.  S.  C.  Supp.  V,  Title  29,  Sec.  151,  et  seq,).' 
The  jurisdiction  of  this  Court  is  based  upon  Section 
10  (e)  of  the  Act.  Respondent,  a  Delaware  corpora- 
tion, transacts  business  at  Inglewood,  County  of  Los 
Angeles,  California,  where  the  unfair  labor  practices 
occurred. 


^  Pertinent  provisions  of  the  Act  are  set  forth  in  the  Appendix, 
mfra,  pp.  31-33. 

(1) 


STATEMENT   OF  THE  CASE 

Upon  an  amended  charge  duly  filed  by  United 
Automobile,  Aircraft  and  Agricultural  Implement 
Workers  of  America,  Local  887,  C.  I.  O.  (herein 
called  the  Union),  and  following  the  usual  proceed- 
ings pursuant  to  Section  10  of  the  Act,  the  Board, 
on  September  29,  1942,  issued  its  findings  of  fact, 
conclusions  of  law,  and  order  (R.  47-70;  44  N.  L. 
R.  B.,  No.  113),  which  may  be  briefly  summarized  as 
follows : 

1.  Nature  of  respondent's  business  (R.  52-53). — 
Respondent  owns  and  operates  at  Inglewood,  Califor- 
nia, a  plant  for  the  manufacture  of  aircraft  and  air- 
craft parts  and  accessories.  During  1941,  respondent 
purchased  raw  materials  valued  at  more  than 
$17,000,000,  and  sold  aircraft  and  aircraft  parts  and 
accessories  produced  by  it,  valued  at  more  than 
$69,500,000.  Of  these,  raw  materials  valued  at  more 
than  $15,300,000  and  finished  products  valued  in  ex- 
cess of  $62,550,000,  moved  in  interstate  commerce 
to  and  from  respondent's  plant.^ 

^  Upon  these  findings,  based  upon  a  stipulation  of  counsel,  the 
Board's  jurisdiction  is  clear,  as  respondent  concedes  (R.  27-28). 
N.  L.  R.  B.  V.  Jones  <&  LaiighJin  Steel  Covp.^  301  U.  S.  1,  and 
companion  cases.  Respondent  contended  before  the  Board  that 
the  Board  nevertheless  "cannot"  find  that  respondent  violated  the 
Act,  because  a  current  contract  between  respondent  and  the  Union 
prohibited  strikes  or  lock-outs  during  its  term  (Resp.  brief  to 
Board,  pp.  25-28).  Accordingly,  respondent  argued,  the  unfair 
labor  practices  alleged  in  the  complaint  to  have  been  committed 
by  it,  could  not  be  said  to  lead  or  tend  to  lead  to  labor  disputes 
burdening  or  obstructing  commerce  or  the  free  flow  of  commerce, 
within  the  meaning  of  the  Act  (Sections  2  (7)  and  10  (a) ).  The 
contention  is  without  merit,  as  the  Board  found  (R.  50,  note). 

That  the  unfair  labor  practices  involved  in  the  instant  case,  like 


2.  Respondent's  unfair  lahor  practices  (R.  53-65). — 
During  the  term  of  a  collective  bargaining  agreement 
between  respondent  and  the  Union,  in  which  the  Union 
was  recognized  as  the  exclusive  collective  bargaining 
representative  of  the  employees  and  which  contained  a 
provision  establishing  a  procedure  for  settlement  of 
grievances,  respondent,  without  consultation  with  the 
Union,  issued  a  notice  to  its  employees,  suggesting 
that  it  was  ^^  company  policy ''  to  settle  grievances  di- 
rectly w^ith  employees  individually,  and  establishing  a 
separate  procedure  (which  respondent  thereafter  put 
into  operation  over  the  Union's  protests)  for  the  dis- 
position of  grievances  thus  presented.  Respondent 
thereby  refused  to  bargain  collectively  with  the  Union 
as  the  exclusive  representative  of  the  employees,  with- 

the  others  defined  in  the  Act,  are  prohfic  causes  of  industrial  strife 
which  traditionally  tends  to  cripple  and  halt  the  business  opera- 
tions of  the  employer  involved,  is  a  matter  settled  by  the  Con- 
gressional findings  enunciated  in  Section  1  of  the  Act,  and  not 
open  to  challenge.  N,  L.  R.  B.  v.  Jones  c&  Laughlin  Steel  Corp.^ 
301  U.  S.  1,  42,  43.  Under  the  Act,  the  Board  is  given  "exclusive" 
power  to  prevent  such  unfair  labor  practices,  and  it  is  explicitly 
provided  that  this  power  "shall  not  be  affected  by  any  other  means 
of  adjustment  or  prevention  that  has  been  or  may  be  established 
by  agreement  *  *  *  or  otherwise"  (Section  10  (a)).  Ac- 
cordingly, it  is  clear  that  the  agreement  between  respondent  and 
the  Union  in  the  instant  case,  purporting  to  prevent  all  obstruc- 
tions to  commerce,  cannot  "affect"  the  Board's  power  to  prevent 
obstructions  which,  as  Congress  found,  traditionally  result  from 
the  practices  proscribed  by  the  Act.  Cf.  N.  L.  R.  B.  v.  Newark 
Morning  Ledger  Co.,  120  F.  (2d)  266  (C.  C.  A.  3),  cert,  den.,  314 
U.  S.  693.  Moreover,  the  contention  erroneously  assumes,  con- 
trary to  general  experience,  that  the  agreement  between  respond- 
ent and  the  Union  is  a  guarantee  against  interruptions  to  com- 
merce, merely  because  that  is  its  objective.  See,  e.  g.,  N.  L.  R.  B. 
V.  Highland  Shoe,  Inc.,  119  F.  (2d)  218,  222  (C.  C.  A.  1). 


in  the  meaning  of  Section  8  (5)  of  the  Act,  and  inter- 
fered with,  restrained,  and  coerced  its  employees  in 
the  exercise  of  their  right  to  self-organization  and  to 
bargain  collectively,  in  violation  of  Section  8  (1)  of 
the  Act. 

3.  Tlie  Board's  order  (R.  68-70).— The  Board  or- 
dered respondent  to  cease  and  desist  from  its  unfair 
labor  practices;  upon  request,  to  bargain  collectively 
with  the  Union  as  the  exclusive  representative;  to  in- 
form the  employees  that  the  notice  above-described  is 
null  and  void  and  that  respondent  will  give  no  effect  to 
the  grievance  procedure  established  therein;  and  to 
post  and  maintain  appropriate  notices  of  comj^liance 
with  the  Board's  order. 

SUMMARY   OF   ARGUMENT 

I.  Upon  the  imdisputed  facts  respondent  has 
engaged  in  and  is  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section  8  (1)  and  (5)  of  the 
National  Labor  Relations  Act. 

II.  The  Board's  order  is  wholly  valid  and  proper 
under  the  Act. 

ARGUMENT 

POIXT    I 

Upon  the  undisputed  facts  respondent  has  engaged  in  and  is 
engaging  in  unfair  labor  practices  within  the  meaning  of 
Section  8  (1)  and  (5)  of  the  National  Labor  Relations  Act 

The  facts  in  this  case  are  substantially  undisputed. 
The  sole  question  is  whether  the  Board's  conclusion 
from  these  facts,  that  respondent  had  violated  Section 
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8  (1)  and  (5)  of  the  Act,  is  permissible.  We  shall 
first  set  out  the  pertinent  facts  found  by  the  Board 
and  shown  by  the  record,  and  then  demonstrate  that 
upon  these  facts,  the  Board's  conclusion  as  to  respond- 
ent's unfair  labor  practices  is  proper. 

A.  The  undisputed  facts 

On  July  18,  1941,  following  certification  of  the 
Union  by  the  Board  as  the  exclusive  collective  bar- 
gaining representative  of  all  of  respondent's  employees 
in  an  appropriate  unit  (29  N.  L.  R.  B.  148 ;  30  N.  L. 
R.  B.  1196),  respondent  and  the  Union  entered  into 
a  collective  bargaining  agreement.^  In  the  agree- 
ment, respondent  recognized  the  Union  as  the  ex- 
clusive bargaining  agent  of  all  of  the  employees  in 
the  appropriate  unit,  and  the  Union  was  explicitly 
described  therein  as  ^^ acting  for  and  on  behalf  of" 
all  such  employees  (R.  6,  8).  The  contract  contained 
provisions  covering  wages,  hours,  seniority,  vacations, 
safety  conditions,  use  of  bulletin  boards,  and  other 
matters  normally  the  subject  of  collective  bargaining 
agreements,  including  a  grievance  procedure  and 
provision  for  arbitration. 

The  article  concerning  grievance  procedure  pro- 
vided, in  pertinent  part,  as  follows   (R.  11-15)  : 

^  The  Board's  certification  and  the  contract  are  in  the  name  of 
a  predecessor  local  of  the  Union,  but  no  question  is  raised  as  to 
the  Union's  right  of  successorship  (R.  90-91).  Nor  is  there  any 
issue  as  to  the  propriety  of  the  Board's  certification  and  the 
Union's  continuing  majority  status  in  the  unit,  Avhich  consists, 
generally,  of  all  production  and  maintenance  workers  with  certain 
exceptions. 
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Article  V 
Grievance  Procedure 

(1)  In  the  event  of  any  dispute  arising  re- 
garding the  interpretation  or  application  of 
any  of  the  terms  of  this  agreement  or  any 
other  request  or  grievance  there  shall  be  no 
stoppage  of  work  by  any  employee,  and  all 
such  matters  shall  be  adjusted  according  to 
the  following  procedure : 

(a)  Between  the  aggrieved  employee  and 
his  foreman  or  with  his  representative  and  his 
foreman. 

(b)  Between  the  district  steward  and  the 
factory  manager  or  his  authorized  representa- 
tive. 

(c)  Between  the  plant  grievance  committee 
of  the  shift  and  the  works  manager  or  his 
authorized  representative  on  that  shift. 

*  *        *        *        * 

(3)  If  any  case  is  not  satisfactorily  adjusted 
by  the  plant  grievance  committee  on  the  shift 
on  which  the  grievance  arose,  with  the  manage- 
ment's representative  of  that  shift,  it  may  be 
appealed  to  the  general  manager  or  his  author- 
ized representative,  and  the  grievance  commit- 
tee, within  forty-eight  (48)  hours  of  such 
written  appeal.  The  general  manager  or  his 
representative  will  render  his  decision  in  writ- 
ing to  the  chairman  of  the  grievance  committee 
within  forty-eight  (48)  hours  after  the  meet- 
ing with  the  committee  if  the  decision  was  not 
given  at  the  meeting. 

*  *         -jf        *         * 

(10)  No  j)ro vision  of  this  Article  shall  be  in- 
terpreted to  prevent  any  employees  or  group  of 


employees  from  presenting  grievances  to  the 
management  in  accordance  with  the  provisions 
of  Section  9  (a)  of  the  National  Labor  Relations 
Act/ 

The  article  concerning  arbitration  provided,  in  part, 
as  follows  (R.  15-18) : 

Article  VI 

Board  of  Arbitration 

(1)  If  a  grievance  or  dispute  with  respect  to 
the  interpretation  or  application  of  any  of  the 
terms  of  this  Agreement  is  not  satisfactorily 
settled,  either  party  to  this  contract  shall  re- 
quest that  the  matter  be  submitted  for  settle- 
ment to  arbitration.  If  such  request  is  made, 
the  other  party  shall  also  agree  to  submit  the 
matter  to  arbitration,  and  it  is  understood  and 
agreed  that  the  decision  of  the  Arbitration 
Board,  as  provided  for  in  this  Article,  shall 
be  final  and  binding  upon  both  parties,  and 
therefore  it  is  agreed  that  during  the  term  of 
this  Agreement  the  Union  or  its  members  shall 
not  call  or  engage  in,  sanction,  or  assist  in,  any 
sympathy  or  other  strike  against,  or  any  slow- 
down or  stoppage  of  work,  of  the  Company, 


*  Other  subdivisions  of  the  article  relate  to  various  details  of 
the  grievance  procedure,  not  relevant  to  the  issues  in  the  case. 
Section  9  (a)  of  the  Act  provides  that : 

"Representatives  designated  or  selected  for  the  purposes  of 
collective  bargaining  by  the  majority  of  the  employees  in  a  unit 
appropriate  for  such  purposes,  shall  be  the  exclusive  representa- 
tives of  all  the  employees  in  such  unit  for  the  purposes  of  col- 
lective bargaining  in  respect  to  rates  of  pay,  wages,  hours  of  em- 
ployment, or  other  conditions  of  employment :  Provided^  That  any 
individual  employee  or  a  group  of  employees  shall  have  the  right 
at  any  time  to  present  grievances  to  their  employer." 
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and  the  Union  will  require  its  members  to  per- 
form their  services  for  the  Company  when  re- 
quired by  the  Company  to  do  so,  and  during 
the  term  of  this  Agreement  the  Company  shall 
not  cause  or  permit  any  lockout  of  the  members 
of  the  Union. 

*  *  *  *  ^ 

(4)  No  grievance  or  dispute  shall  be  pre- 
sented for  arbitration  until  either  the  Company 
or  the  Union  has  availed  itself  of  the  full  pro- 
cedure set  forth  in  Article  V  hereof  and  all 
grievances  or  disputes  shall  be  considered 
finally  settled  and  not  subject  to  arbitration 
unless  within  fifteen  (15)  working  days  from 
the  date  of  receipt  by  the  Union  of  the  deci- 
sion of  the  management  as  specified  in  Article 
V,  subsection  3,  the  Union  shall  request  in 
writing  that  the  grievance  or  dispute  be  sub- 
mitted to  arbitration. 

On  August  12,  1941,  less  than  a  month  after  the 
signing  of  the  agreement,  and  before  the  grievance 
procedure  provided  in  the  collective  bargaining  agree- 
ment had  been  put  into  operation,^  respondent  dis- 
tributed to  each  of  its  employees  in  the  unit  covered 
by  the  contract,  a  copy  of  the  agreement  and  also  a 
copy  of  a  notice,  suggesting  that  it  was  ^^  company 
policy''  to  deal  with  the  employees  directly,  and  an- 
nouncing a  separate  grievance  procedure  by  which 
employees  could  present  grievances  individually  (R. 
103,  124,  135).  This  notice  was  as  follows  (E. 
21-22) : 

^  The  plant  had  not  yet  been  divided  into  the  various  districts 
required  under  the  grievance  procedure  (R.  135-136). 
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Information  for  Employees 

grievance  procedure 

In  accordance  with  the  National  Labor  Rela- 
tions Act  and  the  policy  of  North  American 
Aviation,  Inc.,  every  employee  has  the  privilege 
of  presenting  his  grievance  directly  to  the 
Management. 

In  order  that  this  procedure  may  be  known 
to  employees,  the  following  steps  are  outlined: 

1.  Employees  must  first  take  up  the  matter 
with  their  Foreman.  If  a  satisfactory  settle- 
ment is  not  reached,  the  employee  may  request 
the  presence  of  a  member  of  the  Industrial 
Relations  Department  who  will  help  in  at- 
tempting to  adjust  the  matter. 

2.  If  the  complaint  is  not  adjusted  satis- 
factorily, a  member  of  the  Industrial  Relations 
Department  will  arrange  a  hearing  with  the 
Works  Manager  or  his  representative. 

3.  Should  the  decision  of  the  Works  Man- 
ager not  be  satisfactory  to  the  employee,  he 
may,  if  he  so  desires,  present  a  written  appeal 
to  the  President  of  the  Company.  The  Indus- 
trial Relations  Department  will  assist  the  em- 
ployee in  arranging  for  the  presentation  of  his 
case. 

4.  Should  the  decision  of  the  President  not 
be  satisfactory,  and  the  employee  so  desires, 
the  matter  may  be  submitted  to  outside  arbitra- 
tion in  a  manner  mutually  acceptable  to  both 
the  employee  and  the  Company. 

The  Industrial  Relations  Staff  is  available 
to  all  employees  who  may  desire  information 
or  assistance  with  respect  to  their  rights  or 
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privileges  under  either  company  policy  [italics 
supplied]  or  collective  bargaining.  Employees 
desiring  to  contact  the  Industrial  Relations  De- 
partment may  call  at  the  following  hours  Monday 
through  Friday : 

First  Shift — At  the  conclusion  of  the  shift. 

Second   Shift — Before  shift  starts  work. 

Third  Shift — Third  shift  employees  shall  ask 
their  Foreman  to  make  arrangements  for  an 
appointment.  Such  matters  will  receive  prompt 
attention. 

North  American  Aviation,  Inc. 
J.  H.  KiNDELBERGER,  President. 

The  notice  was  promulgated  and  distributed  without 
prior  notice  to  or  consultation  with  the  Union  (R. 
118,  124).  Since  August  12,  respondent  has  con- 
tinued to  distribute  such  notices  and  copies  of  the 
trade  agreement  to  all  new  employees,  despite  the 
Union's  protests  (R.  147).  Respondent  had  never 
previously  issued  notices  to  its  employees  advising 
them  of  any  formal  procedure  for  the  presentation 
of  individual  grievances  (R.  143). 

Following  the  distribution  of  the  notices,  the  pro- 
cedure therein  outlined  was  i3ut  into  operation  at 
respondent's  plant,  and,  in  at  least  two  instances,  has 
actually  been  invoked  by  individual  employees  in  the 
appropriate  unit   (R.   146-147).^     Respondent's  per- 


®  Despite  respondent's  establishment  of  the  separate  procedure, 
an  overwhehning  number  of  the  employees  nevertheless  used  the 
grievance  machinery  established  by  the  trade  agreement  (R. 
146-147).  The  circumstance  that  respondent's  conduct  thus  did 
not  succeed  in  luring  more  than  very  few  of  the  employees  from 
use  of  the  collective  bargaining  machinery  does  not,  of  course, 
affect  its  illegality  under  the  Act.     Cf .,  e.  g.,  N.  L.  R,  B.  v.  Link- 
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sonnel  director  testified  that  the  employees  have  not 
been  notified  of  any  limitation  upon  the  nature  or 
type  of  grievances  that  might  be  submitted  under  the 
individual  grievance  procedure,  and,  further,  that 
^^  there  would  be  no  limitation  on  discussing  with  the 
employee  what  he  might  want  to  discuss"  (R.  137- 
138).  While  he  also  testified  that,  ^^ obviously,  there 
would  be  limitations  on  what  we  might  anive  af 
(ibid,),  he  did  not  state  what  these  ^ limitations'' 
might  be,  and  so  far  as  appears  from  the  record,  lim- 
itations were  never  formulated/ 

B.  Upon  these  facts,  the  Board  properly  found  that  respondent  violated 

Section  8  (1)  and  (5)  of  the  Act 

Upon  the  foregoing  facts,  the  Board  found  that 
respondent,  "hy  the  issuance  of  the  notice  of  August 
12,  1941,  and  by  the  establishment  of  the  grievance 
procedure  described  therein,''  refused  to  bargain  col- 
lectively with  the  Union  as  the  exclusive  representa- 
tive of  the  employees,  and  interfered  with,  restrained, 

Belt  Co.,  311  U.  S.  584,  588;  N.  L.  R.  B.  v.  A.  S.  Ahell  Co.,  97  F.. 
(2d)  951,  956  (C.  C.  A.  4) ;  Rapid  Roller  Co.  v.  N.  L.  R.  B.,  126 
F.  (2d)  452,  457  (C.  C.  A.  7),  cert,  den.,  63  S.  Ct.  45;  Bethlehem 
Steel  Co.  V.  N.  L.  R.  B.,  120  F.  (2d)  641,  653  (App.  D.  C). 

^  On  February  16,  1942,  after  the  Union  had  filed  charges  with 
the  Board,  respondent,  again  without  notice  to  or  consultation 
with  the  Union,  promulgated  further  notices  which  modified  in 
certain  respects  the  language  of  the  statement  of  August  12  and 
provided  a  substitute  procedure  for  presenting  individual  griev- 
ances (R.  109-118).  These  notices,  however,  were  never  dis- 
tributed to  the  employees,  as  respondent  claimed,  because  the 
Board  issued  its  complaint  herein,  and  the  new  procedure  was 
never  put  into  effect  (R.  107-108).  Accordingly,  the  le<;ality  of 
respondent's  conduct  must  be  determined  by  the  August  12  notice, 
which  is  the  only  one  in  operation  so  far  as  the  employees  are* 
aware. 
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and  coerced  the  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7  of  the  Act,  thereby  engaging 
in  unfair  labor  practices  in  violation  of  Section  8  (1) 
and  (5)  of  the  Act  (R.  65).  The  sole  issue  is  whether, 
as  the  Board  found  (R.  59-65),  after  a  grievance  pro- 
cedure had  been  established  by  agreement  between 
respondent  and  the  Union  as  the  exclusive  collective 
bargaining  representative  of  all  the  employees, 
respondent  was  not  free  unilaterally  to  establish,  as  it 
did,  a  separate  grievance  procedure  for  the  adjustment 
of  grievances  presented  individually  by  the  employees ; 
or  whether,  as  respondent  contends,  the  proviso  to 
Section  9  (a),  which  states  that  ^^any  individual  em- 
ployee or  a  group  of  employees  shall  have  the  right  at 
any  time  to  present  grievances  to  their  employer, ' '  ^  im- 
pliedly carries  with  it  the  right  of  an  employer  unila- 
terally to  establish  such  separate  grievance  procedure. 
We  submit  that  the  Board's  holding  is  not  only 
proper  but  necessary  to  effectuation  of  the  Act's  pur- 
poses, and  that  the  construction  of  the  proviso  for 
which  respondent  contends  seriously  subtracts  from 
the  exclusive  bargaining  agent's  representative  rights, 
opens  the  door  to  individual  bargaining  and  duality 
of  representation,  and  undermines  the  entire  process 
of  collective  bargaining,  contrary  to  the  Act's  stated 
purpose  to  encourage  ^Hhe  practice  and  procedure"  of 
collective  bargaining  (Section  1).  Congress  did  not 
provide  in  the  statute  so  facile  a  means  for  defeat- 
ing it. 

®  Section  9  (a)  is  quoted  in  full  supra ^  note  4,  p.  7.  There  is 
no  claim  that  respondent's  activities  are  otherwise  permissible 
under  the  statute. 
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1.  A  grievance  procedure  is  an  appropriate  subject  of 

collective  hargainiyig 

As  the  Board  stated  (R.  61-62),  ^^a  collective  con- 
tract is  not  complete  as  originally  negotiated,  nor  is 
the  process  of  collective  bargaining  complete  upon 
the  execution  of  a  contract."  To  the  contrary,  the 
collective  bargaining  process  is  a  continuing  one,  in- 
volving not  only  the  consummation  of  collective  con- 
tracts but  their  application  and  interpretation.^  In 
this  continuing  process,  the  initial  contract  has  aptly 
been  described  as  merely  the  ^^  general  constitution 
upon  which  a  body  of  industrial  law  is  built."  ^^The 
rules  and  regulations  first  set  forth  in  the  contract  are 
elaborated  and  changed"  in  day  to  day  application  of 
the  agreement,  thus  gradually  evolving  *^into  a  body 
of  industrial  common  law  *  *  *  ??io  ^\y^^  inter- 
pretation and  application  of  the  contract  are,  of 
course,  also  essential  parts  of  the  collective  bargain- 
ing process.'^ 

^  See,  e.  g.,  N.  L.  R.  B,  v.  Sands  Mfg.  Co.,  306  U.  S.  332,  342; 
Rapid  Roller  Co.  v.  N.  L.  R.  B.  126  F.  (2d)  452,  459  (C.  C.  A.  7) , 
cert.  den.  63  S.  Ct.  45 ;  N.  L.  R.  B.  v.  Neioark  Morning  Ledger  Co., 
120  F.  (2d)  266,  267  (C.  C.  A.  3),  cert,  den.,  314  U.  S.  693. 

^°  Clinton  S.  Golden  and  Harold  J.  Ruttenberg,  The  Dynamics 
of  Industrial  Democracy,  p.  43. 

^^  See,  e.  g.,  Carroll  R.  Daugherty,  Labor  Prohlem^  in  American 
Industry,  1938  (Revised  Edition)  : 

"*  *  *  Collective  bargaining  is  the  process  whereby  repre- 
sentatives of  a  union  meet  with  an  employer  or  representatives  of 
an  employers'  association  to  fix  the  terms  of  employment  for  a 
certain  period  of  time.  But  it  includes  more  than  the  creation  of 
an  agreement.  There  is  more  to  it  than  the  negotiations  lasting 
a  week  or  so.  It  involves  also  the  enforcement  and  interpretation 
of  the  agreement  throughout  the  months  of  its  duration"  [p.  450]. 
"The  interpretation  of  the  various  detailed  terms  of  the  ^ni- 

9i(  H«  :{(  lie  4c 
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The  grievance  procedure  established  in  the  col- 
lective bargaining  agreement  is  in  a  sense  the  judicial 
system  by  which  normally  this  process  of  application 
and  interpretation  is  carried  on,  since  disputes  re- 
garding the  meaning  and  application  of  the  contract 
ordinarily  arise  as  grievances  and  are  therefore  nor- 
mally determined  through  recourse  to  the  grievance 
procedure/'     The  agreement  in  the  instant  case  ex- 

ployment  contract  is  one  of  the  most  important  parts  of  collective 
bargaining.  It  is  essentially  a  judicial  function  and  involves  the 
application  of  the  agreement  to  various  questions  and  points  that 
come  up  during  the  year"  [p.  452]. 

Clinton  S.  Golden  and  Harold  J.  Ruttenberg,  The  Dynamics  of 
Iiidustnal  Democracy: 

"The  ^vritten  contract  is  a  general  constitution  upon  which  a 
body  of  industrial  law  is  built.  The  rules  and  regulations  first 
set  forth  in  the  contract  are  elaborated  and  changed  from  day  to 
day  in  the  settlement  of  grievances  and  the  interpretation  of  the 
contract.  Gradually  they  evolve  into  a  body  of  industrial  common 
law,  developed  in  a  democratic  manner"  [p.  43]. 

^^Watkins  and  Dodd,  The  Management  of  Labor  Relations^ 
1938  (1st  Edition)  : 

"Although  many  trade  agreements,  like  that  covering  the  West- 
Coast  maritime  industry,  provide  for  arbitration  by  an  impartial 
arbiter  or  tribunal,  the  tendency  is  to  use  every  possible  means  in 
adjusting  grievances  before  they  develop  into  major  issues  neces- 
sitating arbitration.  In  this  regard,  the  shop  committees,  work 
councils,  or  business  agents  perform  a  valuable  service.  They 
assure  early  hearing  and  immediate  attempts  at  adjustment.  Be- 
cause these  committees  or  representatives  are  usually  given  rather 
broad  powers  of  interpretation  and  execution  of  trade  agreements, 
they  constitute  an  important  unit  in  the  scheme  of  union-manage- 
ment cooperation  and  industrial  peace"  [p.  709]. 

See  also  The  Twentieth  Century  Fund,  Hoio  Collective  Bar- 
gaining Works  (1942),  a  description  of  bargaining  in  various 
industries,  at  pages  51,  244,  314,  360,  362,  418,  566,  596,  644,  652,. 
736,  801,  and  858. 
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plicitly  recognizes  this  fact ;  it  provides  for  invocation 
of  the  grievance  procedure  ''in  the  event  of  any  dis- 
pute arising  regarding  the  interpretation  or  applica- 
tion'^ of  any  term  of  the  contract  {supra.,  p.  6). 
Indeed,  the  collective  contract,  in  practice,  attains  its 
highest  utility  in  realizing  the  purposes  of  the  Act 
to  substitute  peaceful  adjustment  of  labor  disputes 
for  strikes  and  industrial  warfare,  through  the  es- 
tablishment and  operation  of  the  grievance  procedure. 
Moreover,  it  is  through  successful  handling  of  griev- 
ances, i.  e.,  successful  advocacy  in  the  tribunals  es- 
tablished by  the  grievance  procedure,  that  labor 
unions  frequently  continue  to  demonstrate  their  effi- 
cacy to  employees. 

It  is  thus  apparent  that  employees  and  their  labor 
organizations  have  a  vital  interest  in  the  establishr 
ment  and  operation  of  a  grievance  procedure.  This 
interest  is  as  real  as  is  the  concern  of  society  gen- 
erally with  the  kind  of  judicial  system  under  which  it 
functions;  in  each  case,  the  nature  of  the  system 
bears  importantly  upon  those  who  resort  to  it  rather 
than  to  force,  when  they  feel  injured.  Indeed,  the 
employees'  concern  with  a  grievance  procedure  may 
be  as  intense  as  is  their  concern  with  wages,  hours, 
seniority,  and  other  conditions  of  their  employment, 
for  a  voice  in  the  determination  of  which  workers  tra- 
ditionally act  in  concert  through  labor  unions,  since 
the  disposition  of  grievances,  of  course,  necessarily 
requires  the  interpretation  and  application  of  the  other 
substantive  provisions  of  the  collective  contract. 

Accordingly,  it  seems  too  plain  for  argument  that 
a  grievance  procedure  is  a  normal  and  proper  subject 
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of  collective  bargaining.  The  Act  on  its  face  shows 
the  Congressional  awareness  of  this  ti-uism :  if  it  were 
not  so,  the  proviso  to  Section  9  (a)  would  have  been 
unnecessary  since  employees  would  have  been  free  in 
any  event  to  deal  individually  with  the  employer  re- 
garding grievances  even  though  an  exclusive  repre- 
sentative has  been  selected  to  deal  on  their  behalf 
regarding  wages,  hours,  and  conditions  of  employ- 
ment. And  respondent  in  the  instant  case  has  in 
eJBfect  recognized  this  fact  by  bargaining  with  the 
Union  concerning  a  grievance  procedure  and  by  in- 
cluding a  provision  covering  the  subject  in  its  collec- 
tive contract  with  that  organization.  Of  course,  the 
provisions  of  the  collective  contract  establishing  a 
grievance  procedure,  like  the  provisions  covering  any 
other  appropriate  subjects  of  collective  bargaining, 
extend  to  all  of  the  employees  in  the  bargaining'  unit. 
It  is  well  settled  that  an  employer  may  not,  after 
the  employees  have  selected  a  collective  bargaining 
representative,  insist  upon  the  right  to  deal  unilater- 
ally with  respect  to  matters  which  are  appropriate 
subjects  of  collective  bargaining.  Such  conduct  in 
effect  removes  from  tlio  collective  bargaining  area 
matters  as  to  which  employees  have  a  right  to  deal 
collectively  w^ith  the  employer,  and  constitutes  a  re- 
pudiation of  the  collective  bargaining  principle,  in 
violation  of  Section  8  (1)  and  (5)  of  the  Act.  See, 
0.  q:.,  Singer  Mfg.  Co.  v.  N.  L.  R.  B.,  119  P.  (2d)  131, 
]:]6,  137-138  (C.  C.  A.  7),  cert.  den.  313  U.  S.  595: 
Great  Southeryi  Trucking  Co.  v.  N.  L.  R.  B.,  127  F. 
(2d)  180,  186  (C.  C.  A.  4),  cert.  den.  63  S.  Ct.  48 
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Inland  Lime  mid  Stone  Co.  v.  N.  L,  R,  B.,  119  F.  (2d) 
20,  22  (C.  C.  A.  7) ;  N.  L,  E,  B,  v.  Whittier  Mills  Co,, 
111  F.  (2d)  474,  478-479  (C.  C.  A.  5) ;  N,  L.  B.  B.  v. 
Acme  Air  Appliance  Co.,  117  F.  (2d)  417,  420  (C.  C. 
A.  2) ;  iV.  L.  R,  B,  v.  George  P.  Pilling  &  Co.,  119  F. 
(2d)  32,  36  (C.  C.  A.  3).  This  is,  however,  what 
respondent  has  done  in  the  instant  case,  with  respect 
to  establishment  of  a  grievance  procedure. 

2.  The  proviso  to  Section  9  (a)  of  the  Act  does  not 
sayiction  unilateral  establishment  of  a  separate 
grievance  procedure  for  presentation  of  individ- 
ual grievances,  after  a  grievance  procedure  has 
been  agreed  upon  with  the  exclusive  representor 
tive  of  the  eynployees 

Respondent  contends  that  its  right  to  establish 
unilaterally  a  separate  grievance  procedure  for  the 
settlement  of  grievances  presented  individually  by 
its  employees  is  implied  in  the  proviso  to  Section  9 
(a)  of  the  Act.  But  the  proviso,  as  is  clear  from 
its  face,  grants  employees  a  choice  to  present  their 
grievances  individually  or  in  groups  despite  their 
selection  of  an  exclusive  collective  bargaining  repre- 
sentative; it  does  not  grant  to  an  employer  the  right 
to  deal  unilaterally  with  regard  to  establishment  of 
a  grievance  procedure.  The  proviso  merely  grants 
employees  the  right  as  litigants  to  employ  in  personam 
the  grievance  (i.  e.,  judicial)  procedure  which  the 
industrial  constitution  under  which  they  work  (and 
which  through  their  labor  union  they  had  a  voice  in 
promulgating)  establishes  for  adjustment  of  disputes. 
Respondent's  contention  that  the  reservation  of  thif. 
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right  to  litigate  impliedly  carries  with  it  the  right  of 
an  employer  to  establish  unilaterally  a  separate  judi- 
cial process  in  which  to  litigate,  is  plainly  a  }ion 
sequitur,  and  proceeds  from  a  confusion  of  these 
entirely  different  elements.  Obviously,  the  right  to 
present  grievances,  the  only  right  reserved  by  the 
proviso,  has  no  necessary  connection  with  the  estab- 
lishment or  the  nature  of  the  procedure  pursuant  to 
which  the  right  is  exercised.  Nothing  in  the  lan- 
guage of  the  Act  or  its  history  suggests  that  Congress 
intended  to  exclude  from  the  area  of  collective  bar- 
gaining the  establishment  of  a  grievance  procedure. 
To  the  contrary,  as  stated  above,  the  fact  that  •  Con- 
gress added  the  proviso  to  Section  9  (a),  giving  in- 
dividual employees  the  right  to  present  grievanTcfes, 
suggests  that  Congress  intended  to  leave  establish- 
ment of  a  grievance  procedure  where  it  found  it,  i.  e., 
an  appropriate  subject  of  collective  bargaining  wath 
the  exclusive  representative." 

3.  The  grievance  procedure  unilaterally  established  by 
respondent  in  the  instant  case,  by  its  terms  also 
violates  the  Act 

We  submit  that  the  considerations  discussed  in  sec- 
tions 1  and  2,  sujyra,  in  and  of  themselves  require 

^  Respondent  contends  that  its  right  to  establish  a  separate 
grievance  procedure  for  individual  grievances  is  necessar}^  to 
orderly  and  uniform  presentation  of  such  matters,  and  to  proper 
management  of  its  plant.  But  the  Board's  construction  of  the 
proviso  insures  such  orderliness  and  uniformity;  it  requires  the 
parties  to  use  the  single  system  established  by  agreement  between 
the  emploj-er  and  the  representative,  except  that  employees  are 
free  to  appear  in  person  and  without  the  representative,  at  each 
stage  of  the  process. 
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enforcement  of  the  Board's  order  herein.  However^ 
without  regard  to  the  foregoing  considerations,  we 
submit  further  that  respondent's  conduct  with  respect 
to  the  grievance  procedure  unilaterally  established  in 
the  instant  case  also  violates  the  Act  in  other  respects. 

a.  Respondent'' s  separate  grievance  procedure  creates  a  dual  repre- 
sentative of  the  employees^  contrary  to  the  majority  rule 
principle  of  Section  9  (a) 

Section  9  (a)  of  the  Act  provides  that  the  repre- 
sentatives selected  for  purposes  of  collective  bargain- 
ing by  the  majority  of  the  employees  ** shall  be  the 
exclusive  representatives  of  all  the  employees''  for  the 
purposes  of  collective  bargaining  in  respect  to  wages, 
hours,  and  other  conditions  of  emplojnnent.  In  the 
instant  case,  respondent,  as  part  of  the  separate  griev- 
ance procedure  which  it  unilaterally  established  for 
individual  employees,  has  designated  its  industrial 
relations  staff  to  assist  employees  in  presenting  griev- 
ances and  to  ^^help  in  attempting  to  adjust"  them  (R. 
21-22).  Thus,  respondent  has  in  effect  made  its  in- 
dustrial relations  staff  an  employees'  representative  in 
connection  with  presenting  and  adjusting  disputes 
which,  as  we  have  demonstrated,  normally  include 
questions  as  to  wages,  hours,  and  other  conditions  of 
employment,  and  necessarily  require  the  interpreta- 
tion of  substantive  provisions  of  the  collective  con- 
tract. Accordingly,  respondent's  conduct  creates  a 
dual  agent  for  representation  of  the  employees  in  deal- 
ing with  the  employer  concerning  these  appropriate 
subjects  of  collective  bargaining,  contrary  to  the  ex- 
press provision  of  Section  9  (a)  that  the  majority 
representative  shall  be  the  ^^ exclusive"  agent  of  the 
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employees  for  purposes  of  bargaining  with  the  em- 
ployer with  regard  to  such  matters. 

The  proviso  of  Section  9  (a)  gives  no  sanction  to 
respondent's  conduct;  the  proviso  on  its  face  reserves 
the  right  to  ^^any  individual  employee  or  a  group  of 
employees^'  to  present  grievances  to  the  employer; 
it  does  not  provide  that  a  representative  other  than 
the  exclusive  representative  may  do  so.  And  it  is 
clear  from  the  legislative  history  that  the  proviso  was 
intended  to  exclude  any  representative  for  presenta- 
tion of  grievances,  other  than  the  exclusive  repre- 
sentative. In  its  draft  form  before  the  appropriate 
Senate  and  House  Committees,  the  proviso  expressly 
provided  that  ^^any  individual  employee  or  group  of 
employees''  should  have  the  right  to  present  griev- 
ances to  the  employer  ^  through  representatives  of 
their  own  choosing."  After  criticism  of  the  language 
of  the  draft  as  appearing  to  permit  the  employer  to 
*^ build  up  another  company  union,"  the  words  per- 
mitting representation  were  stricken  from  the  bill."^* 
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The  following  colloquy  occurred  during  the  House  hearings 
on  the  bill  (see  H.  K.  Report  No.  1147,  pages  1,  3),  which  was  the 
predecessor  of  the  Act  (Hearings,  House  of  Representatives, 
Committee  on  Labor,  74th  Cong.,  1st  Sess.,  H.  R.  6288,  p.  301)  : 

"The  Chairman.  On  page  10,  line  1,  it  provides — 

"  'That  any  individual  employee  or  group  of  employees  shall 
have  the  right  at  any  time  to  present  grievances  to  their  employer 
through  representatives  of  their  own  choosing. 

"That  looks  to  me  as  if  the  employer  could  build  up  another 
company  union. 

"Secretary  Perkins.  I  have  proposed  an  amendment  that  would 
make  that  language  read — 

"  'That  nothing  in  this  section  shall  deprive  any  individual  em- 
ployee or  group  of  employees  of  the  right  at  any  time  to  present 
grievances  to  their  employer.' 

"The  Chairman.  Do  you  think  that  your  proposed  amendment 
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It  is  thus  clear,  we  submit,  that  respondent's  conduct 
in  the  instant  case  in  establishing  a  dual  representa- 
tive of  the  employees  is  directly  contrary  to  the  in- 
tention of  Congress,  and  constitutes  in  effect  a  denial 
of  recognition  to  the  majority  representative,  as  the 
exclusive  representative.  Such  denial  is,  of  course, 
a  clear  violation  of  Section  8  (5)  and  (1)  of  the  Act. 
•  See  e.  g.,  National  Licorice  Co,  v.  N,  L,  B.  B,,  309  U.  S. 
350,  358;  N,  L.  B.  B,  v.  Griswold  Mfg.  Co,,  106  F. 
(2d)  713,  719-720-721  (C.  C.  A.  3) ;  McQiiay-N orris 
Mfg.  Co.  V.  N.  L.  B.  B.,  116  F.  (2d)  748,  751  (C.  C.  A. 
7),  cert,  denied  313  U.  S.  565. 

J).  Respondenf^s  separate  grievance  procedure  also  unlawfully 
permits  individual  bargaining  after  a  collective  bargaining 
representative  has  been  selected 

As  we  have  pointed  out  {supra,  pp.  9-11),  so  far 
as  the  record  discloses,  there  are  no  limitations  upon 
the  nature  or  type  of  grievances  which  may  be  sub- 
mitted by  individual  employees  under  respondent's 
separate  grievance  procedure,  nor  are  there  any  lim- 
itations upon  the  manner  in  which  such  grievances 
may  be  disposed  of  by  respondent  dealing  directly 

would  take  care  of  that  1 

''Secretary  Perkins.  Yes ;  that  is  our  judgment. 

"The  Chairman.  In  other  words,  your  understanding  is  that 
if  a  majority  of  the  plant  employees  decide  to  form  a  union  and 
they  w^ere  the  ones  to  do  the  collective  bargaining — suppos^3  there 
was  a  minority  of  40  percent  and  they  went  to  the  employer  and 
presented  their  grievance,  the  collective-bargaining  proposition 
would  still  have  to  be  taken  care  of  by  the  majority? 

"Secretar}^  Perkins.  That  is  my  understanding." 

See  also  Hearings,  Senate  Committee  on  Education  and  Labor, 
74th  Cong.,  1st  Sess.,  S.  1958,  p.  69. 
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with  the  individual  employees  or  by  an  arbitrator 
agreed  upon  by  respondent  and  the  individual  em- 
ployees. Thus,  so  far  as  appears,  under  its  separate 
grievance  procedure  respondent  may,  despite  the  des- 
ignation of  an  exclusive  representative,  deal  directly 
with  individual  employees  in  disposing  of  grievances 
which,  as  we  have  indicated,  necessarily  require  inter- 
pretation and  application  of  the  collective  contract-, 
which  fixes  the  wages,  hours,  and  conditions  of  em- 
ployment of  all  employees. 

But,  as  has  been  demonstrated,  the  collective  bar- 
gaining process  is  not  complete  upon  negotiation  of  a 
collective  contract;  the  interpretation  and  application 
of  the  contract  to  daily  problems  also  constitute  an 
integral  part  of  the  collective  bargaining  process. 
These  questions  of  application  and  interpretation  are 
normally  determined  through  recourse  to  the  griev- 
ance procedure,  since  disputes  regarding  the  meaning 
or  application  of  the  contract  ordinarily  arise  as  griev- 
ances. While  individuals  may  present  grievances,  the 
collective  bargaining  agent  is,  of  course,  the  exclusive 
representative  for  purposes  of  dealing  with  the  em- 
ployer concerning  these  matters  of  interpretation, 
necessarily  required  in  disposing  of  the  grievances,  as 
well  as  concerning  the  initial  promulgation  of  the 
agreement.  N,  L.  R,  B.  v.  Sands  Mfg.  Co.,  306  U.  S. 
332,  342;  Eapid  Roller  Co,  v.  iV.  L.  R.  B.,  126  F.  (2d) 
452,  459  (C.  C.  A.  7),  cert.  den.  63  S.  Ct.  45.^^  And,  as 
the  Board  pointed  out  (R.  62-63),  whether  grievances 

"  See  note  16,  below. 
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are  presented  to  the  employer  by  the  collective  bar- 
gaining representative  or  by  individual  employees, 
they  must  necessarily  be  settled  not  only  in  accordance 
with  the  contract  provisions,  but  equally  necessarily, 
in  accordance  with  all  the  precedents  and  interpreta- 
tions of  the  contract  between  the  employer  and  the 
exclusive  bargaining  representative  by  which  the  terms 
of  employment  of  all  the  employees  are  established.^® 
It  is  thus  apparent  that  respondent's  grievance 
procedure  permits  individual  bargaining  as  to  wages, 
hours,  and  conditions  of  employment,  after  an  ex- 
clusive representative  has  been  selected,  and  denies 
to  the  exclusive  representative  the  right  to  establish 
by  collective  bargaining  the  terms  and  conditions  of 
employment  of  all  employees  in  the  appropriate  unit. 
This  is  the  very  antithesis  of  sound  collective  bargain- 
ing, which  it  is  the  basic  policy  of  the  Act  to  encourage, 
and  conflicts  squarely  with  the  principle  of  majority 
rule  which  Congress  deliberately  embodied  in  Section 

^^  We  do  not  mean  to  suggest  an  employer  may  not  act  upon 
grievances  individually  presented  by  the  employees.  On  the  con- 
trary, the  Board  expressly  declared  that  the  right  of  employees  to 
present  grievances  implied  the  right  of  the  employer  "to  receive 
and  act  upon"  them  (R.  60).  But  the  grievances,  whether  pre- 
sented individually  or  by  the  collective  bargaining  representative, 
must  be  settled,  as  the  Board  stated  (R.  62-63),  "in  accordance 
with  the  provisions  and  interpretation  of  the  contract  between  the 
employer  and  the  exclusive  bargaining  representative  by  which  the 
terms  of  employment  of  all  the  employees  are  established."  In 
the  instant  case,  however,  respondent's  notice  to  the  employees 
permits  disposition  of  grievances,  even  though  involving  interpre- 
tation of  the  collective  contract,  by  respondent  unilaterally  or  by 
an  arbitrator  selected  by  respondent  and  the  individual  employee, 
without  regard  to  the  exclusive  bargaining  agent. 
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9  (a)  of  the  Act.''  Clearly,  one  of  the  major  purposes 
of  Congress  in  adopting  this  principle  was  to  fore- 
close employers  from  bargaining  with  individuals 
and  minority  groups  after  a  majority  had  selected  a 
representative." 

"  Sen.  Kept.  No.  573,  74tli  Cono:..  1st  Sess.,  p.  13,  states  with 
reference  to  the  principle  of  majority  rule : 

"The  object  of  collective  bargaining  is  the  makinc;  of  agreements 
that  will  stabilize  business  conditions  and  fix  fair  standards  of 
workinof  conditions.  Since  it  is  Avellnigh  universally  recognized 
that  it  is  practically  impossible  to  apply  two  or  more  sets  of  agree- 
ments to  one  unit  of  workers  at  the  same  time,  or  to  apply  the  terms 
of  one  agreement  to  only  a  portion  of  the  workers  in  a  single  unit, 
the  making  of  agreements  is  impracticable  in  the  absence  of  ma- 
jority rule.  And  by  long  experience,  majority  rule  has  been  dis- 
covered best  for  employers  as  Avell  as  employees.  Workers  have 
found  it  impossible  to  approach  their  employers  in  a  friendly 
spirit  if  they  remained  divided  among  themselves.  Employers 
likewise,  where  majority  rule  has  been  given  a  trial  of  reasonable 
duration,  have  found  it  more  conducive  to  harmonious  labor  rela- 
tions to  negotiate  with  representatives  chosen  by  the  majority  than 
with  numerous  warring  factions." 

The  House  Report  is  similar  in  tenor.  (See  House  Kept.  No. 
1147,  74th  Cong.,  1st  Sess.,  pp.  20-21.)  Obviously,  respondent,  in 
arguing  in  effect  for  individual  bargaining  for  each  of  its  em- 
ployees, is  contending  for  the  ultimate  in  the  division  of  employ- 
ees amonir  themselves,  against  which  Congress  sought  to  guard  in 
adopting  the  majority  rule. 

^«See,  e.  g..  Ilumhle  Oil  &  Refinhig  Co.  v.  N.  L.  B.  B,.  113  F. 
(2d)  85,  87  (C.  C.  A.  5),  in  which  the  Court  declared  that— 

"So  long  as  a  majority  of  the  employees  in  each  plant  freely 
choose  to  belong  to  or  be  represented  by  the  Federations  they  are 
the  bargainin^^r  representatives  and  the  contracts  they  make  cannot 
be  ignored.  Minority  groups  may  separately  present  their  griev- 
ances., hut  inust  suhniit  to  'bargain  through  the  majority  repre- 
sentatives.'''' [Italics  added] ; 
and  N.  L.  R,  B.  v.  KnoxviUe  PuUishing  Co.,  124  F.  (2d)  875, 
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The  Congressional  history  of  the  Act  confirms  this 
proper  view.  In  reporting  the  bill  which  became  the 
Act,  the  Senate  Committee  on  Education  and  Labor, 
referring  to  Section  9   (a),  stated: 

Majority  rule  carries  the  clear  implication 
that  employers  shall  not  interfere  with  the  prac- 
tical application  of  the  right  of  employees  to  bar- 
gain collectively  through  chosen  representatives 
hy  bargaining  with  individuals  or  minority 
groups  in  their  oiun  behalf,  after  representa- 
tives have  been  picked  by  the  majority  to  repre- 
sent all  [S.  Kept.  No.  573,  74th  Cong.,  1st 
Sess.,  p  13].     [italics  added.] 

The   Report   of  the  House   Committee   on  Labor  is 
equally  clear.     It  stated: 

Section  9  (a)  incorporates  the  majority  rule 
principle,  that  representatives  designated  for  the 
purposes  of  collective  bargaining  by  the  major- 
ity of  employees  in  the  appropriate  unit  shall 
be  the  exclusive  representatives  of  all  the  em- 
ployees in  that  unit  ^^for  the  purposes  of  col- 
lective bargaining  in  respect  to  rates  of  pay, 
wages,  hours  of  employment,  or  other  condi- 

881-882  (C.  C.  A.  6) ,  where  the  Court  stated : 

"The  intent  of  the  Act  was  to  permit  an  employee  to  surrender 
to  a  collective  agent  his  individual  right  to  bargain  with  an  em- 
ployer, after  which  he  no  longer  possesses  this  right  during  the  life 
of  the  contract  and  the  statute  requires  the  employer  to  deal  ex- 
clusively witli  the  agent  of  his  employees  if  one  has  been  selected 
as  provided." 

See,  also,  cases  cited  note  19,  below. 
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tions  of  employment. '  ^  As  a  necessary  corollary 
it  is  an  act  of  interference  (under  sec.  8  (1) )  for 
an  employer,  after  representatives  have  been 
so  designated  by  the  majority,  to  negotiate 
with  individuals  or  minority  groups  in  their 
own  behalf  on  the  basic  subjects  of  collective 
bargaining  [H.  Rept.  No.  1147,  74th  Cong.,  1st 
Sess.,  p.  20]. 

Since  the  agreement  made  will  apply  to  all, 
the  minority  group  and  individual  workers  are 
given  all  the  advantages  of  united  action.  And 
they  are  given  added  protection  in  various  re- 
spects. First,  the  proviso  to  Section  9  (a)  ex- 
pressly stated  that  ^^any  individual  employee 
or  a  group  of  employees  shall  have  the  right 
at  any  time  to  present  grievances  to  their 
employer.''  And  the  majority  rule  does  not 
preclude  adjustment  in  individual  cases  of 
matters  outside  the  scope  of  the  basic  agree- 
ment. Second,  agreements  more  favorable  to 
the  majority  than  to  the  minority  are  impos- 
sible, for  under  section  8  (3)  any  discrimi- 
nation is  outlawed  which  tends  to  ^^  encourage 
or  discourage  membership  in  any  labor 
organization''  [Ihid,  p.  21].'^ 


^'  Cf.,  also.  National  Licorice  Co.  v.  N,  L.  R.  B.,  309  U.  S.  350, 
360-361 ;  N,  L.  R.  B.  v.  Storie,  et  ah,  125  F.  (2d)  752,  756  (C.  C.  A. 
7),  cert.  den.  63  S.  Ct.  44:  N.  L.  R.  B.  v.  Acme  Air  Appliance  Co,, 
117  F.  (2d)  417,  420  (C.  C.  A.  2) ;  N.  L.  R.  B.  v.  Superior  Tanning 
Co,,  117  F.  (2d)  881,  891-892  (C.  C.  A.  7),  cert.  den.  313  U.  S.  559. 

N.  L.  R.  B.  V.  Union  Pacific  Stages,  Inc.,  99  F.  (2d)  153  (C.  C.  A. 
9) ,  is  not  to  the  contrary.  In  that  case,  as  this  Court  noted,  the 
union  involved  had  acquiesced  in  direct  settlement  of  a  grievance. 
The  Court  declared  that  the  Act  "does  not  inhibit  adjustment  of 
individual  grievances  directly  between  employee  and   employer 


27 

It  may  not  be  said  that  Congress  intended  the  proviso 
to  read  into  Section  9  (a)  a  wide  door  to  defeat  the 
clear  Congressional  intent  in  enacting  that  section.^^ 

c,  Respondent'^s  conduct  in  the  instant  case  unlawfully  discourages 
the  employees  from  utilizing  the  collective  bargaining  procedure 
for  disposing  of  grievances 

Finally,  there  is  another  vice  in  respondent's  con- 
duct in  the  instant  case.  Respondent's  notice  to  the 
employees  describes  the  grievance  procedure  unilater- 
ally established  by  respondent  as  ^^ company  policy,"  in 
contradistinction  to  ^^collective  bargaining"  (R.  22). 
As  the  Board  pointed  out  (R.  64),  respondent  thus  is 
implicitly  expressing  its  preference  for  that  pro- 
cedure rather  than  for  collective  bargaining  and  is 
inviting  the  employees  to  use  it  rather  than  the  con- 
tract procedure.  Moreover,  respondent  is  in  effect 
suggesting   that   the   employees   may   secure   benefits 

and  such  procedure  is  entirely  consistent  with  collective  bargain- 
ing in  matters  affecting  employees  as  a  class"  (99  F.  (2d)  at  164). 
As  we  have  shown  (pp.  13-16),  a  grievance  procedure  is  a  subject 
of  collective  bargaining  which  obviously  affects  the  employees 
"as  a  class'  in  a  vital  way.  Moreover,  nothino-  in  the  Court's 
statement  suggests  that  an  employer  may  deal  unilaterally  with 
an  individual  employee  concerning  a  matter  covered  by  a  collec- 
tive bargaining  contract  affecting  all  of  the  employees.  Kespond- 
ent's  grievance  procedure  in  the  instant  case,  however,  permits 
such  conduct. 

2«  Cf.  N.  L.  R.  B.  v.  Stone,  125  F.  (2d)  752, 756  (C.  C.  A.  7) ,  cert, 
denied,  63  S.  Ct.  44,  in  which  the  Court  described  a  provision  in 
a  contract  with  individual  employees,  providing  for  individual 
bargaining  and  reference  of  disputes  to  arbitration,  as  "the  very 
antithesis  of  collective  bargaining."  See,  also,  N.  L.  R.  B.  v. 
Highland  Shoe,  Inc.,  119  F.  (2d)  218,  221  (C.  C.  A.  1),  in  which 
the  Court  declared:  "Clearly  to  bargain  directly  with  one's  em- 
ployees is  not  to  bargain  with  their  designated  exclusive  repre- 
sentative." 
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under  ^^ company  policy'^  which  are  different  from 
those  negotiated  by  the  Union.  Such  conduct  is  in- 
consistent with  good  faith  acceptance  of  the  collec- 
tive bargaining  principle  and  recognition  of  the 
Union  as  the  exclusive  agent,  and  constitutes  palpable 
interference  with  the  employees'  rights  to  bargain  col- 
lectively through  their  chosen  representative,  free 
from  the  intrusion  or  influence  of  the  employer.^^ 

Recapittilation 

In  sum,  we  submit  that  the  negotiation  of  a  griev- 
ance procedure  is  a  proper  subject  of  collective  bar- 
gaining, and  that  once  a  grievance  procedure  is  estab- 
lished by  agreement  between  the  employer  and  the 
exclusive  representative  of  the  employees,  the  em- 
ployer may  not  unilaterally  establish  a  dual  grievance 
procedure  for  presentation  of  grievances  by  individ- 
ual employees.  Respondent's  contention  that  the 
right  of  an  employer  unilaterally  to  establish  a  dual 
procedure  is  implied  in  the  proviso  to  Section  9  (a), 
is  without  merit.  The  proviso,  as  is  clear  from  its 
face,  merely  grants  individual  employees  the  right 
to  present  grievances;  it  does  not  deal  w^ith  establish- 

^^  The  impropriety  of  respondent's  conduct  is  apparent  from  a 
consideration  of  perhaps  less  subtle  action  to  achieve  the  same 
purpose.  Thus,  respondent  might,  for  example,  establish  a  griev- 
ance procedure  for  presentation  of  individual  grievances  which 
provided  for  submission  of  grievances  directly  to  the  highest 
officials  of  respondent  and  thereafter  to  a  committee  of  three  non- 
supervisory  employees  in  the  department  involved.  The  destruc- 
tive effects  upon  the  Union's  representative  status  which  would 
inevitably  flow  from  such  a  course  require  no  elaboration;  em- 
ployees could  scarcely  be  expected  in  such  circumstances  to  use  the 
Union  as  their  representative. 
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ment  of  a  grievance  procedure,  as  respondent  in  effect 
contends.  Moreover,  the  construction  of  the  proviso 
for  which  respondent  contends,  would,  as  the  facts  of 
this  case  demonstrate,  in  effect  destroy  the  statutory- 
right  of  the  majority  representative  to  exclusive 
representation  of  all  the  employees,  would  permit 
dual  representation  of  the  employees,  and  would  per- 
mit individual  bargaining  after  an  exclusive  repre- 
sentative had  been  selected.  Such  results  are  plainly 
repugnant  to  the  stated  objectives  of  the  Act  to  en- 
courage the  practice  and  procedure  of  collective  bar- 
gaining. 

Point  II 

The  Board's  order  is  wholly  valid  and  proper  under  the  Act 

The  Board's  order  requires  respondent  to  cease  and 
desist  from  (1)  refusing  to  bargain  collectively  with 
the  Union  as  the  exclusive  representative  of  the  em- 
ployees in  the  appropriate  unit;  (2)  distributing 
copies  of  the  notice  of  August  12  to  the  employees; 
(3)  giving  effect  to  the  grievance  procedure  estab- 
lished in  the  notice;  and  (4)  engaging  in  any  **like 
or  related  acts  or  conduct''  interfering  with  the  em- 
ployees' exercise  of  the  rights  guaranteed  them  in 
Section  7  of  the  Act  (R.  68-69).  The  validity  of 
these  provisions  upon  the  findings  made  is  clear. 
Section  10  (c)  of  the  Act;  N,  L.  B.  B,  v.  Pennsyl- 
vania Greyliound  Lines,  Inc.,  303  U.  S.  261,  265; 
N,  L.  R.  B.  V.  Express  Publishing  Co,,  312  U.  S.  426, 
435-437;  N,  L.  R.  B.  v.  Grotver-Shipper  Vegetable 
Association  of  Central  California,  122  F.  (2d)  368, 
376,  377  (C.  C.  A.  9) ;  cf.  National  Licorice  Co.  v.  A^.  L. 
R.  B.,  309  U.  S.  350,  361,  364,  367. 
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Equally  well  established  is  the  propriety  of  the  af- 
firmative provisons  of  the  Board's  order.  These 
direct  respondent  (1)  to  bargain  collectively,  upon  re- 
quest, with  the  Union  as  the  exclusive  representative ; 

(2)  to  advise  each  of  the  employees  who  has  received 
a  copy  of  the  notice  of  August  12,  that  the  notice  is 
null  and  void  and  that  respondent  will  give  no  effect 
to  the  grievance  procedure  established  therein;  and 

(3)  to  post  and  maintain  appropriate  notices  to  the 
employees  of  compliance  with  the  Board's  order 
(R  69-70).  E.  g.,  N,  L.  R.  B,  v.  P,  LoriUard  Co,,  314 
U.  S.  512;  the  National  Licorice  case,  309  U.  S.  350, 
367. 

CONCLUSION 

It  is  respectfully  submitted  that  the  Board's  find- 
ings are  sujDported  by  substantial  evidence,  that  its 
order  is  valid  and  proper,  and  that  a  decree  should 
issue  enforcing  the  order  in  full. 

Robert  B.  Watts, 

General  Counsel, 

Ernest  A.  Gross, 
Associate  General  Counsel, 

HOAVARD     LiCHTENSTEIN, 

Assistant  General  Counsel, 

David  Pindling, 
Harley  Moorhead,  Jr., 

Attorneys, 
National  Labor  Relations  Board. 
February  1943. 


APPENDIX 

Pertinent  provisions  of  the  National  Labor  Rela- 
tions Act  are  as  follows : 

Section  1.  The  denial  by  employers  of  the 
right  of  employees  to  organize  and  the  refusal 
by  employers  to  accept  the  procedure  of  col- 
lective bargaining  lead  to  strikes  and  other 
forms  of  industrial  strife  or  unrest,  which 
have  the  intent  or  the  necessary  effect  of 
burdening    or    obstructing    commerce     *     *     * 

It  is  hereby  declared  to  be  the  policy  of  the 
United  States  to  eliminate  the  causes  of  certain 
substantial  obstructions  to  the  free  flow  of 
commerce  and  to  mitigate  and  eliminate  these 
obstructions  when  they  have  occurred  by  en- 
couraging the  practice  and  procedure  of 
collective  bargaining  and  by  protecting  the 
exercise  by  workers  of  full  freedom  of  associa- 
tion, self-organization,  and  designation  of 
representatives  of  their  own  choosing,  for  the 
purpose  of  negotiating  the  terms  and  conditions 
of  their  employment  or  other  mutual  aid  or 
protection. 

Sec.  2.  When  used  in  this  Act — 

*  *  ^  *  * 

(7)  The  term  ^^affecting  commerce"  means 
in  commerce,  or  burdening  or  obstructing  com- 
merce or  the  free  flow  of  commerce,  or  having 
led  or  tending  to  lead  to  a  labor  dispute  burden- 
ing or  obstructing  commerce  or  the  free  flow 
of  commerce. 

*  *  4f  *  * 

Sec.  7.  Employees  shall  have  the  right  to 
self-organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 

(31) 
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engage  in  concerted  activities  for  the  purpose 
of  collective  bargaining  or  other  mntual  aid  or 
protection. 

Sec.  8.  It  shall  be  an  unfair  labor  practice 
for  an  employer — 

(1)  To  interfere  with,  restrain,  or  coerce 
employees  in  the  exercise  of  the  rights  guaran- 
teed in  section  7. 

***** 

(5)  To  refuse  to  bargain  collectively  with 
the  representatives  of  his  employees,  subject  to 
the  provisions  of  section  9  (a). 

Sec.  9. 

(a)  Representatives  designated  or  selected 
for  the  purposes  of  collective  bargaining  by  the 
majority  of  the  employees  in  a  unit  appro- 
priate for  such  purposes,  shall  be  the  exclusive 
re])resentatives  of  all  the  employees  in  such 
miit  for  the  purposes  of  collective  bargaining 
in  respect  to  rates  of  pay,  wages,  hours  of  em- 
ployment, or  other  conditions  of  emplo}Tiient: 
Provided^  That  any  individual  employee  or  a 
group  of  employees  shall  have  the  right  at  any 
time  to  present  grievances  to  their  employer. 
***** 

(c)  *  *  *  If  ^  ^  *  the  Board  shall 
be  of  the  opinion  that  any  person  *  *  * 
has  engaged  in  or  is  engaging  in  any  such  un- 
fair labor  practice,  then  the  Board  shall  state 
its  findings  of  fact  and  shall  issue  and  cause 
to  be  served  on  such  person  an  order  requiring 
such  person  to  cease  and  desist  from  such  un- 
fair labor  practice,  and  to  take  such  affirmative 
action,  including  reinstatement  of  employees 
with  or  without  back  pay,  as  will  effectuate  the 
policies  of  this  Act.     *     *     * 

***** 

(e)  The  Board  shall  have  power  to  petition 
any  circuit  court  of  appeals  of  the  United 
States  *  *  *  within  any  circuit  or  district,, 
respectively,  wherein  the  imfair  labor  practice 
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in  question  occurred  or  wherein  such  person 
resides  or  transacts  business,  for  the  enforce- 
ment of  such  order  *  *  *  The  findings  of 
the  Board  as  to  the  facts,  if  supported  by 
evidence  shall  be  conclusive.     *     *     * 
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Statement  of  the  Case. 

In  view  of  the  shifting  positions  taken  by  the  Board 
and  the  wide  range  of  discussion  indulged  in  by  the 
Board  in  its  brief,  it  becomes  particularly  important  to 
note  the  issues  herein  as  presented  by  the  complaint.  Like- 
wise, it  is  important  to  set  down,  as  clearly  as  possible,  the 
opposing  contentions,  especially  in  view  of  the  fact  that 
the  Board  has  never  committed  itself  to  any  definite  state- 
ment of  its  theory  but  deliberately  states  its  contentions 
in  a  compound  and  complex  form. 
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The  Complaint. 

Giving  the  widest  possible  scope  to  the  allegations  of 
the  complaint,  it  charges  that  by  the  giving  of  a  notice 
to  its  employees,  respondent  "did  establish  unilaterally  a 
procedure  for  the  settlement  and  adjustment  of  disputes 
or  grievances"  *  *  '•'  "under  which  procedure  griev- 
ances would  be  handled  directly  with  the  employees  in- 
volved without  the  knowledge,  consent,  or  participation 
of  the  Union."     [Tr.  p.  4.] 

This  is  the  entire  charge. 

The  complaint  therefore  presented  the  issue  of  whether 
a  procedure  for  the  settlement  of  individual  grievances  of 
employees  is  invalid,  unless  established  with  the  knowl- 
edge, consent,  or  participation  of  the  Union. 

It  will  be  noted  that  there  was  no  issue  whatever  as  to 
the  scope  of  the  grievances  for  which  presentation  was 
provided  in  the  notice. 

Likewise  that  there  was  no  objection  to  the  type  of 
procedure  established,  or  to  the  act  of  the  Company  in 
giving  notice  of  such  procedure,  except  that  the  notice 
was  given  without  consultation  with  the  Union,  and  the 
grievances  were  to  be  handled  directly  with  the  employees 
involved  without  the  Union's  knowledge,  consent  or  par- 
ticipation. 
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Statement  of  Issues. 

Obviously,  the  charge  was  framed  on  the  theory  that 
there  was  no  substantive  right  of  individual  presentation 
or  adjustment  of  grievances,  but  only  such  right  as  the 
Union  should  consent  might  be  exercised  by  the  employee. 

There  was  thus  squarely  presented  the  scope  of  the 
proviso  of  Section  9(a),  29  U.  S.  C,  Sec.  159(a),  which, 
after  requiring  collective  bargaining  with  the  exclusive 
representative  of  the  employees,  states : 

''Provided,  that  any  individual  employee  or  a  group 
of  employees  shall  have  the  right  at  any  time  to 
present  grievances  to  their  employer." 

There  was  also  presented  for  determination  the  legal 
effect  of  the  provision  of  Article  V  of  the  Contract  be- 
tween the  Company  and  the  Union  under  the  heading 
''Grievance  Procedure"  [R.  pp.  11,  15],  Subdivision 
(10)   of  said  paragraph  reading  as  follows: 

''No  provision  of  this  Article  shall  be  interpreted 
to  prevent  any  employee  or  group  of  employees  from 
presenting  grievances  to  the  management  in  accord- 
ance with  the  provision  of  Section  9(a)  of  the  Na- 
tional Labor  Relations  Act." 

In  addition  to  the  statutory  right  of  grievance  presenta- 
tion given  by  Section  9(a),  the  individual  employees  had, 
by  contract,  an  express  stipulation  that  the  grievance  pro- 
cedure established  by  the  Union  contract  should  not  be 
interpreted  to  prevent  the  employees  individually,  or  as  a 
group,  from  presenting  grievances  to  the  management. 


Obviously,  the  contract  grievance  procedure  was  not 
exclusive,  and  did  not  operate  to  restrict  individual 
grievance  presentation. 

The  Board  in  the  course  of  these  proceedings  has  as- 
serted at  least  six  different  and  divergent  positions: 

(1)  That  there  is  no  right  of  individual  grievance  be- 
yond the  mere  ministerial  act  of  filing  a  grievance. 

(2)  That  although  an  employee  may  file  a  grievance, 
he  is  powerless  to  bring  it  on  for  hearing  or  to  proceed 
otherwise  than  through  the  Union. 

(3)  That  even  though  an  employee  may  present  a 
grievance  and  may  negotiate  with  the  management  up  to 
the  final  stage  of  arbitration,  he  is  powerless  to  enforce 
arbitration  or  to  arrange  for  arbitration  or  other  final 
disposition  of  his  grievance  without  the  consent  of  the 
Union;  that  it  is  the  element  of  arbitration  which  con- 
demns the  procedure  criticized. 

(4)  That  although  there  is  a  right  of  individual  griev- 
ance presentation  and  prosecution,  there  is,  nevertheless, 
no  right  upon  the  part  of  employe^  to  give  notice  of  any 
method  of  any  time,  place,  or  means  by  which  such  griev- 
vance  will  be  accepted  or  determined. 

(5)  That  although  there  may  be  a  right  to  individual 
grievance  presentation  and  to  give  a  notice  of  the  method 
of  procedure,  the  particular  notice  given  in  the  present 
case  is  too  broad  as  it  did  not  limit  the  type  of  grievances 
to  be  received  to  those  matters  not  related  to  the  general 
agreement. 

(6)  That  although  there  is  a  right  of  individual  griev- 
ance presentation  and  prosecution  to  determination,  and  a 
right  to  give  notice  calculated  to  facilitate  such  presenta- 


— 5— 

tion,  nevertheless,  the  type  of  grievances  which  may  be 
adjusted  or  settled  by  individual  grievance  presentation  is 
limited  to  those  without  the  scope  of  the  collective  bargain- 
ing agreement. 

None  of  the  foregoing  contentions  has  any  basis  in  the 
charge  set  forth  in  the  complaint,  which  sets  forth  only 
two  objections  to  the  notice: 

(a)  it    was    sent   without   prior    consultation    with    the 
Union,  and 

(b)  it  provided  for  grievance  determination  without  the 
knowledge,  consent,  or  participation  of  the  Union. 

The  Board  has  persevered  in  one  or  more  of  the  fore- 
going six  contentions  (other  than  those  based  upon  the 
complaint)  at  all  stages  of  the  case,  varying  its  position 
from  time  to  time  to  meet  the  exigencies  of  the  situation. 

The  Board's  brief,  likewise,  at  one  point  or  another, 
urges  all  of  the  foregoing  six  contentions,  skipping  from 
position  to  position  with  all  the  dexterity  of  an  old  time 
circus  performer  engaged  in  riding  six  horses  around  the 
ring,  jumping  from  one  to  the  other  regardless  of 
divergent  courses  or  objectives.  It  is  especially  difficult 
to  determine  the  position  of  the  Board  upon  any  point,  as 
it  usually  insists  upon  riding  more  than  one  horse  at  the 
same  time. 

All  contentions,  as  well  as  the  charge  in  the  complaint, 
are  stated  in  a  compound  and  complex  form. 

The  Board's  brief  has  abandonerl  entirely  the  two 
charges  contained  in  the  complaint. 

The  first  charge,  as  to  sending  the  notice  without  con- 
sultation with  the  Union,  is  ignored. 


The  second  charge,  as  to  settlement  of  grievances  with- 
out Union  participation,  is  expressly  withdrawn  by  the 
concession,  at  page  18,  footnote  3,  thai  the  employee  may 
"appear  in  person  and  without  the  representative,  at  each 
stage  of  the  process,"  provided  he  uses  the  ''single  system" 
established  by  the  Union  contract. 

The  suggestion  as  to  the  use  of  the  single  system,  how- 
ever, is  untenable  for  two  reasons,  (a)  the  contract  pro- 
cedure calls  for  presentation  by  a  Union  representative  at 
all  four  steps  subsequent  to  the  first  step  in  the  grievance 
procedure,  and  (b)  the  Union  contract  expressly  provides. 
Art.  V,  Subd.  10,  that  the  ])rocedure  therein  provided 
shall  not  prevent  direct  grievance  presentation  to  the 
management  under  Section  9a. 

The  Board  has  substituted  for  argument,  the  liberal 
use  of  such  cliches  as  "individual  bargaining,"  "duality  of 
representation,"  "dual  grievance  procedure,"  "unilateral 
establishment,"  "unilaterial  dealing,''  and  ''company 
policy." 

Respondent's  brief  devotes  its  entire  point  III  (pp. 
18-28)  to  the  scope  of  the  notice,  thus  indicating  that  the 
Board's  present  objection  is  mainly  to  the  terms  of  the 
notice  itself;  but  there  was  no  issue  whatever  in  the  case 
either  by  the  pleadings  or  the  evidence  as  to  the  scope  of 
the  notice  and  the  Examiner  expressly  refused  to  permit 
evidence  as  to  the  scope  of  such  notice.     [R.  pp.  146-147.] 


Specification  of  Errors  Relied  Upon  by  Respondent. 

Respondent's  position,  briefly  summarized,  is  that  the 
Board  erred  in  denying  the  validity  of  respondent's  con- 
tentions as  follows: 

(1)  There  was  no  evidence  at  the  hearing  that  the  act 
of  respondent  complained  of  constituted  an  unfair  labor 
practice  affecting  commerce.  The  matter  of  the  giving 
of  the  notice,  if  it  gave  rise  to  a  grievance  in  favor  of 
the  Union,  is  a  matter  for  arbitration  under  the  labor  con- 
tract. There  is  no  call  for  sidestepping  determination  by 
the  regular  method  of  arbitration  and  invoking  the  disci- 
plinary action  of  the  Board  hearing  and  court  action  upon 
the  mere  charge  that  respondent  has  taken  some  unilateral 
action  which  the  Union  contends  constitutes  an  infringe- 
ment of  its  rights. 

(2)  Under  the  National  Labor  Relations  Act  there  is 
a  right  of  individual  grievance  presentation  which  involves 
the  prosecution  of  such  grievance  to  a  final  settlement. 

(3)  That  by  the  express  terms  of  the  contract  between 
the  Company  and  the  Union,  the  grievance  procedure 
therein  provided  for  the  determination  of  grievances 
through  the  Union  does  not  apply  to  any  employees  or 
group  of  employees  desiring  to  invoke  their  right  to  present 
grievances  to  the  management  individually. 

(4)  That  the  right  to  present  grievances  individually 
involves  a  corresponding  duty  upon  the  part  of  the  Com- 
pany to  receive,  hear,  and  adjust  the  grievances  by  arbitra- 


tion,  if  necessary,  /.  c,  by  the  utilization  of  a  reasonably 
fair  and  effective  procedure. 

(5)  That  the  necessity  of  providing  for  such  a  hearing 
and  determination  justifies,  and  in  fact,  necessitates,  as  a 
practical  matter,  the  giving  of  a  notice  setting  forth  the 
date,  place  and  manner  of  hearing  and  determination  of 
the  grievance. 

(6)  That  any  objection  as  to  the  scope  or  terms  of  the 
notice  stating  the  method  of  determination  of  grievances 
is  not  available  upon  this  proceeding,  because  there  was  no 
pleading  or  proof  that  the  method  suggested  was  improper, 
or,  that  other  grievances  than  those  properly  determined 
individually  were  heard  and  passed  upon. 

(7)  The  order  of  the  Board  is  too  broad. 
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BRIEF  OF  THE  ARGUMENT. 

I. 

There  Was  No  Evidence  at  the  Hearing  That  the 
Act  of  Respondent  Complained  of  Constituted  an 
Unfair  Labor  Practice  Affecting  Commerce. 

The  Matter  of  the  Giving  of  the  Notice,  if  It  Gave 
Rise  to  a  Grievance  in  Favor  of  the  Union,  Is  a 
Matter  for  Arbitration  Under  the  Labor  Contract. 

There  Is  No  Call  for  Sidestepping  Determination  by 
the  Regular  Method  of  Arbitration  and  Invoking 
the  Disciplinary  Action  of  the  Board  Hearing  and 
Court  Action  Upon  the  Mere  Charge  That 
Respondent  Has  Taken  Some  Unilateral  Action 
Which  the  Union  Contends  Constitutes  an  In- 
fringement of  Its  Rights. 

The  evidence  is  uncontradicted  that  the  Union  was 
recognized  as  the  exclusive  representative  of  the  employees, 
and  that  the  Company  did  bargain  with  it,  and  that  the 
bargaining  resulted  in  the  consummation  of  a  contract, 
and  that  respondent  continued  to  bargain  with  the  Union 
at  all  times.  [R.  pp.  3,  98,  106,  108,  111,  119,  120, 
123-134.] 

The  present  dispute  is  one  which,  under  the  terms  of  the 
contract,  the  parties  are  bound  to  arbitrate.  It  cannot  be 
assumed  that  the  arbitration  provided  for  woukl  result 
in  an  illegal  or  improper  decree.  If  the  employer  is  to  be 
subjected  to  prosecution  before  the  Board  and  the  Courts 
for  the  giving  of  any  isolated  notice,  or  any  other  act  on 
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its  part,  without  the  consent  of  the  Union  first  obtained, 
then  the  entire  purpose  of  the  act,  which  is  to  foster  and 
facihtate  collective  bargaining  and  the  amicable  settle- 
ment of  disputes  without  resort  to  the  courts,  is  frustrated. 

The  Board  has  assumed  throughout  that  there  was  an 
affirmative  duty  on  the  part  of  the  employer  to  enter  into 
negotiations  for  collective  bargaining  with  reference  to  the 
notice  before  the  notice  was  sent  out.  This  is  contrary 
to  all  the  decisions. 

iV.  L.  R.  B.  V.  Sands  Mfg.  Co.,  306  U.  S.  332,  344; 
83  L.  Ed.  682,  690. 
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IL 

Under  the  National  Labor  Relations  Act  There  Is  a 
Right  of  Individual  Grievance  Presentation  Which 
Right  Involves  the  Prosecution  of  Such  Grievance 
to  a  Final  Settlement,  Without  Interference  From 
the  Union. 

The  right  of  individual  grievance  presentation  is  thor- 
oughly settled  in  the  decisions: 

Ar.  L.  R,  B.  V.  Union  Pacific  States  (C.  C.  A.  9), 
99  Fed.  (2d)  153,  164; 

General  Committee  of  Adjustment  of  the  Brother- 
hood of  Locomotive  Engineers  v.  Southern 
Pacific  Company,  (C.  C.  A.  9),  132  Fed.  (2d) 
194; 

A^.  L.  R.  B.  V.  Jones  &  Laughlin,  etc.  Corp.,  301 
U.  S.  1,  44-45;  81  L.  Ed.  893,  915-916; 

Wilson  &  Co.  V.  N.  L.  R.  B.  {C.  C.  A.  S),  115 
Fed.  (2d)  759,  763; 

Midland  Steel  Products  Company  v.  N.  L.  R.  B. 
(C.  C.  A.  6),  113  Fed.  (2d)  800,  803; 

N.  L.  R.  B.  V.  Gntmann  &  Co.  (C.  C.  A.  7),  121 
Fed.   (2d)  756,  759-60; 

Precision  Castings  Co.  v.  Poland,  13  Fed.  Supp. 
877,  884  (D.  C  N.  Y.); 

In  re  Shanty  Shops,  Inc.,  and  Chain  Service 
Restaurant  Employee's  Union,  8  Labor  Relations 
Reporter,  p.  840; 
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Noble  V.  State  (Tex.),  17  S.  W.  (2d)  1063,  1064. 

59  Corpus  Juris.,  p.  1093; 

59  Corpus  Juris.,  p.  973; 

Dooley  r.  Peuna.  Ry.  Co.  (D.  C.  Minn.),  250  Fed. 
142,  143; 

Coty  V.  Prestonettes,  Inc.  (C.  C.  A.  2),  285  Fed. 
501,  514; 

Galveston  Ji.  &  S.  A.  Ry.  Co.  v.  Hennigan  (Tex.), 
76  S.  W.  452; 

Grace  Co.  v.  Williams,  et  al.  (D.  C.  Mo.),  20  Fed. 
Supp.  263,  266. 
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III. 

By  the  Express  Terms  of  the  Contract  Between  the 
Company  and  the  Union,  the  Grievance  Procedure 
Therein  Provided  for  the  Determination  of  Griev- 
ances Through  the  Union  Does  Not  Apply  to  Any 
Employees  or  Group  of  Employees  Desiring  to 
Invoke  Their  Right  to  Present  Grievances  to  the 
Management  Individually. 

By  the  agreement  [R.  pp.  11,  IS  J  Article  V,  Subsection 
(10)  the  Union  expressly  agreed  that  the  provisions  of  the 
Article  entitled  Grievance  Procedure  which  established  a 
method  of  presenting  and  determining  grievances  through 
the  Union  should  not 

''be  interpreted  to  prevent  any  employees  or  group  of 
employees  from  presenting  grievances  to  the  manage- 
ment in  accordance  with  the  provisions  of  Section 
9(a)   of  the  National  Labor  Relations  Act." 
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IV. 

The  Right  to  Present  Grievances  Individually  Involves 
a  Corresponding  Duty  Upon  the  Part  of  the 
Company  to  Receive,  Hear,  and  Adjust  the  Griev- 
ances by  Arbitration,  if  Necessary,  i.  e.,  by  the 
Utilization  of  a  Reasonably  Fair  and  Effective 
Procedure. 

The  right  of  an  individual  employee,  or  group  of  em- 
ployees, to  present  grievances,  is  not  limited  to  the  mere 
filing  thereof.  The  statutory  right,  and  also  the  contract 
right,  granted  to  employees,  to  individually  present  their 
grievances  to  the  employer,  involves  the  corresponding 
duty  on  the  part  of  the  employer  to  hear  and  adjust  such 
grievances. 

Grace  Co.  v.  Williauis  (D.  C.  AIo.),  20  Fed.  Supp. 
263,  266; 

Noble  V,  State  (Tex.),  17  S.  W.  (2d)  1063,  1064; 

59  Corpus  Juris.,  p.  1093; 

59  Corpus  Juris.,  p.  973; 

Dooley  v.  Pcnna.  Ry.  Co.  (D.  C.  Minn.),  250  Fed. 
152,   143; 

Coty  V.  Prestonettes,  Inc.  (C.  C.  A.  2),  285  Fed. 
501,  514; 

Galveston  H.  &  S.  A.  Ry.  Co.  v.  Hennigan  (Tex.), 
76  S.  W.  452. 
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V. 

The  Necessity  of  Providing  for  Such  a  Hearing  and 
Determination  Justifies,  and  in  Fact,  Necessitates, 
as  a  Practical  Matter,  the  Giving  of  a  Notice  Set- 
ting Forth  the  Date,  Place  and  Manner  of  Hearing 
and  Determination  of  the  Grievance. 

The  Company,  in  order  to  comply  with  its  duty  of  hear- 
ing and  determining  the  grievances,  was  required  to  desig- 
nate a  representative  to  hear  the  grievance,  to  fix  a  time 
and  place  where  it  might  be  heard,  and  make  some  reason- 
able arrangement  for  the  disposition  of  the  grievance. 

The  employer  has  the  duty,  in  the  orderly  conduct  of  its 
business,  to  give  notice  of  the  date,  place,  manner,  and 
persons  to  whom  the  individual  grievances  may  be  pre- 
sented, and  to  provide  for  a  method  of  receiving  and  ad- 
justing such  grievances.  In  a  concern  having  many 
thousands  of  employees,  it  is  vitally  necessary  in  order  to 
maintain  a  consistent  grievance  procedure  and  avoid  dis- 
crimination, that  notice  of  such  arrangements  be  imparted 
to  the  employees.  In  the  absence  of  such  a  notice  no  real 
opportunity  of  presentation  is  afforded. 
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VI. 

Any  Objection  as  to  the  Scope  or  Terms  of  the  Notice 
Stating  the  Method  of  Determination  of  Griev- 
ances Is  Not  Available  Upon  This  Proceeding, 
Because  There  Was  No  Pleading  or  Proof  That 
the  Method  Suggested  Was  Improper,  or  That 
Other  Grievances  Than  Those  Properly  Deter- 
mined Individually  Were  Heard  and  Passed  Upon. 

The  complaint  did  not  allege  that  the  notice  was  too 
broad  or  went  beyond  its  proper  scope.  The  sole  charge 
was  that  the  notice  was  sent  without  the  knowledge  or 
consent  of  the  Union,  and  provided  for  determination  of 
grievances  without  the  Union's  knowledge,  consent  or 
participation. 

The  Company's  ofifer  of  proof  with  respect  to  its  at- 
tempting to  supersede  the  notice  by  a  new  notice  obviating 
the  Union's  objections  as  to  the  form  of  the  previous 
notice  was  rejected  by  the  Board.  [R.  pp.  110-111.1  The 
offer  of  proof  as  to  what  grievances  had  been  handled 
under  individual  grievance  procedure  was  also  rejected. 
[R.  pp.  146-137.]  There  is  neither  claim  nor  proof  that 
the  scope  of  the  grievances  extended  beyond  those  ])er- 
mitted  by  the  Act. 

It  cannot  be  assumed  in  ihe  absence  of  evidence  that 
the  law  has  been  or  will  be  \  iolated,  but,  on  the  contrary, 
there  is  a  presumption  that  the  law  will  be  obeyed. 

Again  there  was  no  issue  whatever  in  the  com|)laint 
as  to  the  legality  of  the  provision  for  arbitration  :is  the 
tinal  step  in  grievance  handling  or  as  to  the  efficacy  or 
fairness  of  the  particular  method  suggested  in  the  notice. 
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VII. 
The  Order  of  the  Board  Is  Too  Broad. 

The  sole  issue  is  the  propriety  of  the  giving  of  notice 
of  the  method  for  handhng  individual  grievances,  w^ithout 
the  consent  of  or  consultation  with  the  Union.  The  Board, 
even  if  its  charges  were  sustained,  could  only  direct  the 
recall  of  the  notice.  It  could  not  even  direct  a  modification 
of  the  notice  as  there  was  no  issue  as  to  the  scope  of  the 
notice. 

.V.  L.  R.  B.  V.  Express  Pub.  Co.,  312  U.  S.  426, 
436-6;  85  L.  Ed.  930,  937; 

Bethlehem  Steel  v.  N.  L.  R.  B.  ( C.  C.  A.  D.  C), 
120  Fed.  (2d)  641,  707-8. 
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ARGUMENT. 

I. 

There  Was  No  Evidence  at  the  Hearing  That  the 
Act  of  Respondent  Complained  of  Constituted  an 
Unfair  Labor  Practice  Affecting  Commerce. 

The  Matter  of  the  Giving  of  the  Notice,  if  It  Gave 
Rise  to  a  Grievance  in  Favor  of  the  Union,  Is  a 
Matter  for  Arbitration  Under  the  Labor  Contract. 

There  Is  No  Call  for  Sidestepping  Determination  by 
the  Regular  Method  of  Arbitration  and  Invoking 
the  Disciplinary  Action  of  the  Board  Hearing  and 
Court  Action  Upon  the  Mere  Charge  That 
Respondent  Has  Taken  Some  Unilateral  Action 
Which  the  Union  Contends  Constitutes  an  in- 
fringement of  Its  Rights. 

The  charge  and  finding  that  respondent  has  refused 
to  collectively  bargain  is  absurd  in  view  of  the  uncon- 
tradicted evidence  that  respondent  has  at  all  times  bar- 
gained in  good  faith  with  the  Union  in  all  matters  of  col- 
lective bargaining,  including  the  labor  contract,  Union 
grievance  procedure,  and  individual  grievance  procedure. 
[R.  pp.  3,  98,  106,  108,  111,  119,  120,  124-134.]  The 
very  notice  which  is  the  basis  of  the  present  complaint 
was  carried  through  the  first  four  steps  of  the  regular 
grievance  procedure  and  up  to  the  point  of  arbitration 
itself.  It  zvas,  in  fact,  the  Union  zvhich  refused  to  negoti- 
ate further.  [R.  pp.  124-134.]  The  Company  offered  to 
prove  that  it  had  gone  so  far  as  to  prepare  a  second  notice 
superseding  the  criticized  notice.     A  copy  of  the  second 
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notice,  which  was  prepared  to  meet  the  Union's  objections, 
appears  in  the  record  as  Exhibit  "B."  The  second  notice 
would  have  been  distributed  lo  all  employees  if  the  Union 
had  not  instituted  the  proceedings  before  the  Board.  An 
offer  of  proof  of  these  matters  was  rejected  by  the  Board. 
[R.  pp.  110-111.] 

The  Company  further  off'ered  to  show  that  only  two 
grievances  had  been  handled  under  the  procedure  provided 
for  by  the  notice  upon  which  the  charge  is  based,  whereas 
more  than  800  had  been  disposed  of  under  the  regular 
contract  grievance  procedure.  This  offer  of  proof  was 
rejected  by  the  Board.      [R.  pp.   146-147.] 

However,  the  Board  states  in  its  decision  that  "the 
Board  accepts  as  true  the  facts  which  the  respondent 
offered  to  prove.  Assuming  their  truth,  they  do  not 
affect  the  Board's  decision  as  hereinafter  set  forth."  [R. 
p.  51,  footnote  3.] 

There  was  no  charge  of  any  coercion,  restraint,  or  inter- 
ference, and  no  evidence  thereof.  The  facts  thus  indirectly 
conceded  by  the  Board  conclusively  answer  any  possible 
contention  that  any  misunderstanding,  coercion,  or  re- 
straint resulted  or  could  result  from  the  giving  of  the 
notice  complained  of. 

There  is  no  proof  whatsoever  of  any  refusal  to  bargain 
collectively  with  the  Union  as  the  exclusive  representative 
of  the  employees,  or  that  respondent  has  engaged,  or  is 
engaging  in  any  unfair  labor  practice  within  the  meaning 
of  Section  8(1)  or  Section  8(5)   of  the  Act,  or  that  the 
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act  of  respondent  coni])lained  of  constituted  an  unfair 
labor  practice  affecting  commerce  or  the  free  flow  of  com- 
merce in  any  manner  whatever. 

The  Board's  findings  on  these  jurisdictional  issues  are 
entirely  unsupported.  Under  the  agreement  between  the 
Company  and  the  Union  [Exhibit  "A''  of  the  complaint] 
the  act  charged  in  the  Board's  complaint,  at  most,  could 
give  rise  to  a  claim  or  grievance  on  the  part  of  the  Union 
for  which  amicable  settlement  was  provided  by  the  griev- 
ance procedure. 

There  was  nothing  in  the  evidence  to  indicate  that  a 
labor  dispute  would  or  could  arise,  or  that  the  parties 
would  not  carry  out  the  terms  of  the  contract  and  proceed 
to  settle  the  dispute  upon  which  the  present  complaint  is 
based,  by  arbitration.  Likewise,  there  can  be  no  assump- 
tion that  the  arbitration  thus  provided  for  would  result 
in  any  illegal  or  improper  award. 

There  was  no  evidence  wbate\'er  of  any  request  on  the 
part  of  the  Union  to  negotiate  this  particular  dispute,  ex- 
cept the  admitted  fact  that  the  dispute  was  negotiated 
up  to  the  point  of  arbitration.     [R.  pp.  124-134.] 

There  is  no  refusal  to  negotiate  where  there  is  no  request 
to  negotiate. 

A^  L.  R.  B.  V.  Columbian,  etc.  Steel  Co.,  306  U.  S. 
292,  297-298;  83  L.  Ed.  660,  664: 

''To  put  the  employer  in  default  here  the  employees 
must  at  least  have  signified  to  respondent  their  desire 
to  negotiate." 
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N,  L.  R.  B.  V.  Sands  Mfg.  Co.,  306  U.  S.  332, 
344;  83  L.  Ed.  682,  690: 

'There  could  be,  therefore,  no  duty  on  either  side 
to  enter  into  further  negotiations  for  collective  bar- 
gaining in  the  absence  of  a  request  therefore  by  the 
employees." 

Great    Southern    Trucking    Co.    v.    N.    L.    R.    B. 
(C  C  A.  4),  127  Fed.  (2d)  180,  185: 

''It  is  elementary  that  the  National  Labor  Rela- 
tions Act  does  not  compel  an  employer  to  seek  out 
his  employees  or  request  their  participation  in  negoti- 
ations for  purposes  of  collective  bargaining." 

In  view  of  the  record,  the  charge  and  finding  that  re- 
spondent has  refused  to  bargain  collectively  has  a  very 
hollow  ring. 

Admittedly  the  National  Labor  Relations  Act  contem- 
plates individual  presentation  of  grievances  in  some 
method;  admittedly  the  contract  by  the  respondent  con- 
templates individual  grievance  presentation  (Article  V^ 
Subd.  10)  ;  admittedly  the  Union  grievance  procedure  pro- 
vided by  Article  V  does  not  apply  to  or  affect  the  right 
or  manner  of  individual  grievance  presentation.  Any 
dispute  relative  to  the  contractual  provision  of  individual 
grievance  presentation  is  expressly  made  subject  to  arbi- 
tration by  the  labor  contract. 

Out  of  the  many  grievances  which  the  Union  has  i)re- 
sented  and  adjusted,  and  settled  through  the  contract 
grievance  procedure,  it  has  seized  upon  this  particular  in- 
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stance  as  one  in  which  it  will  not  submit  to  the  award  of 
an  arbiter,  but  has  elected  to  put  the  Company  to  the  ex- 
pense and  trouble  of  a  formal  hearing  before  the  Board, 
and  contempt  proceedings  before  this  court. 

If  an  arbitration  clause  can  thus  be  avoided  by  the 
Union  and  the  employer  penalized  by  being  subjected  to 
prolonged  and  expensive  litigation  before  the  Board  and 
Appellate  Courts,  then  the  entire  purpose  of  the  Act  will 
be  frustrated. 

There  is  no  action  which  the  Company  can  take  in  the 
prosecution  of  its  business  which  will  not  equally  expose 
it  to  a  charge  of  "refusing  to  collectively  bargain."  The 
Union  could  always  assert  that  any  act  of  the  Company, 
regardless  of  whether  it  was  taken  in  the  utmost  good 
faith,  was  "without  consultation  with  or  consent  of  the 
Union,"  and  force  the  employer  to  expensive  court  pro- 
ceedings to  establish  its  willingness  to  negotiate  and  the 
refusal  on  the  part  of  the  Union  to  negotiate,  and  that  the 
action  taken  was  in  good  faith. 

It  is  submitted  that  the  present  case  directly  presents 
to  this  court  the  issue  of  the  propriety  of  the  Board  and 
the  courts  taking  jurisdiction  of  such  a  controversy  be- 
tween the  parties  to  a  contract  as  to  the  meaning  of  the 
terms  thereof,  when  such  contract  contains  within  itself 
a  reasonable  and  automatically  operative  provision  for 
final  determination  of  any  such  dispute.  The  court  is 
being  asked  to  lend  a  hand  to  the  arbitrary  repudiation  by 
one  of  the  parties  of  the  contractual  requirement  of  arbi- 
tration. 
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II. 
Under  the  National  Labor  Relations  Act  There  Is  a 
Right  of  Individual  Grievance  Presentation  Which 
Right  Involves  the  Prosecution  of  Such  Grievance 
to  a  Final  Settlement,  and  Without  Interference 
From  the  Union. 

It  was  the  contention  of  the  Board's  attorney  and  also 
of  the  counsel  for  the  Union  that  the  right  of  individual 
grievance  presentation  provided  by  Section  9(a)  and  also 
by  the  contract,  Article  V,  Subdivision  (10),  wsls  limited 
to  the  mere  "filing''  of  a  complaint  (and  that  the  em- 
ployee could  do  nothing  beyond  filing).  Any  further  ac- 
tion would  have  to  be  taken  through  the  Union.  Noi 
could  he  require  any  action  to  be  taken  with  regard  to  the 
complaint  so  filed. 

At  the  oral  argument  in  Washington,  counsel  for  the 
Union  receded  from  this  position,  for  the  first  time,  to  the 
extent  that  he  conceded  that  there  was  a  limited  right  of 
grievance  presentation  without  the  scope  of  the  Union's 
jurisdiction. 

''The  Chairman:  Yes.  You  couldn't  do  anything 
more  than  present  them;  no  obligation. 

Mr.  Kaplan:  No;  zvc  arc  not  contending  that  mat- 
ters outside  the  scope  of  our  jurisdiction  can't  be 
adjusted     .     .     ."     [R.  p.  46.] 

The  Board's  position  in  its  brief,  pages  12-17,  is  now 
apparently 

(1)  that  the  matter  of  grievance  procedure  "is  an  ap- 
propriate subject  of  collective  bargaining"    (p.    13),  and 
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(2)  that  ''after  a  grievance  procedure  has  been  agreed 
upon  with  the  exchisive  representative  of  the  employees'' 
the  employer  may  not  hear  individual  grievances  through 
any  other  procedure  (pp.  17-18). 

In  other  words,  the  Board  still  contends  that  whatever 
right  of  grievance  presentation  exists,  it  must  be  exer- 
cised and  prosecuted  through  the  Union,  or  through  a 
method  negotiated  by  the  Union,  and  not  otherwise.  No 
cases  whatever  are  cited  which  support  this  contention. 

The  cases,  without  dissent,  establish  (1)  that  the  right 
to  present  grievances  is  not  limited  to  the  mere  filing  of 
a  complaint;  (2)  that  the  statutory  right  granted  to  em- 
ployees individually  to  present  their  grievances  involves 
the  corresponding  duty  on  the  employer  to  hear  and  adjust 
such  grievances  (see  point  IV,  infra)  ;  and  (3)  that  such 
grievances,  without  limitation,  may  be  prosecuted  by  the 
employee  to  final  settlement  or  adjustment,  without  inter- 
ference from  the  Union. 

(a)  The  Right  of  an  Individual  Employee  or  Group  of 
Employees  to  ''Present"  Grievances  Is  Not  Limited  to 
the  Mere  Filing  of  a  Complaint. 

The  statute  (Section  9(a))  gives  to  the  indi\idual  em- 
ployee "the  right  at  any  time  to  present  grievances  to  their 
employer." 

The  contract,  Article  V,  Subsection  (10),  provides  that 
the  terms  of  the  Article  "Grievance  Procedure"  shall  not 
be  interpreted  "to  prevent  any  employees  or  group  of  em- 
ployees from  presenting  grievances  to  the  management  in 
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accordance   with   the   provisions   of   Section  9(a)    of   the 
National  Labor  Relations  Act." 

The  right  to  present  grievances  implied  the  right  to 
obtain  their  consideration.  Webster's  Dictionary  defines 
the  word  "present" : 

''to  lay  before,  or  submit  to,  a  person  or  body  for 
consideration  or  action;  as,  to  present  a  .  .  . 
petition     .     .     ." 

In  Noble  v.  State  (Tex.),  17  S.  W.  (2d)  1063,  1064, 
the  word  ''present"  is  defined  as  follows,  quoting  Century 
Dictionary : 

"  'Present'  means  'to  lay  before  a  judge,  magistrate, 
or  governing  body  for  action  or  consideration;  sub- 
mit, as  a  petitioner,  remonstrance,  etc.,  for  a  decision 
or  settlement  to  the  proper  authorities.'  " 

The  very  fact  that  special  provision  is  made  for  in- 
dividual employee  petitions  shows  that  Congress  was  giv- 
ing to  the  employee  a  right  which  otherwise  would  have 
been  inhibited  by  the  general  provision. 

59  Corpus  Juris.,  p.  1093 : 

"Another  generally  accepted  rule  of  construction 
is  an  exception  of  a  particular  thing  from  the  general 
words  show^s  that,  in  the  opinion  of  the  law-giver, 
the  thing  excepted  would  be  within  the  general  \)Vo- 
vision  had  not  the  exception  been  made." 

The  rule  of  the  decision  cited  under  subhead  (c)  iufra 
is  that  an  employee  may  not  only  present  his  grievances  but 
may  obtain  a  hearing  and  effect  an  adjustment. 
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(b)  The  Statutory  Right  and  Also  the  Contract  Right 
Granted  to  Employees  to  Individually  Present  Their 
Grievances  to  the  Employer  Involves  the  Corresponding 
Duty  on  the  Employer  to  Hear  and  Adjust  Such 
Grievances. 

See  point  IV,  infra. 

(c)  Such  Grievances  Without  Limitation  May  be  Prosecuted 

by    the    Employee    to    Final    Settlement    or    Adjustment 
Without  Interference  From  the  Union. 

In  N.  L.  R.  B.  V.  Union  Pacific  Stages  (C.  C.  A.  9), 
99  Fed.  (2d)  153,  164,  there  was  evidence  that  the  General 
Superintendent  of  the  Company  had  settled  directly  with 
individuals  who  had  presented  grievances  to  the  Company, 
and  the  Board  found  that,  in  settling  directly  with  the 
individuals  involved,  the  Company  was  attempting  to 
arouse  in  the  employees  "the  feeling  that  it  was  super- 
fluous to  negotiate  with  the  management  through  the 
Union,"  and  that  such  conduct  constituted  interference 
with  the  rights  of  its  employees  under  the  Act.  (p.  163.) 
In  that  case  this  court  held: 

"The  above  quoted  finding  indicates  that  the  Board 
followed  the  position  asserted  by  the  attorney  for  the 
Union  to  the  effect  that  an  employer  under  the  circum- 
stances was  deprived  of  any  right  to  make  any  settle- 
ment of  a  grievance  directly  with  an  employee  even 
as  in  this  case  where  the  representatives  of  the  Union 
acquiesced  in  the  suggestion  that  it  be  accomplished 
in  that  way. 

"This  was  not  a  correct  interpretation  cither  of  the 
agreement  or  the  law. 

"Section  9(a)  of  the  Act,  29  U.  S.  C  A.  sec. 
159(a),  contains  the  proviso  that  'any  individual 
employee  or  a  group  of  employees  shall  have  the  right 
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,  at  any  time  to  present  gTievances  to  their  employer.' 
Thus  the  Act  does  not  inhibit  adjustment  of  individual 
grievances  directly  betzveen  employee  and  employer 
and  such  procedure  is  entirely  consistent  with  collec- 
tive bargaining  in  matters  affecting  employees  as  a 
class.  This  view  finds  support  in  National  Labor 
Relations  Board  v.  Jones  &  Laugh) in  Steel  Corp.,  301 
U.  S.  1,  57  S.  Ct.  615,  81  L.  Ed.  893,  108  A.  L.  R. 
1352.  Here,  again,  referring  to  the  case  of  Virginian 
R.  Co.  V.  System  Federation,  supra,  the  Su])reme 
Court  at  pages  44  and  45,  57  S.  Ct.  at  pages  628  said: 
'We  also  pointed  out  that,  as  conceded  by  the  govern- 
ment, the  injunction  against  the  company's  entering 
into  any  contract  concerning  rules,  rates  of  pay  and 
working  conditions  except  with  a  chosen  representa- 
tive was  "designed  only  to  prevent  collective  bargain- 
ing with  anyone  purporting  to  represent  employees'' 
other  than  the  representative  they  had  selected.  It 
was  taken  "to  prohibit  the  negotiation  of  labor  con- 
tracts, generally  applicable  to  employees"  in  the  de- 
scribed unit  with  any  other  representative  than  the 
one  so  chosen,  ''but  not  as  precluding  such  individual 
contracts"  as  the  company  might  "elect  to  make 
directly  with  individual  employees."  We  think  tliis 
construction  also  applies  to  section  9(a)  of  the  Na- 
tional Labor  Relations  Act.'  "     (p.  164.) 

This  court  further  held  that  the  general  authority  of  the 
spokesman  for  the  Union  did  not  include  the  power  to 
waive  the  individual  seniority  rights  of  employees,  as  the 
matter  of  seniority  i)rimarily  concerns  the  relation  of  the 
employees,  not  to  the  Company  but  to  each  other,  the 
court  saying: 

"Upon    the    hearing    a    discussion    arose    between 
counsel  representing  the  Union  and  respondent's  at- 
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torney  as  to  certain  legal  questions  involved  in  the 
fixing  of  seniority  rights.  It  was  there  and  is  here 
contended  on  behalf  of  respondent  that  negotiations 
between  the  Union  and  the  employer  ordinarily  are 
with  respect  to  general  working  conditions,  hours  of 
labor  and  wages,  and  such  matters  where  the  interests 
of  all  the  employees  are  the  same  and  where  any  ad- 
vantage secured  by  the  Union  for  one  member  inures 
to  the  benefit  of  all;  bul  that  this  is  not  true  with 
respect  to  the  question  of  seniority  where  the  interests 
of  the  older  and  the  younger  employees  are  directly  in 
conflict.  The  existence  of  this  legal  phase  of  the  con- 
troversy was  admitted  by  Union  counsel  at  the  hear- 
ing. Moreover,  as  the  evidence  discloses,  matters  of 
seniority  primarily  concern  the  relation  of  the  em- 
ployees, not  to  the  company,  but  to  each  other.  Rights 
taken  from  those  new  in  the  service  go  to  benefit  the 
older  employees  in  the  company.  Thus  any  change 
of  seniority  status  established  by  the  contract  would 
affect  the  personal  rights  of  the  individual  employee 
rather  than  those  of  the  group:'     (Emphasis  ours.) 

A^.  L.  R.  B.  V.  Union  Pac.  Stages,  Inc.,  99  Fed. 
(2d)  153,  164-5. 


The  .Utikafy  brief  attempts  to  distinguish  the  Union 
Pacific  Stages  case  (pp.  26-27,  footnote),  asserting  that 
the  distinction  is  that  the  Union  had  acquiesced  in  direct 
settlement.  Also  that  in  the  present  case  the  procedure 
contemplates  dealing  with  an  individual  employee  "con- 
cerning a  matter  covered  by  a  collective  bargaining  con- 
tract affecting  all  of  the  employees." 

Neither  situation  constitutes  a  distinguishing  circum- 
stance. 
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In  the  first  place,  the  present  contract  expressly  excludes 
individual  grievance  presentation  from  the  operation  of  the 
contract  Union  grievance  procedure;  so  that  it  may  be 
equally  said  that  the  Union,  in  consenting  to  such  exclusion 
of  such  individual  grievance  presentation  from  the  jjro- 
visions  of  Article  V,  has  "acquiesced  in  direct  settlement 
of  a  grievance.'' 

Moreover,  the  Union's  contention,  in  support  of  the 
Board's  jurisdiction,  has  been  that  the  particular  act  com- 
plained of  on  the  part  of  respondent,  i.  e.,  giving  notice  of 
the  method  of  handling  individual  grievances,  was  so 
heinous  and  so  contrary  to  public  policy,  that  the  National 
Labor  Relations  Board  was  justified  in  stepping  in  and 
ousting  the  tribunal  provided  by  the  contract  for  settle- 
ment of  such  a  dispute.  If  this  is  true,  the  Union  could 
not  give  any  validity  to  such  a  procedure  by  consenting 
thereto. 

The  basic  question  remains :  Is  direct  employer-em- 
ployee grievance  settlement  illegal?  This  court  has  ex- 
pressly held  that  it  is  not. 

In  the  second  place,  there  was  also  a  labor  contract  in 
eistence  between  the  employer  and  Union,  covering  all 
the  employees,  in  the  Union  Pacific  Stages  case. 

In  a  recent  case  General  Committee  of  Adjustment  of 
the  Brotherhood  of  Locomotive  Engineers  v.  Southern 
Pacific  Company  (C.  C.  A.  9),  132  Fed.  (2d)  194,  this 
court  has  pointed  out  very  cogent  reasons  for  allowing  an 
employee  to  present  and  prosecute  individually  any  griev- 
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ance  claimed  by  him,  and  has  shown  the  unfairness  of 
requiring  him  to  abide  by  the  representation  of  a  par- 
ticular labor  organization.     This  court  said: 

''The  Engineers'  Committee  contends  that  the  engi- 
neer party  suing  on  his  individual  contract  with  the 
Railway  can  'elect'  to  have  no  labor  organization 
representing  him  other  than  the  Engineers'  Commit- 
tee. The  startling  injustice  of  this  contention  appears 
from  the  following:  Assume  three  engineers,  each 
asserting  that  he  is  entitled  by  a  seniority  to  have  an 
engine  on  a  certain  run.  The  Railway  has  decided 
that  A  has  the  seniority.  B  and  C  each  claims  that 
he  is  the  senior.  This  may  involve  a  pure  question  of 
fact  as  to  date  of  employment,  or  resignation  and 
return,  or  other  easily  imaginable  factual  situations. 
It  is  destructive  of  the  fundamental  concept  of  repre- 
sentation in  such  a  justifiable  controversy  that  the 
engineers  B  and  C,  each  claiming  the  other  not  en- 
titled to  the  run,  must  have  the  Engineers'  Commit- 
tee as  his  representative.  Obviously  the  Engineers' 
Committee  cannot  act  for  both. 

"More  aggravating  circumstances  can  be  added  to 
this  situation.  Such  as,  that  one  of  the  two  engineers 
having  the  claim  against  the  Railway  is  a  member  of 
the  Engineers'  Brotherhood  in  good  standing,  with 
his  dues  paid,  and  the  other,  not  a  member  of  the 
Engineers'  Brotherhood,  has  been  its  bitter  opponent 
and  critic.  The  relationship  of  confidence  and  trust 
necessary  between  a  suitor  and  his  representative 
would  be  entirely  absent  in  the  second  case.     .     .     . 

"What  the  Engineers'  committee  is  contending  is 
that  instead  of  there  being  the  above  described  three 
statutory  steps  in  the  process,  there  must  be  four 
steps.  There  would  be  three  tribunals  instead  of  two 
before  whom  he  must  litigate,  the  first  being  a  union 


—31— 

of  which  he  is  not  a  member,  in  which  he  litigates  his 
claim  against  a  member  of  the  Union.     *     *     * 

'The  Engineers'  Committee  also  contends  that  its 
position  is  aided  by  the  provision  of  Section  2,  Sixth, 
with  respect  to  conferences  with  the  employer,  as  fol- 
lows :  'Sixth,  In  case  of  a  dispute  between  a  carrier 
or  carriers  and  its  or  their  employees,  arising  ont  of 
grievances  or  out  of  the  interpretation  or  application 
of  agreements  concerning  rates  of  pay,  rules,  or  work- 
ing conditions,  it  shall  be  the  duty  of  the  designated 
representative  or  representatives  of  such  carrier  or 
carriers  and  of  such  employees,  within  ten  days  after 
the  receipt  of  notice  of  a  desire  on  the  part  of  either 
party  to  confer  in  respect  to  such  dispute,  to  specify 
a  time  and  place  at  which  such  conference  shall  be 
held:  .  .  .'  But  in  this  it  ignores  the  fact  that 
Section  2,  Fourth,  provides  that  the  engineer  may 
confer  individually  or  through  his  local  representative, 
a  provision  which  supersedes  every  other  provision  in 
the  Act,  including  Section  2,  Sixth.  As  seen  in  foot- 
note 4,  above,  the  Engineers'  Schedule  contains  no 
provision  for  representation  in  grievances  arising 
from  a  claimed  breach  of  the  engineer's  individual 
employment  contract." 

Gen,  Com.  etc.  v.  Southern  Pac.  Co.,  132  F.  (2d) 
194,  198-199. 

In  A^  L.  R.  B.  V.  Jones  &  Laughlin,  etc.  Corp.,  301 
U.  S.  1,  44-45;  81  L.  Ed.  893,  913-916,  in  reviewing  its 
prior  decisions  under  the  Railway  Labor  Act,  the  court 
said: 

"We  also  pointed  out  that,  as  conceded  by  the 
Government,  the  injunction  against  the  Company's 
entering  into  any  contract  concerning  rules,  rates  of 
pay   and   working   conditions   except   with   a   chosen 
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representative  was  'designed  only  to  prevent  collective 
bargaining  with  anyone  purporting  to  represent  em- 
ployees' other  than  the  representative  they  had 
selected.  It  was  taken  *to  prohibit  the  negotiation  of 
labor  contracts  generally  applicable  to  employees'  in 
the  described  unit  with  any  other  representative  than 
the  one  so  chosen,  'but  not  as  precluding  such  in- 
dividual contracts'  as  the  Company  might  'elect  to 
make  directly  with  individual  employees.'  We  think 
this  construction  also  applies  to  Sec.  9(a)  of  the 
National  Labor  Relations  Act. 

"The  Act  does  not  compel  agreements  between  em- 
ployers and  employees.  It  does  not  compel  any  agree- 
ment whatever.  It  does  not  prevent  the  employer 
'from  refusing  to  make  a  collective  contract  and  hiring 
individuals  on  whatever  terms'  the  employer  *mav  by 
unilateral  action  determine.'  The  Act  expressly  pro- 
vides in  section  9(a)  that  any  individual  employee  or 
a  group  of  employees  shall  have  the  right  at  any  time 
to  present  grievances  to  their  employer.  The  theory 
of  the  Act  is  that  free  opportunity  for  negotiation 
with  accredited  representatives  of  employees  is  likely 
to  promote  industrial  peace  and  bring  about  the  ad- 
justments and  agreements  which  the  Act  in  itself 
does  not  attempt  to  compel." 

K.  L.  R.  B.  V.  Jones  &  Laughlin,  etc.  Corp.,  301 
U.  S.  1,  44-45,  81  L.  Ed.  893,  915-916. 

In  Wilson  &  Co.  v.  N.  L.  R.  B.  (C.  C.  A.  8),  759, 
Fed.  (2d)  759,  763,  the  court  said  with  reference  to  the 
requirements   of   collective    bargaining : 

"It  obligates  the  employer  to  bargain  in  good  faith 
both  collectively  and  exclusively  with  the  chosen 
representative  of  a  majority  of  his  employees  with 
respect  to  all  matters  which  affect  his  employees  as  a 
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class,  including  wages,  hours  of  employment,  and 
working  conditions.  National  Labor  Relations  Board 
V.  Jones  &  Laughlin  Steel  Corp.,  301  U.  S.  1,  45,  57 
S.  Ct.  615,  81  L.  Ed.  893,  108  A.  L.  R.  1352;  Na- 
tional Labor  Relations  Board  v.  Union  Pacific  Stages, 
Inc.,  9  Cir.,  99  F.  (2d)  153,  159,  164.  It  does  not 
however,  prohibit  individual  employees  or  groups  of 
employees  from  negotiating  with  the  employer  con- 
cerning grievances/' 

Wilson  &  Co,  V.  N,  L.  R.  B.,  115  Fed.  (2d)  759, 
763. 

The  case  of  Midland  Steel  Products  Company  v.  N.  L. 
R.  B,  (C.  C.  A.  6),  113  Fed.  (2d)  800,  803,  is  a  direct 
answer  to  the  Board's  holding  that  the  notice  complained 
of  constituted  an  improper  solicitation  of  individual  griev- 
ance presentation.  The  Board  based  its  Cease  and  Desist 
Order  upon  a  letter  sent  to  the  employees  by  the  Com- 
pany's Works  Manager  at  the  time  of  the  Union's  organ- 
ization campaign,  and  containing  the  following: 

''Under  this  act  (The  Wagner  Act)  you  have  the 
right  to  name  anyone  you  choose  to  represent  you. 
You  do  not  have  to  join  any  organization. 

''Our  policy  is  to  be  fair  to  each  employee  in  every 
way. 

"I  would  appreciate  your  dropping  in  to  my  office 
at  any  time  to  discuss  our  future  policies  and  your 
suggestions  how  to  make  this  a  happier  and  better 
plant  in  which  to  work." 

The  court  said: 

"Assuming  that  the  Board  was  correct  in  regarding 
the  last  part  of  the  letter  as  an  appeal  to  individual 
bargaining,  the  Act  does  not  prohibit  this  practice 
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National  Labor  Relations  Board  v.  Sands  Mfg.  Co., 
306  U.  S.  332,  59  S.  Ct.  508,  83  L.  Ed.  682.  We  do 
not  understand  that  the  statute  forbids  the  employer, 
where  he  is  innocent  of  coercion,  interference,  or  re- 
straint, to  suggest  individual  conferences  with  his 
men  nor  even  to  advocate  the  advantages  which  grow 
from  individual  conferences,  nor  do  we  understand 
that  such  a  suggestion  of  itself  constitutes  an  element 
of  interference,  coercion  or  restraint.  .  .  .  The 
phrase  covers  the  abuse  of  relation  or  opportunity  so 
as  to  corrupt  or  override  the  will,  and  it  is  no  more 
difficult  to  appraise  conduct  of  this  sort  in  connection 
with  the  selection  of  representatives  for  the  purposes 
of  this  Act  than  in  relation  to  w^ll-known  applica- 
tions of  the  law  with  respect  to  fraud,  duress,  and 
undue  influence. 

"This  letter  exerts  no  pressure.  It  does  not  express 
nor  intimate  the  opinion  of  the  employer  as  to  the 
merits  of  unionization  or  of  nonunionization,  or  as  to 
the  merits  of  any  particular  union  or  organization.  It 
constitutes  an  effort  to  secure  cooperation  between  the 
'front  office'  and  the  workers  themselves,  that  is,  to 
secure  one  of  the  objectives  of  the  National  Labor 
Relations  Act,  which,  as  stated  in  its  title,  is  'to 
diminish  the  causes  of  labor  disputes.' 

Midland  Steel  Products  Co.  v.  N.  L.  R.  B.,   113 
Fed.  (2d)  800,  at  803,  804. 

In  N.  L.  R.  B.  V.  Gutmaun  &  Co.  (C.  C.  A.  7),  121 
Fed.  (2d)  756,  759-60,  the  employer  distributed  a  pamphlet 
to  each  of  its  employees,  the  8th  paragraph  of  which  read 
as  follows : 

"Individual  Bargaining. 

"8.  An  employee  cannot  be  compelled  to  select 
any  other  employee,  group  or  organization  to  bargain 
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for  him.  Any  employee  is  absolutely  free  to  bargain 
for  himself,  and  make  his  own  individual  arrange- 
ment concerning  his  employment  on  a  basis  mutually 
satisfactory  to  the  management  and  himself." 

In  denying  a  petition  for  enforcement,  the  court  held 
that  this  communication  was  not  objectionable. 

In  the  case  of  Precision  Castings  Co.  v.  Bolaiid,  13 
Fed.  Supp.  877,  884  (D.  C.  N.  Y.),  the  court  said: 

'*It  is  true  that  the  act  requires  the  employer  to  bar- 
gain with  representatives  of  the  majority  of  the  em- 
ployees of  any  appropriate  unit.  It  goes  no  further 
than  that.  It  does  not  preclnde  other  employees  from 
presenting  their  grievances  and  from  being  heard.'' 

The  case  of  /;/  re  Shanty  Shops,  Inc.,  and  Chain  Service 
Restaurant  Employee's  Union  (N.  Y.),  8  Labor  Rela- 
tions Reporter,  page  840,  cited  by  the  Lhiion  at  the  hearing 
in  Washington,  is  a  direct  holding  in  support  of  respon- 
dent's position. 

In  discussing  the  proviso  of  Section  704(7)  of  the 
New  York  Labor  Relations  Act  to  the  effect  that  "em- 
ployees, directly  or  through  representatives,  shall  have  the 
right  at  any  time  to  present  grievances  to  their  employer," 
the  court  said : 

''We  believe  that  Section  704(7)  is  modified  by  all 
of  Section  705  and  not  merely  by  the  proviso  to  one 
subdivision  thereof.  It  is  clear  from  both  the  lan- 
guage of  the  proviso  and  its  context  in  the  above  sub- 
division of  Section  705  that  the  proviso  zvas  intended 
by  the  Legislature  merely  to  preserve  the  right  of 
individual  employees  or   minority  representatives   to 
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present  grievances,  zvJicrc  there  exists  a  majority 
representative  for  the  purposes  of  collective  bargain- 
ing. The  proviso,  affording  to  employees  or  their 
representatives  'the  right  at  any  time  to  present 
grievances'  qualifies  the  main  body  of  a  subdivision 
which  arms  majority  representatives  zvith  exclnsive 
bargaining  power. 

''It  thus  serves  to  restrict  zvhat  otherzvise  might  be 
a  grant  of  uidimited  pozver  to  a  majority  union,  in  the 
exercise  of  zvhich  individual  or  minority  rights  might 
be  completely  destroyed.  The  proviso  further  assures 
employers  that  they  are  free  if  they  desire,  to  discuss 
grievances  zvith  individnals  or  minority  representa- 
tives, even  though  a  majority  representative  has  been 
designated  for  the  purpose  of  collective  bargaining.'' 

(d)  The  Cases  Cited  by  the  Board  do  Not  Support  Its 
Contention  That  Individual  Grievance  Presentation  Is 
Prohibited. 

The  quotation  from  Humble  Oil  and  Refining  Company 
V.  N.  L.  R.  B.  (C.  C  A.  53,  113  Fed.  (2d)  85,  87,  appear- 
ing at  page  24,  has  to  do,  as  appears  from  the  face  of  the 
court's  statement,  with  the  binding  effect  of  a  labor 
union  contract,  and  the  term  "bargain"  is  used  with  refer- 
ence to  the  making  of  such  a  contract. 

The  statement  appearing  at  page  25,  quoted  from  the 
case  of  N.  L.  R.  B.  v.  Knoxville,  124  Fed.  (2d)  875, 
881-2,  refers,  as  the  court  carefully  points  out  in  its 
opinion,  to  bargaining  by  the  collective  agent  ''with  respect 
to  wages,  hours,  and  other  conditions  of  employment." 
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The  only  additional  cases  are  the  National  Licorice 
cases,  and  other  cases  appearing  at  footnote  19,  page  25. 
All  these  cases  involved  individual  contracts  exacted  by 
the  employer. 

In  the  National  Licorice  Company  case,  the  employee 
was  required  to  agree  not  to  demand  a  closed  shop.  Also 
the  propriety  of  his  discharge  was  not  to  be  subject  to 
arbitration. 

In  the  Highland  Shoe,  Inc.,  case,  119  Fed.  (2d)  218, 
221,  footnote  20,  page  27,  the  reference  is  to  an  employer 
bargaining  with  his  employees  individually  concerning  a 
wage  reduction. 

Accordingly,  it  is  submitted  that  the  decided  cases  have 
established,  beyond  dispute,  the  subsrantive  right  of  the 
employee  to  present  any  grievance  which  he  desires  to 
present  to  his  employer  directly.  This  would  be  true  even 
if  the  contract  with  the  Union  did  not  recognize  any  right 
of  individual  presentation.  However,  as  we  shall  see  in 
the  succeeding  point,  the  contract  expressly  reserves  such 
right  and  leaves  it  free  from  any  interference  by  the 
Union  and  any  restrictions  by  the  Union  grievance  pro- 
cedure. 

The  employer  is  under  the  corresponding  duty  to  hear 
and  adjust  such  grievance,  and,  if  a  settlement  can  not  be 
arrived  at  by  mutual  agreement,  to  provide  for  determina- 
tion by  an  impartial  tribunal. 

In  objecting,  throughout  its  brief,  that  recognition  of 
any  right  of  grievance  presentation  by  an  employee  would 
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seriously  ''undermine"  or  embarrass  the  Union,  the  Board 
overlooks  the  guiding  principle  enunciated  by  the  decisions 
that  the  employee's  right  to  present  grievances  is  a  right 
which  must  be  free  from  interference  from  either  the 
Union  or  the  employer. 

The  suggestions  of  the  Board's  counsel  to  the  effect 
that  individual  adjustment  of  grievances  operates  to  the 
prejudice  of  the  Union,  or  to  limit  the  scope  of  the  Union's 
collective  bargaining  power  (Br.  p.  12),  is  an  argument 
addressed  entirely  to  the  wisdom  of  the  enactment.  This 
issue,  however,  is  solely  within  the  legislative  domain.  The 
courts  cannot  deny  effect  to  the  proviso  of  Section  9(a) 
upon  the  ground  that  it  might  embarrass  the  Union,  or 
possibly  lead  to  difficulties  in  administration.  Congress 
has  given  the  individual  the  "parallel"  or  "dual"  right 
of  grievance  presentation.  The  statutory  right  of  in- 
dividual grievance  presentation  is  expressly  recognized  and 
enforced  and  withdrawn  from  the  operation  of  the  proced- 
ural method  provided  by  xA^rticle  V  by  the  terms  of  the 
Union  contract. 

The  right  of  the  employee  to  refuse  to  join  or  act 
through  a  labor  organization  is  of  equal  value,  as  this  court 
has  said,  to  the  right  to  organize ;  and  the  individual  rights 
of  the  employee  against  any  interference,  domination,  or 
coercion  by  the  Union  are  entitled  to  the  protection  of 
the  Board. 
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In  A^.  L.  R.  B.  V.  Sterliiuj  Motors  (C.  C.  A.  9),  109 
Fed.  (2d)  194,  202,  this  court  said: 

'*That  is  the  right  not  to  join  or  create  or  assist 
any  labor  organization  at  all,  but  to  deal  individually 
with  the  employer.  What  we  have  described  above 
regarding  the  result  of  'normal  relations  and  innocent 
communications'  between  employers  and  employees 
properly  may  lead  the  latter  to  choose  to  remain  un- 
organized. The  Supreme  Court  construes  a  prede- 
cessive  statute  for  the  protection  of  collective  bargain- 
ing as  not  prohibiting  the  employer's  'entering  into 
such  contract  of  employment  as  it  chooses,  with  its 
individual  employee,'  Virginia  Ry.  Co.  v.  System 
Federation  No.  40,  300  U.  S.  515,  557,  57  S.  Ct.  592, 
604,  81  L.  Ed.  789,  and  puts  a  like  construction  upon 
the  National  Labor  Relations  Act,  National  Labor 
Relations  Board  v.  Jones  &  Laughlin  Steel  Corp., 
301  U.  S.  1,  45,  57  S.  Ct.  615,  81  L.  Ed.  893,  108 
A.  L.  R.  1352    .     .    . 

''Each  of  these  three  rights  is  of  equal  value  and 
in  administering  the  National  Labor  Relations  Act 
is  entitled  to  the  protection  of  the  Board." 

To  the  same  effect  is : 

Valley  Mould  &  Iron  Corp.  v.  N.  L.  R.  B.  ( C.  C. 
A.  7),  116  Fed.  (2d)  760,  764. 


III. 

By  the  Express  Terms  of  the  Contract  Between  the 
Company  and  the  Union,  the  Grievance  Procedure 
Therein  Provided  for  the  Determination  of  Griev- 
ances Through  the  Union  Does  Not  Apply  to 
Any  Employees  or  Group  of  Employees  Desiring 
to  Invoke  Their  Right  to  Present  Grievances  to 
the  Management  Individually. 

By  the  agreement  fR.  pp.  11,  15]  Article  V,  Subdivision 
(10)  the  Union  expressly  agreed  that  the  provisions  of 
the  Article  entitled  Grievance  Procedure  which  established 
a  method  of  presenting  and  determining  grievance 
through  the  Union  should  not 

"be  interpreted  to  prevent  any  employees  or  group 
of  employees  from  presenting  grievances  to  the  man- 
agement in  accordance  \>'ith  the  provisions  of  Section 
9(a)  of  the  National  Labor  Relations  Act." 

The  first  nine  subdivisions  of  Article  V  [R.  pp.  11,  15] 
provide  for  adjustment  of  grievances  through  various  steps 
beginning  between  the  aggrieved  employee  and  his  fore- 
man, or  with  his  representative  and  his  foreman,  and  con- 
tinuing through  the  district  steward  and  the  plant  griev- 
ance committee  dealing  with  designated  representatives  of 
the  management,  and  finally,  by  Article  VI  [R.  pp.  15-18] 
the  procedure  for  arbitration  is  fixed. 

The  Board  has  consistently  refused  to  give  any  efifect 
to  Subdivision  (10),  by  which  is  excepted  from  the  opera- 
tion of  Article  V,  the  employees'  right  of  individual  griev- 
ance presentation. 

In  fact,  the  Board  has  construed  the  contract  directly 
contrary  to  the  provisions  of  Subdivision  (10)  and  would. 


in  effect,  rewrite  the  contract  to  provide  that  the  provisions 
of  Article  V  shall  apply  to  individual  grievance  presenta- 
tion. 

The  Board  states  in  its  brief,  page  16: 

"Of  course,  the  provisions  of  the  collective  con- 
tract establishing  a  grievance  procedure,  like  the  pro- 
visions covering  any  other  appropriate  subjects  of 
collective  bargaining,  extend  to  all  of  the  employees 
in  the  bargaining  unit." 

But  the  provisions  of  the  collective  contract,  even 
though  it  applies  to  all  employees,  expressly  exempt  from 
its  operation  the  right  of  any  individual  employee  to  pre- 
sent grievances  *'to  the  management." 

Again  at  page  18,  the  Board  states  (footnote) : 

"But  the  Board's  construction  of  the  proviso  (re- 
ferring to  Section  9(a),  insures  such  orderliness  and 
uniformity;  it  requires  the  parties  to  use  the  single 
system  established  by  agreement  between  the  em- 
ployer and  the  representative,  except  that  employees 
arc  free  to  appear  in  person  and  without  the  re])re- 
sentative,  at  each  stage  of  the  process." 

This  is  an  explicit  statement  which  can  mean  nothing 
less  than  that  the  Board  has  rewritten  the  contract  between 
the  Company  and  the  Union  to  eliminate  Subdivision  ( 10) 
of  Article  V,  and  to  insert  instead  thereof  a  provision  that 
the  "procedure  or  single  system"  set  up  by  Article  V  shall 
be  used  by  all  employees,  whether  presenting  grievances 
through  the  Union  or  individually. 

The  Board's  own  statement  shows  the  complete  un- 
tenability  of  the  Board's  position. 
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The  only  justihcation  atteir.pted  for  the  violence  done 
to  the  contract  of  the  parties  is  the  suggestion  that  all 
grievances,  including  individual  grievances,  must  be  dis- 
posed of  in  accordance  with  the  contract  provisions,  and 
all  the  precedents  and  interpretations  established  by  the 
contract  grievance  procedure  rulings. 

Even  if  the  Board  or  the  court  were  free  to  thus  rewrite 
the  contract  and  impose  upon  the  parties  a  totally  diiterenl 
contract  from  that  which  was  entered  into,  we  submit 
that  the  attempted  justitication  is  wholly  futile.  Uni- 
formity of  determination  is  not  an  end  in  itself.  Further- 
more, uniformity  of  determination  is  not  assured,  even 
by  the  contract  grievance  procedure. 

Finally,  there  can  be  no  prestmiption  that  any  determina- 
tion through  arbitration  or  otherwise,  as  provided  by  the 
notice  complained  of.  will  be  an  illegal  and  incorrect  or 
an  unjust  determination.  ^Much  less  can  there  by  any  pre- 
sumption that  it  will  be  contrary  to  or  different  from 
other  interpretations  or  rulings  obtained  through  use  of 
the  contract  grievance  procedure. 

Of  course,  if  the  Union  feels  aggrieved  by  any  action 
taken  by  the  Company  in  connection  with  the  provision 
for  hearing  of  individual  grievances  cr  by  reason  of  any 
determination  had  upon  any  hearing  of  such  individual 
grievances,  whatever  legal  grievance  the  Union  might 
sustain  would  be  remediable  under  the  procedure  for  arbi- 
tration provided  by  the  terms  of  the  contract.  These  pro- 
visions the  Union  has  not  seen  tit  to  invoke  in  the  present 
case. 

The  Board's  solicitude  on  behalf  of  universal  enfcTce- 
ment  of  the  Union  grievance  procedure  provisions  of 
Article  \'.  in  defiance  of  the  Union  contract  exemption  of 
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Subdivision  (10),  is  attempted  to  be  justified  in  the 
Board's  decision,  and  in  it;^^  brief,  by  the  contention, 
piously  made  (pp.  13-17),  that  a  grievance  procedure  is 
''an  appropriate  subject"  of  collective  bargaining.  It  is 
pointed  out  that  it  is  very  important  that  an  effective 
grievance  procedure  be  established;  that  this  is  just  as 
important  as  having  an  efficient  judicial  system  in  society 
generally. 

All  this  may  be  conceded,  but  there  is  no  suggestion 
whatever  in  the  record,  or  in  the  Board's  brief,  that  there 
is  anything  unfair  or  unjust,  inappropriate,  inefficient,  or 
otherwise  objectionable,  in  the  grievance  procedure  sug- 
gested by  the  notice  upon  which  the  complaint  is  based. 
The  various  contentions  advanced  (App.  Br.  pp.  11-17) 
with  reference  to  the  importance  of  the  grievance  proced- 
ure must  fall  before  this  obvious  record  fact;  and  if  the 
provisions  of  the  contract.  Subdivision  (10)  of  Art.  V 
are  to  be  given  effect,  the  contentions  of  the  Board,  which 
are  in  direct  antithesis  to  this  subdivision,  must  be  re- 
jected. 

But  the  Board's  solicitude  for  the  establishment  of  a 
proper  grievance  procedure  is  revealed  at  page  28  of  the 
brief  as  based  not  upon  any  suggestion  of  unfairness  or 
inadequacy  of  the  method  provided  for  disposition  (\t  in- 
dividual grievances,  but  rather  upon  the  claim  that  the 
system  suggested  might  conceivably  be  demonstrably  more 
efficient  than  the  corresponding  Union  procedure,  so  that 
the  employees  would  prefer  it  to  the  Union  procedure ! 

At  page  28,  footnote  21,  by  way  of  illustration,  it  is 
stated : 

''Thus,    respondent    might,    for    example,    establish 
a  grievance  procedure  for  presentation  of  individual 
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grievances  which  provided  for  submission  of  griev- 
ances directly  to  the  highest  officials  of  respondent 
and  thereafter  to  a  committee  of  three  non-super- 
^'isory  employees  in  the  department  involved.  The 
destructive  effects  upon  the  Union's  representative 
status  which  would  inevitably  flow  from  such  a  course 
require  no  elaboration;  employees  could  scarcely  be 
expected  in  such  circumstances  to  use  the  Union  as 
their  representative." 

Here  we  have  an  unabashed  confession  of  the  Board's 
paramount  interest  in  the  welfare  of  the  Union  as  an  end 
in  itself,  regardless  of  the  interests  of  the  employees, 
overlooking  again  the  principle  enunciated  by  this  and 
other  courts  that  the  purpose  of  the  National  Labor  Rela- 
tions Act  was  not  to  furnish  a  vehicle  for  the  exploitation 
of  the  employee  even  by  the  Union,  but  that  the  right  of 
non-association  is  of  equal  importance  with  the  right  of 
association  and  must  be  equally  protected  by  the  Board. 

N,  L.  R.  B.  V.  Sterling  Motors  (C.  C.  A.  9),  109 
Fed.  (2d)   194,  202. 

But  the  record  in  the  present  case  is  a  direct  refutation 
of  the  hypothesis  suggested  by  the  Board.  The  offer  of 
proof  which  the  Board  rejected,  but  which  they  finally 
assumed  to  be  true,  was  that  only  two  instances  of  indi- 
vidual grievance  determination  had,  occurred,  as  against 
more  than  800  through  the  Union  procedure.  Finally,  in 
order  to  support  the  order  of  the  Board  on  this  basis  some 
pleading  or  proof  of  favoritism  was  necessary  which  was 
not  attempted  in  the  i)resent  case,  the  Board  consistently 
refusing  to  consider  any  evidence  as  to  the  operation  of 
the  grievance  procedure.     [R.  pp.   146-147.] 
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IV. 

The  Right  to  Present  Grievances  Individually  Involves 
a  Corresponding  Duty  Upon  the  Part  of  the  Com- 
pany to  Receive,  Hear,  and  Adjust  the  Grievances 
by  Arbitration,  if  Necessary,  i.  e.,  by  the  Utiliza- 
tion of  a  Reasonably  Fair  and  Effective  Procedure. 

Both  by  contract  and  by  statute,  the  individual  em- 
ployee or  any  group  of  employees  have  a  right  to  present 
grievances  to  the  management.  This  right,  as  we  have 
seen,  is  not  limited  to  the  mere  filing  of  the  claim.  (Point 
II,  siipra.) 

The  Statutory  Right  and  Also  the  Contract  Right  Granted 
to  Employees  to  Individually  Present  Their  Grievances 
to  the  Employer  Involves  the  Corresponding  Duty  on 
the   Employer  to   Hear  and   Adjust  Such   Grievances. 

The  duty  to  deal  involves  the  right  to  insist  on  dealing. 

In  Grace  Co.  v.  Williams  (D.  C.  Mo.),  20  Fed.  Supp. 
263,  266,  the  court  said  with  reference  to  the  duty  of  an 
employer  to  deal  with  the  representative  of  the  employees : 

"the  imposition  of  the  duty  must  of  necessity  carry 
with  it  the  right  on  the  part  of  the  employer  to  insist 
upon  and  enforce,  if  necessary,  its  right  to  perform 
that  duty.'' 

This,  again,  is  the  direct  holding  of  the  case  of  National 
Labor  Relations  Board  v.  Union  Pacific  Stages  (C.  C.  A. 
9),  supra,  99  Fed.  (2d)  153,  and  other  cases  cited  infra, 
subdivision  (c),  Point  II. 


^\      .      .      'right'    and    'obligation'    are    correlative 
terms." 

City  V.  Prestoncttes,  Inc.,  285  Fed.  501,  514  (  C.  C. 
C  A.  2,  1922). 

Right  as  used  in  the  legal  sense 

"implies  something  with  which  the  law  invests  one 
person,  and  in  respect  to  which,  for  his  benefit,  an- 
other, or  perhaps  all  others,  are  required  by  the  law 
to  do  or  perform  acts     .     .     ." 

Galveston  H.  &  S.  A.  Ry.   Co.  z'.  Hciinigau,  76 
S.  W.  452  (Tex.,  1903). 

It  is  an  elemental  rule  of  statutory  construction  that  the 
grant  of  a  power  or  right 

"carries  with  it,  by  implication,  everything  necessary 
to  carry  out  the  powder  or  right  and  make  it  effectual 
and  complete.''     (59  Corpus  Juris.,  p.  973.) 

Dooley  v.  Penna.  Ry.  Co.  (D.  C.  Minn.),  250  Fed. 
142,  143. 
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V. 

The  Necessity  of  Providing  for  Such  a  Hearing  and 
Determination  Justifies,  and  in  Fact,  Necessitates, 
as  a  Practical  Matter,  the  Giving  of  a  Notice 
Setting  Forth  the  Date,  Place  and  Manner  of 
Hearing   and   Determination   of   the   Grievance. 

The  Company,  in  order  to  comply  with  its  contract  and 
statutory  duty  of  hearing  and  determining  individual 
grievances,  could  properly  designate  representatives  to  hear 
the  grievance,  fix  a  time  and  place  of  hearing,  and  make 
any  other  fair  or  reasonable  arrangements  for  the  disposi 
tion  of  the  grievance.  Certainly  if  the  Company  was 
authorized  to  fix  such  reasonable  arrangements,  it  was 
equally  authorized  to  give  notice  thereof.  In  fact,  in  a 
concern  involving  as  many  employees  as  respondent,  it 
may  be  said  that  in  the  duty  to  hear  such  grievances  is 
implicit  the  duty  to  give  due  notice  to  tlie  employees  of  any 
arrangements  made  for  the  disposition  of  individual  griev- 
ances. 

The  Board  has  cited  no  authority,  and  has  made  no 
argument  to  the  effect  that  the  giving  of  notice  of  the 
arrangements  for  individual  grievance  presentation  and 
determination  as  distinct  from  the  fixing  of  such  procedure 
is  objectionable. 

As  was  stated  in  Grace  Co.  ?'.  Williams  (D.  C.  Mo.), 
20  Fed.  Su])p.  263,  266,  the  imposition  of  the  duty  to  deal 
"must  of  necessity  carry  with  it  the.  right  on  the  part 
of  the  employer  to  insist  upon  and  enforce,  if  neces- 
sary, its  right  to  perform  that  duty." 


— 4&— 

The  right  to  give  notice  of  a  procedure  for  receiving 
and  passing  upon  indi\'idual  grievances  is  incident  to  the 
duty  to  receive  and  pass  thereon. 

The  situation  is  analogous  to  that  of  the  rule-making 
power  of  the  courts  or  other  administrative  tribunals. 

In  the  case  of  Byers  z\  Smith,  4  Cal.  (2d)  209,  213, 
the  court  stated  that  the  principle  appearing  in  C.  C.  P., 
Section  187,  constituted  "a  well-known  rule  of  law." 
That  principle  is: 

'''When  jurisdiction  is,  by  the  constitution  or  this 
code  or  by  any  other  statute,  conferred  on  a  court  or 
judicial  officer,  all  the  means  necessary  to  carry  it  into 
effect  are  also  given;  and  in  the  exercise  of  this 
jurisdiction,  if  the  course  of  proceeding  be  not  spe- 
cifically pointed  out  by  this  code  or  the  statute,  any 
suitable  process  or  mode  of  procedure  may  be  adopted 
which  may  appear  most  conformable  to  the  spirit  of 
the  code.' '' 

The  right  of  grievance  presentation  requires  that  an 
opportunity  for  presentation  be  afforded,  and  such  oppor- 
tunity is  not  afforded  until  and  unless  notice  thereof  is 
given. 
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VI. 

Any  Objection  as  to  the  Scope  or  Terms  of  the  Notice 
Stating  the  Method  of  Determination  of  Griev- 
ances Is  Not  Available  Upon  This  Proceeding, 
Because  There  Was  No  Pleading  or  Proof  That 
the  Method  Suggested  Was  Improper,  or  That 
Other  Grievances  Than  Those  Properly  Deter- 
mined Individually  Were  Heard  and  Passed  Upon. 

As  we  have  seen  the  complaint  was  based  entirely  upon 
the  charge  that  the  notice  to  the  employees  was  given 
without  the  knowledge  or  consent  of  the  Union,  and  pro- 
vided for  a  determination  of  grievances  without  the 
Union's  knowledge,  consent,  or  participation.  [R.  p.  4.  J 
There  was  no  issue  whatever  as  to  the  scope  or  terms  of 
the  notice;  likewise  there  was  no  proof  as  to  such  scope 
permitted  by  the  Board. 

Also,  there  was  no  issue  as  to  the  propriety  of  the  pro- 
vision for  arbitration,  which  the  Board  in  its  decision 
seems  to  regard  as  invalidating  the  procedure.  In  any  and 
all  events,  it  is  submitted  that  there  is  no  limitation  in  the 
Act  as  to  the  type  of  grievances  which  an  individual  may 
present ;  likewise  there  is  no  such  limitation  in  the  contract ; 
and  that  a  provision  for  arbitration  does  not,  under  any 
conceivable  circumstance,  vitiate  the  procedure. 
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(a)  There   Is   No   Issue   as   to   the    Scope   of   the    Grievances 
Covered  by  the  Notices  Complained  of. 

The  complaint  was  not  that  the  notice  provided  for  the 
hearing  of  other  grievances  than  those  properly  presentable 
by  the  individual  employee,  but  that  the  notice  was  dis- 
tributed without  consultation  with  the  Union,  and  provided 
for  determination  of  grievances  without  the  Union's  knowl- 
edge, consent,  or  participation.  In  other  words,  it  was  not 
the  type  of  grievance,  but  the  ''unilateral"  dissemination  of 
the  notice  and  the  fact  that  the  procedure  did  not  provide 
for  Union  participation.  There  is  no  other  ground  of  ob- 
jection stated  in  the  complaint,  and  no  other  ground  is 
available  in  this  court  in  support  of  the  order  of  which 
enforcement  is  sought. 

Under  the  complaint  it  is  the  establishment  of  an  in- 
dividual bargaining  procedure,  regardless  of  the  scope  of 
the  matters  contemplated,  which  is  the  basis  of  the  charge. 
The  theory  of  the  complaint  is  that  there  is  no  right  of 
individual  grievance  presentation  whatever  except  such  as 
the  Union  may  bestow. 

The  Board,  throughout,  has  ignored  the  provision  of  the 
contract  which  guarantees  the  right  of  individual  grievance 
presentation  without  interference  from  the  Union,  and 
without  regard  to  the  provisions  governing  Union  griev- 
ance procedure. 
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(b)  Even  if  There  Were  Any  Issue  as  to  the  Scope  of  the 
Notice,  Which  There  Is  Not,  There  Was  No  Proof 
That  Any  Grievances  Not  Properly  Presentable  Were 
Actually   Presented. 

In  fact,  there  was  no  proof  that  any  grievances  at  all 
were  presented  under  this  procedure.  The  Company's 
offer  of  proof  as  to  grievances  referred  to  was  rejected. 
[R.  pp.  146-7.] 

It  cannot  be  assumed,  in  the  absence  of  evidence,  that 
the  law  has  been  or  will  be  violated,  but  on  the  contrary, 
there  is  a  presumption  that  the  law  will  be  obeyed. 

In  the  Board's  brief,  pp.  21-28,  it  is  suggested  that 
"there  are  no  limitations  upon  the  nature  or  type  of 
grievances  which  may  be  submitted  \)y  individual  em- 
ployees."    (p.  21.)  ,    i 

Again  we  point  out  that  there  was  no  charge  that  the 
notice  was  illegal  because  it  contained  no  limitations. 

We  call  attention,  also,  to  the  fact  that  the  Board  has 
failed  to  show  just  what  limitations  should  be  imposed  in 
order  to  comply  with  the  law  and  the  contract.  No  author- 
ity has  been  cited,  and  none  exists,  which  imposes  any  limi- 
tation whatever  upon  the  type  of  grievances  which  may 
be  presented  individually  by  the  employee. 
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(c)  There  Is  No  Limitation  in  the  Act,  or  in  the  Labor 
Contract,  as  to  the  Character  o£  Matters  Which  May  be 
Presented  as  Individual  Grievances,  and  No  Limitations 
Can  be  Interpolated  by  the  Board  or  the  Court. 

The  Board  concedes  in  its  decision,  and  states  in  its 
brief,  that  "individuals  may  present  grievances  *  *  *" 
(p.  22),  but  there  is  an  entire  al^sence  of  any  indication 
of  the  Board's  position  as  to  the  scope  of  grievances 
properly  j^resentable  by  an  individual. 

The  suggestion  is  offered  (p.  23)  that  whatever  griev- 
ances are  presented  by  the  individual  employees  must  be 
settled  in  accordance  with  contract  provisions,  or  in  ac- 
cordance with  the  precedence  and  interpretations  arrived 
at  through  the  rulings  on  the  grievances  presented  by  the 
bargaining  representative.  The  Board  makes  a  similar 
statement  in  its  decision.     fR.  pp.  62-63.] 

Neither  the  decision  of  the  Board  nor  its  brief  gives 
any  clue  to  the  nature  of  grievances  which  they  consider 
would  be  properly  presented  by  an  individual.  As  we 
have  seen,  the  suggestion  that  they  must  be  settled  in  ac- 
cordance with  the  precedents  arrived  at  through  the  Union 
grievance  procedure  is  entirely  unsupported. 

Even  if  true,  it  would  be  immaterial  in  the  present  con- 
troversy. There  is  no  issue  as  to  whether  or  not  any  in- 
dividual grievance  has  been  or  will  be  settled  in  ac- 
cordance with  any  particular  precedent  or  set  of  prece- 
dents, nor  can  there  be  any  such  issue,  as  there  is  no 
pleading  or  proof  of  any  particular  determination. 

It  is  submitted  that  Congress  used  the  term  * 'griev- 
ances" in  its  usually  accepted  sense,  and  in  reserving  the 
right  to  an  individual  employee  or  group  of  employees 
"af  any  lime  to  present  grievances  to  their  employees''  it 
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did  not  impose  any  qualification  or  limitation  on  the  type 
of  grievances.  The  same  is  true  of  subdivision  (10)  of 
Article  V. 

The  language  of  the  Act  is  not  subject  to  any  inter- 
pretation which  would  limit  the  right  of  individual  griev- 
ance presentation  to  any  particular  type. 

The  suggestion  that  the  congressional  hearings  indicate 
an  intention  to  limit  the  right  of  individual  grievance  pre- 
sentation appearing  in  the  Board's  brief  (pp.  24-27),  is 
immaterial  in  view^  of  the  fact  that  there  is  no  ambi(jnity  in 
the  language  used. 

If  the  right  of  individual  grievance  presentation,  as 
the  Board  suggests  in  its  brief,  p.  12,  is  a  delimitation 
of  the  right  of  collective  bargaining,  then  it  is  undeniable 
that  such  delimitation  is  exactly  what  Congress  expressly 
l^rovided,  and  the  argument  of  the  Board  is  one  which 
should  be  addressed  rather  to  Congress  than  this  court. 

Neither  the  Board  nor  the  courts  can  deny  effect  to 
the  proviso  of  Section  9  (a)  upon  the  ground  that  it 
might  embarrass  the  Union  or  ])ossibly  lead  to  difficulties 
in  administration.  That  the  ruling  in  the  case  of  an  indiv- 
idual grievance  might  not  accord  with  other  rulings  made 
under  the  Union  grievance  procedure  is  not  an  argument 
against  the  right  of  individual  grievance  presentation  nor, 
as  stated,  is  such  right  debatable.  The  Union  has  ample 
recourse  under  the  ordinary  grievance  procedure  to  satisfy 
any  legal  ])rejudice  or  detriment  which  it  might  sustain; 
but  the  protection  of  the  Union  in  the  right  of  collective 
bargaining  does  not  require  the  denial  of  individual 
grievance  presentation. 


—54— 

(d)  The  Fact  That  a  Method  of  Individual  Grievance 
Presentation  Provides  for  Settlement  by  Arbitration 
Does  Not  Render  the  Procedure  Illegal  or  a  Violation 
of   the   National    Labor   Relations   Act. 

It  was  the  Board's  opiniun  thai  the  individual  grievance 
procedure  suggested  was  entirely  vitiated  by  the  bare  fact 
that  it  contained  a  provision  for  settlement  by  arbitration. 
[R.  pp.  29,  30,  35,  36,  27.] 

Apparently  the  Board  does  not  rely  upon  this  conten- 
tion in  its  brief,  but  merely  suggests  that  the  decisions  on 
individual  grievances  must  be  in  accordance  with  the  prece- 
dents and  interpretations  obtained  in  rulings  on  the  Union 
grievance  procedure;  and  in  connection  with  this  observa- 
tion, the  Board's  brief  suggests  that  the  notice  complained 
of  would  permit  the  disposition  of  grievances  "by  respond- 
tent  unilaterally,  or  by  an  arbitrator,"  as  though  this  car- 
ried some  sort  of  a  stigma  of  illegality. 

We  repeat  that  it  would  be  idle  to  provide  for  presenta- 
tion of  grievances  without  authorizing  or  requiring  that 
such  grievances  be  hnally  determined.  Determination  by 
arbitration  is  the  commonly  accepted  method,  not  only  in 
the  case  of  labor  relations,  but  in  all  similar  business  trans- 
actions. The  right  of  collective  bargaining  and  the  Union's 
contention  with  respect  to  any  particular  issue  cannot  pos- 
sibly be  affected  in  any  way  by  any  arbitration  which  may 
be  had  on  an  individual  grievance.  These  rights  remain 
identically  the  same  as  though  no  arbitration  had  been  had 
as  to  an  individual  grievance,  and  exactly  the  same  as 
though  no  provision  were  made  for  arbitration  of  indivi- 
dual grievances. 

The  effect  on  the  Union  of  settlement  by  arbitration 
would  be  the  same — no  more  and  no  less — if  the  grievance 
were  adjusted  by  mutual  discussion  directly  between  em- 
ployer and  employee. 
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Again  we  suggest  that  the  only  substantial  or  meritor- 
ious question  is  whether  provision  is  made  for  a  fair  and 
just  determination  of  the  grievance;  but  in  this  case  neither 
the  Union  nor  the  Board  are  at  all  interested  in  this  mat- 
ter, and  there  is  no  issue  with  respect  thereto. 

If  the  employer  and  employee  can  mutually  agree  be- 
tween themselves  upon  a  particular  settlement  or  disposi- 
tion of  a  grievance,  it  would  equally  follow  that  they  can 
agree  to  abide  by  a  settlement  fixed  by  a  third  party ;  and, 
in  fact,  it  would  appear  that  less  interference  with  the 
Union's  asserted  domain  would  result  if  all  grievances  in- 
dividually presented  were  settled  exclusively  by  the  method 
of  arbitration.  It  is  submitted  that  the  mere  addition  of  a 
provision  for  reference  to  an  arbiter  in  the  event  of  failure 
of  attempts  at  mutual  adjustment  cannot  transform  a  legal 
plan  of  individual  grievance  handling  into  illegal  ''bar- 
gaining" in  contravention  of  any  right  of  the  Union. 

(e)  The  Notice  Complained  of  Is  Not  Objectionable  as 
Improper  Solicitation  of  Individual  Grievance  Presenta- 
tion. 

The  Board's  decision  states  that  the  individual  griev- 
ance procedure  method  ''was  referred  to  as  the  Company's 
policy,"  and  that  this  constituted  an  implication  that  re- 
spondent preferred  the  individual  grievance  procedure,  and 
was  inviting  employees  to  use  it  rather  than  the  contract 
procedure.  [R.  p.  64,]  The  same  statement  is  repeated 
in  the  Board's  brief,  pp.  3,  8,  27,  28. 

This  oft-repeated  charge  has  no  more  substantial  basis 
than  the  opening  sentence  of  the  notice,  which  reads  as 
follows : 

'Tn  accordance  with  the  National  Labor  Relations 
Act  and  the  policy  of  North  American  Aviation,  Inc., 
every  employee  has  the  privilege  of  presenting  his 
grievances  directly  to  the  management." 
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This  is  nothing  more  or  less  than  a  statement  that  the  Act 
of  Congress  and  the  pohcy  of  the  Company  both  provide 
for  individual  grievance  presentation.  1  he  statement  with 
reference  to  the  provision  of  the  Act  is  incontestably  true. 
The  statement  that  it  is  the  policy  of  the  Company  to  give 
effect  to  the  privilege  granted  by  the  Act  is  certainly  not 
unfair  labor  practice. 

indeed,  the  complaint  did  not  charge  any  unfair  labor 
practice  in  this  respect,  or  any  solicitation  of  individual 
grievance  procedure,  or  show  any  facts  indicating  that  any 
employee  had  been  deceived  or  had  supposed  that  any  pref- 
erence was  intended.  Even  if  the  contention  of  the  Board 
in  this  respect  were  supported  by  the  record,  which  it  is 
not,  the  issues  are  framed  by  the  complaint  and  must  be 
determined  thereon.  There  was  no  issue  of  solicitation  or 
coercion  of  employees  in  any  particular  whatever,  or  of 
any  illegal  favoritism;  and  even  if  such  an  issue  had  been 
raised,  it  is  clear  under  the  cases  that  the  notice  complained 
of  was  much  less  objectionable  in  these  respects  than  the 
notices  discussed  in  cases  referred  to  in  Point  II,  supra. 

Midland  Steel  Products  Com  pan  \  v.  N.  L.  R.  B.  (C. 
C.  C.  A.  6),  113  Fed.  (2d)  800,  803; 

N.  L.  R.  B.  V.  Gutmanu  &  Co.  (C.  C.  A.  7),  121 
Fed.  (2d)  756,  759-60. 

(f)  There  Is  No  Issue  in  the  Present  Case  as  to  the  Scope 
of  Individual  Grievance  Presentation,  as  Distinct  From 
Collective    Bargaining. 

The  Board's  decision,  likewise  its  brief  (pp.  13  and  14, 
and  throughout),  condemns  individual  presentation  of 
grievances  as  an  encroachment  upon  the  Union's  domain 
of  collective  bargaining.  This  is  attended  by  a  process  of 
extending  the  definition  of  collective  bargaining-  to  include 
any  adjustment  of  any  grievance,  thus  distorting  the  mean- 
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ing  of  the  term  of  "collecti\e  bargaining''  as  used  in  the 
statute. 

As  this  court  has  held,  the  procedure  lor  individual 
grievance  adjustment 

"is  entirely  consistent  with  collective  bargaining  in 
matters  affecting  employees  as  a  class.''  {Union  Faci- 
fic  Stages  case,  supra.) 

Collective  bargaining  is  ordinarily  used  in  the  sense  of 
denoting  the  process  by  which  an  agreement  is  arrived  at. 
Grievance  procedure  involves,  not  the  question  of  new  con- 
tractual relations,  but  simply  the  matter  of  whether  there 
has  been  a  breach  of  existing  contractual  or  other  duty  and 
the  measure  of  redress  therefor. 

Webster's  Dictionary  defines  the  term  collective  bargain- 
ing as : 

''Negotiation  for  the  settlement  of  the  terms  (for 
example,  as  to  wages)  of  a  labor  contract  between  an 
employer  or  group  of  employers  on  the  one  side  and 
an  organized  body  of  workers  on  the  other.'' 

The  same  authority  defines  a  grievance  as : 

"Cause  of  uneasiness  and  complaint;  wrong  done 
and  suffered." 

Regardless  of  the  proper  definition  of  the  term,  the  no- 
tice itself  did  not  contemplate  the  hearing  of  any  griev- 
ances not  properly  presentable  individually.  Tn  fact,  tlic 
reference  is  to  such  grievances  as  the  employee  may  pre- 
sent "in  accordance  with  the  National  Labor  Relations 
Act."  There  is  no  proof,  and  it  cannot  be  assumed,  that 
the  employer  has  determined  any  grievances  not  properly 
presentable  by  the  individual  employee. 

There  was  no  issue  as  to  the  scope  of  the  grievances 
covered  by  the  notice,  and  no  proof  was  permitted  as  to 
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the  character  of  grie\ances  which  had  been  actually  had 
pursuant  thereto. 

Finally,  we  submit  that  the  order  of  the  Board  can  not 
be  sustained  except  by  holding  that  it  is  illegal  to  establish 
a  procedure  for  direct  handling  of  individual  grievances. 
This  is  the  sole  charge  contained  in  the  complaint.  There 
is  no  issue  as  to  the  scope  of  grievances  properly  presenta- 
ble, nor  is  there  any  issue  as  to  the  legality  or  illegality  of 
the  method  established  for  handling  the  procedure.  The 
sole  issue  is  can  a  direct  procedure  be  legally  established 
without  the  consent  of  the  Union. 

As  stated  by  the  United  States  Supreme  Court  in  the 
case  of  United  States  v.  Gilmore,  7  Wall.  491,  19  L.  Ed. 
292,  293 : 

''The  object  of  pleading  is  to  concentrate  the  con- 
troversy upon  the  questions  of  fact  and  of  law,  which 
should  control  the  result.  The  value  of  the  system  in 
the  administration  of  justice  can  hardly  be  too  highly 
estimated.*' 

To  the  same  effect  is 

Reed  v.  Munn  (C.  C.  A.  8),  149  Fed.  7^7,  743. 
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VII. 
The  Order  of  the  Board  Is  Too  Broad. 

The  sole  issue  is  the  propriety  of  the  giving  of  notice  of 
the  method  for  handhng  individual  grievances,  without  the 
consent  of  or  consultation  with  the  Union.  On  the  present 
record  the  Board  can  only  direct  the  recall  of  the  notice. 
It  cannot  even  direct  a  modihcation  of  the  notice  as  there 
was  no  issue  as  to  the  scope  of  the  notice. 

iV.  L,  K.  B.  V.  hxpress  Iruo.  Co.,  6iZ  U.  S.  420, 
4Jo-6;  8:)  L.  Ed.  9 JO,  967] 

Bet  hie  hem  Steel  v.  N.  L.  K.  B.  (C  C  A.  D.  C.J, 
120  Fed.  (2d J  04i,  707-8. 

As  statea  ni  N.  L.  R.  B.  v.  Express  Pub,  Co.,  312  U.  S. 
426,  435-6,  85  L.  Ed.  930,  937 : 

"A  t^ederai  court  has  broad  power  to  restrani  acts 
which  are  of  the  same  type  or  class  as  unlawiul  acts 
w^hich  the  court  has  found  to  have  been  committed 
or  whose  commission  in  the  future,  unless  enjoined, 
may  fairly  be  anticipated  from  the  defendant's  con- 
duct in  the  past.  But  the  mere  fact  that  a  court  has 
found  that  a  defendant  has  committed  an  act  in  viola- 
tion of  a  statute  does  not  justify  an  injunction  broadly 
to  obey  the  statute  and  thus  subject  the  defendant  to 
contempt  proceedings  if  he  shall  at  any  time  in  the 
future  commit  some  new  violation  unlike  and  unre- 
lated to  that  with  which  he  was  originally  charged. 
This  Court  will  strike  from  an  injunction  decree  re- 
straints upon  the  commission  of  unlawful  acts  whicli 
are  thus  dissociated  from  those  which  a  defendant  has 
committed.  *  *  *  The  breadth  of  the  order,  like 
the  injunction  of  a  court,  must  depend  upon  the  cir- 
cumstances of  each  case,  the  purpose  being  to  prevent 
violations,  the  threat  of  which  in  the  future  is  indi- 
cated because  of  their  similarity  or  relation  to  those 
unlawful  acts  which  the  Board  has  found  to  have  been 
committed  by  the  employer  in  the  past.'' 


Conclusion. 

The  order  for  which  enforcement  is  sought  requires 
respondent  to  cease  and  desist  from  refusing  to  bargain 
collectively  with  the  Union,  and  requires  respondent,  upon 
request,  to  bargain  collectively  with  the  Union.  [R.  pp. 
68-69.] 

But  there  is  no  charge  in  the  complaint  and  the  evidence 
shows  that  there  is  no  basis  for  any  charge  that  respond- 
ent ever  refused  to  bargain  collectively  with  the  Union 
at  any  time  about  any  matter  whatever.  Paragraphs 
l.(a).  and  l.(c).  and  2. (a).  |  R.  pp.  68-69]  of  the  order 
are  therefore  null  and  void  upon  the  face  of  the  record. 

The  only  charge  of  refusal  to  bargain  collectively  is  that 
the  giving  of  the  notice  complained  of  amounted  to  a 
refusal  to  collectively  bargain;  and  this  is  the  only  charge 
upon  which  the  order  can  be  based.  However,  the  record 
shows  that  respondent  was  willing  to  negotiate  with  the 
Union  the  question  of  the  propriety  of  the  issuance  of  such 
notice,  and  did,  in  fact,  do  so  up  to  the  final  step  of  the 
grievance  procedure.  It  was  the  Union  that  refused  to 
negotiate  further.  The  employer  has  always  been  willing 
to  negotiate  in  the  matter.  The  portion  of  the  order  which 
would  require  the  employer  to  declare  the  notice  null  and 
void  and  announce  that  it  would  give  no  efifect  thereto 
[R.  pp.  68-9],  would  relieve  the  Union  from  its  contrac- 
tual obligation  to  negotiate  any  dispute  with  reference 
to  the  propriety  of  the  notice. 

Respondent  would  be  rendered  powerless  to  put  into 
effect  any  method  for  handling  of  grievances  presented  in- 
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dividually  under  Section  9(^i)  of  the  Act,  or  under  Article 
V,  Subdivision  10  of  the  contract,  except  with  the  Union's 
consent.  The  result  would  be  the  effectual  repeal  of  the 
proviso  to  Section  9(a) — the  accomplishment  of  which  is 
undoubtedly  the  purpose  of  the  present  proceedings — and 
the  rewriting  of  the  contract  between  the  parties  by  which 
the  Union  grievance  procedure  is  expressly  made  inappli- 
cable to  individual  grievance  presentation. 

It  is  respectfully  submitted  that  the  direct  and  .  un- 
equivocal reservation  to  the  individual  employee  of  the 
right  to  individually  present  grievances,  which  reservation 
appears  both  in  the  statute  Section  9(a),  and  in  the  con- 
tract, must  be  given  a  reasonable  construction,  and  one 
which  will  afford  the  employer  an  effective  and  practical 
means  of  obtaining  redress,  as  to  any  and  all  grievances, 
without  interference  from  the  Union;  that  the  fulfillment 
of  its  duty  to  receive  such  grievances  enforces  upon  the 
employer  the  obligation  to  give  reasonable  opportunity  of 
presentation  and  notice  to  employees  thereof. 

The  notice  complained  of  constituted  nothing  more  nor 
less  than  affording  an  opportunity  for  individual  griev- 
ance presentation.  It  is  not  charged  that  the  opportunity 
thus  given  is  otherwise  than  full  and  fair.  The  only 
criticism  in  the  complaint  is  that  (1)  the  opportunity  for 
a  hearing  was  granted  without  the  consent  of  the  Union, 
and  (2)  that  provision  is  made  for  the  privilege  of  a 
hearing  without   Union   participation. 

It  is  respectfully  submitted  that  the  foregoing  issues 
have  already  been  authoritatively  determined  in  accordance 
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with  respondent's  position  herein  by  the  decisions  of  this 
court. 

It  is  therefore  respectfully  submitted  that  the  order  of 
the  Board  is  null  and  void  and  its  enforcement  should 
be  denied. 

Respectfully  submitted, 

J.  Stuart  Neary, 

Gibson,  Dunn  &  Crutcher, 

By  J.  Stuart  Neary, 

Attorneys  for  North  American  Aviation^  Inc. 

Ira  C.  Powers, 
Of  Counsel. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  10313 


National  Labor  Relations  Board,  petitioner 

V, 

North  American  Aviation,  Inc.,  respondent 


ON    PETITION    FOR    ENFORCEMENT    OF    AN    ORDER    OF    THE 
NATIONAL   LABOR   RELATIONS   BOARD 


REPLY  BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS 

BOARD 

In  its  brief  respondent  has  in  some  respects  seriously 
distorted  the  Board's  position.  Moreover,  it  has  made 
certain  contentions  which  were  not  anticipated  by  the 
Board  or  fully  discussed  in  the  Board's  main  brief. 
This  reply  brief  is  submitted  in  OTder  to  avoid  any 
confusion  of  the  Court  as  to  the  Board's  position, 
which  may  result  from  respondent's  brief,  and  to 
present  the  Board's  argument  as  to  such  new  matters 
as  we  think  require  further  discussion  in  light  of 
resj^jondent's  brief. 

1.  Respondent  contends  first  (pp.  9,  18-22),  in  effect, 
that  the  Board's  findings  as  to  unfair  labor  practices 
and  its  order,  are  improper  because  of  the  contract  be- 
tween respondent  and  the  charging  union,  w^hich  calls 

(1) 


2 

for  arbitration  of  disputes  between  the  parties.  But 
this  contention,  it  is  apparent,  is  essentially  the  same  as 
that  which  respondent  made  before  the  Board,  to  the 
effect  that  the  Board  could  not  properly  find  that 
respondent  violated  the  Act,  because  respondent's  con- 
tract with  the  Union  prohibits  strikes  and  lock-outs  and, 
it  was  argued,  because  respondent's  conduct  therefore 
may  not  be  said  to  lead  or  tend  to  lead  to  labor  disputes 
burdening  or  obstructing  commerce  (Brief  to  Board, 
pp.  25-28). 

This  argument,  as  we  have  pointed  out  in  our  main 
brief  (note  2,  pp.  2-3),  is  foreclosed  by  the  Congres- 
sional finding  in  Section  1  of  the  Act  as  to  the 
crippling  effects  of  unfair  labor  practices  upon  com- 
merce, and  by  Section  10  (a)  of  the  Act,  which  pro- 
vides that  the  power  of  the  Board  to  prevent  such  un- 
fair labor  practices  shall  be  ^^ exclusive"  and  ^^ shall 
not  be  affected  by  any  other  means  of  adjustment  or 
prevention  *  *  *."  An  essentially  similar  conten- 
tion to  that  which  respondent  now  advances  was  made 
to  the  Third  Circuit  and  rejected  by  that  Court  in 
a  carefully  considered  opinion  on  rehearing  en  banc  in 
N,  L.  E.  B.  V.  Netvark  Morning  Ledger  Co.,  120  F. 
(2d)  266,  cert,  denied  314  U.  S.  693. 

2.  Respondent  also  suggests  at  various  points  in  its 
brief  that  under  the  Act  employees  may  individually 
present  and  prosecute  grievances  ^Ho  a  final  settlement, 
and  without  interference  from  the  Union"  (pp.  11-12, 
23-36;  see  also  pp.  45-46)  ;  that  the  ^'basic  question" 
is  whether  '* direct  employer-employee  grievance  settle- 
ment [is]  illegal"  (p.  29)  ;   and  that  it  is  the  Board's 


position  'Hhat  individual  grievance  presentation  is 
prohibited''  (pp.  36-38).'  Respondent  has  distorted 
the  Board's  position.  Contrary  to  respondent's  con- 
tention, the  Board  maintains  that  the  proviso  to  Sec- 
tion 9  (a)  means  precisely  what  respondent  here  ap- 
parently argues  it  means:  that  individual  employees 
^^  shall  have  the  right  at  any  time  to  present  grievances 
to  their  employer"  (Section  9  (a)  of  the  Act;  Bd. 
Brief,  pp.  17-18,  20-21,  22-23;  see,  also  R.  60,  61,  63). 
And  the  Board  expressly  stated  in  its  decision,  as  we 
have  pointed  out  in  our  main  brief  (Board  Brief,  p. 
23,  note  16),  that  the  right  of  employees  to  present 
grievances  implies  the  right  of  the  employer  ^Ho  re- 
ceive and  act  upon"  them  (R.  60.)'  Accordingly  it  is 
clear  that  the  Board  made  no  argument  such  as  re- 
spondent has  painfully  sought  to  refute." 

^  See  also  p.  56  of  respondent's  brief  where  it  asserts  that  the 
"Board's  decision,  likewise  its  brief  (citing  pages),  condemns  in- 
dividual presentation  of  grievances  as  an  encroachment  upon  the 
Union's  domain  of  collective  bargaining." 

^  Of  course,  the  grievance  must  be  disposed  of  in  accordance 
with  the  collective  contract  which  establishes  the  terms  and  con- 
ditions of  employment  of  all  employees.  And  questions  as  to  inter- 
pretation of  the  agreement  must  be  determined  by  bargaining 
with  the  exclusive  representative.  See  pp.  13,  22-23  of  our  main 
brief. 

^  The  cases  which  respondent  has  cited  in  support  of  its  position 
(Kesp.  Brief,  pp.  29-36)  hold  no  more  than  this.  Insofar  as  these 
cases  may  suggest  that  individual  bargaining  is  permissible  under 
the  Act  despite  the  selection  of  a  collective  bargaining  representa- 
tive, they  are  plainly  inconsistent  with  the  majority  rule  principle 
enunciated  in  the  Act  and  the  Congressional  intention.  See  our 
main  brief,  pp.  20-21,  23-26.  The  Seventh  Circuit  has  recently 
so  decided  in  a  case  where  the  issue  was  squarely  presented.  ^V.  L. 
R.  B.  V.  /.  /.  Case  Co.,  decided  February  26,  1943,  12  L.  R.  R.  60. 
See,  also.  Western  Cartridge  Co,  v.  N.  L.  R.  5.,  decided  March  1, 


On  the  other  hand,  the  position  which  the  Board 
does  take  in  its  decision  and  brief,  respondent  has 
failed  to  refute  in  any  essential  respect.  This  position 
is  fully  set  out  in  our  main  brief  at  pp.  13-18,  28-29. 
Briefly  restated,  it  is  that  the  establishment  of  a 
grievance  procedure  is  an  a^ipropriate  and  indeed  vital 
subject  of  collective  bargaining  since  the  grievance 
procedure  is  in  a  sense  the  judicial  system  under  which 
the  industrial  enterprise  alfected  operates;  it  is  by 
recourse  to  it  rather  than  to  industrial  strife,  that  dis- 
putes as  to  wages,  hours,  seniority,  and  all  other  condi- 
tions of  employment  normally  will  be  determined.^  An 
employer  may  not  consistently  with  acceptance  of  the 
collective  bargaining  j)rinciple,  after  the  employees 
have  selected  a  collective  bargaining  rejjresentative 
which,  as  the  agent  of  all  the  employees,  has  negotiated 
a  g]ievance  procedure,  unilaterally  establish  a  separate 
grievance  procedure  for  presentation  of  grievances 
by  individuals.  The  x>i*oviso  to  Section  9  (a)  merely 
grants  employees  the  I'ight  to  present  and  prosecute 
grievances  individuaUy  and  ivithoiit  any  representative, 
if  they  choose  to  do  so.  It  has  nothing  to  do,  however, 
with  establishment  of  the  judicial  system  of  the  indus- 
trial enterprise ;  this  still  remains  a  subject  of  collective 


1943,  12  L.  R.  R.  79  (C.  C.  A.  7).  Cf.,  also,  N.  L.  R.  B.  v.  Mont- 
gomery Ward  di  Co.,  decided  February  15,  1943,  12  L.  R.  R.  23, 
wherein  this  Court  held  that  an  ''attempt  to  deal  individually 
with  the  eini)loyees  at  a  time  when  a  strike  was  in  progress,  appar- 
ently the  result  of  unproductive  efforts  in  collective  bargaining, 
is  within  the  prohibition  of  Section  8  (1)  of  the  Act."  12  L.  R.  R. 
at }).  24. 

^Respondent  states  in  its  brief  (p.  43)   that  ''all  this  nuiy  be 
conceded." 


bargaining,  although  employees  may  litigate  in  it  in 
personnas  if  they  prefer. 

3.  Respondent  also  argues  (pp.  13,  40-44;  see  also, 
p.  29)  in  effect  that  the  Union  in  its  contract  with  re- 
spondent has  consented  to  establishment  of  a  separate 
procedure  for  individual  grievances,  and  that  the 
Board  has  ^^ rewritten"  the  contract  so  as  to  ^^elim- 
inate" this  provision  of  the  agreement  (p.  41).  It  is 
difficult  to  believe  that  respondent  ]iiakes  this  argu- 
ment seriously. 

Article  V,  Subdivision  (10)  of  the  contract,  upon 
which  respondent  relies,  provides  merely  that  (R.  15)  : 

No  provision  of  this  Article  shall  be  inter- 
preted to  prevent  any  employees  or  group  of 
employees  from  presenting  grievances  to  the 
management  in  accordance  with  the  provisions 
of  Section  9  (a)  of  the  National  Labor  Relations 
Act. 

The  provision  is  unambiguous:  clearly,  all  that  it 
means  is  that  employees  may  present  grievances  to 
the  management,  as  permitted  by  Section  9  (a)  of 
the  Act.  What  Section  9  (a)  means  is  left  wholly 
undetermined.  Plainly,  the  Union  did  not  thereby 
agree,  as  respondent  in  effect  suggests,  to  a  construc- 
tion which,  as  we  have  demonstrated  in  oui*  main  brief 
(pp.  19-28,  29),  seriously  limits  the  Union's  authority 
as  the  exclusive  bargaining  agent  and  threatens  to 
undermine  the  entire  collective  bargaining  process. 
Indeed,  the  Union  rejected  a  far  less  damaging  provi- 
sion during  the  negotiations,  whereupon  the  present 
provision  was  agreed  upon,  on  the  suggestion  of  re- 
spondent's counsel,  as  a  ''compromise"  (R.  98-99). 


4.  Respondent  argues  further  (pp.  15,  47-48),  in 
substance,  that  the  right  of  employees  to  present  griev- 
ances individually  necessarily  carries  with  it  a  right 
to  respondent  to  ^^give  notice  of  a  procedure  for  re- 
ceiving and  passing  upon  individual  grievances''  (p. 
48).  But  the  issue  is  whether  respondent  was  free  to 
establish  unilaterally  a  separate  grievance  procedure, 
such  as  it  did,  for  individual  grievances.  Respondent's 
contention,  of  course,  does  not  meet  this  issue.  More- 
over, as  we  have  pointed  out  in  our  main  brief  (note 
3,  p.  18),  the  Board's  construction  of  the  proviso  in- 
sures an  orderly  and  uniform  presentation  of  individ- 
ual grievances  pursuant  to  single  procedure — that 
established  by  collective  bargaining;  respondent  does 
not  suggest  why  it  is  '^necessary"  to  have  a  separate 
procedure,  unilaterally  instituted  by  respondent,  for 
such  grievances. 

5.  Respondent's  suggestion  (pp.  16,  49-58)  that  the 
Board's  findings,  in  some  respects,  are  outside  the 
limits  of  the  pleadings  and  proof,  is  equally  meritless. 
The  complaint  plainly  alleged  that  respondent,  during 
the  term  of  a  collective  bargaining  contract  containing 
provision  for  a  grievance  procedure,  unilaterally  estab- 
lished a  stated  separate  grievance  procedure  for  indi- 
vidual grievances  and  issued  a  stated  notice  to  its 
employees  advising  them  of  such  separate  procedure ;  ^ 
and  that  ^^by  its  issuance  of  said  notice  and  its  estab- 
lishment of  said  [separate]  procedure,"  respondent 
violated  Section  8  (5)  and  (1)  of  the  Act  (R.  4-5). 

■^  The  notice  setting  forth  the  procedure  was  attached  to  the 
complaint  as  an  exhihit  (R.  4,  21-2'2). 


These  allegations,  we  submit,  clearly  embrace  the 
Board  ^s  findings,  and  the  issues  raised  by  them  were 
fully  litigated,  as  the  record  shows. 

Moreover,  it  is  well  settled  that  the  Act  does  not 
*^  contemplate  or  require  pleadings  to  meet  the  exacting 
standards  of  a  court  of  law.  ^  *  *  AH  that  is 
required  of  the  complaint  in  such  proceedings  is  that  it 
shall  state  facts  which  shall  enable  the  respondent  to 
understand  the  offense  which  it  is  alleged  the  respond- 
ent has  committed  under  the  Act,  and  to  understand  the 
issue  it  will  be  required  to  meet.  N,  L.  R,  B,  v.  Sun- 
hemn  Electric  Mfg,  Co.,  decided  February  6,  1913,  11 
L.  R.  R.  798,  799  (C.  C.  A.  7) .  The  pleadings  here  fully 
performed  this  function. 

6.  Other  contentions  made  by  respondent  are,  we 
submit,  specious  on  their  face  or  fully  discussed  in  our 
main  brief,  and  require  no  elaboration  here. 
Respectfully  submittted. 

Robert  B.  Watts, 

General  Counsel, 
Eristest  a.  Gross, 

Associate  General  Counsel, 
Howard  Lichtenstein, 

'Assistant  General  Counsel, 
David  Findling, 
Harley  Moorhead,  Jr., 

Attorneys, 
National  Labor  Relations  Board, 
March  1943. 
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In  the  District  Court  of  the  United  States 
For  the  District  of  Nevada 

No.  A-34-A 

In  the  Matter  of 

INTERNATIONAL  MINING  &  MILLING  COM- 
PANY, a  corporation, 

Debtor. 

In  Proceedings  for  Reorganization  of  a  Corporation. 

No.  A-35-A 

In  the  Matter  of 

MOUNT  GAINES  MINING  COMPANY,  a  cor- 
poration. 

Debtor. 

In  Proceedings  for  Reorganization  of  a  Corporation. 

PETITION  FOR  ORDER  TO   SHOW  CAUSE 

Now  Comes  James  P.  Hart,  the  duly  appointed, 
qualified  and  acting  Trustee  of  the  above  named 
corporations  in  reorganization  under  Chapter  10  of 
the  Bankruptcy  Act  of  the  United  States,  and  re- 
spectfully petitions  this  Court  for  an  order  to  show 
cause  directed  to  the  California  Pacific  Title  and 
Trust  Company,  the  Title  Insurance  and  Guaranty 
Company,  Humphrey  Estates,  Inc.,  Harry  Lee 
Jones,  Arthur  J.  Edwards,  D.  R.  Gustaveson,  James 
S.  Hazen  and  Persis  E.  Hazen,  Byron  Halverson, 
and  Joseph  J.  Mueller,  why  they  have  failed  and 
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refused  to  convey  to  the  Mount  Gaines  Mining 
Company  the  title  to  three-fourths  of  those  certain 
mining  properties  mentioned  and  set  forth  in  the 
lease  and  option  given  by  J.  W.  Humphrey  to  Carl 
W.  Yates  and  J.  E.  Binns  on  December  16th,  1933, 
the  predecessors  in  interest  of  the  said  California 
Pacific  Title  and  Trust  Company  and  the  Title  In- 
surance and  [2]  Guaranty  Company,  and  to  account 
for  all  moneys  received  by  the  said  California  Pa- 
cific Title  and  Trust  Company  and  Title  Insurance 
and  Guaranty  Company,  or  either  of  them,  and  for 
the  payment  to  this  Trustee  of  all  sums  received 
by  either  one  of  said  Trustees,  California  Pacific 
Title  and  Trust  Company  or  Title  Insurance  and 
Guaranty  Company,  and  their  beneficiaries,  over 
and  above  the  amount  due  for  the  purchase  of  the 
undivided  three-fourths  interest  of  said  mining 
claims,  and  for  grounds  of  such  order  respectfully 
shows : 

That  on  the  16th  day  of  December,  1933,  J.  W. 
Humphrey,  the  legal  owner  of  certain  mining  claims 
situate  in  Mariposa  County,  State  of  California, 
made  and  executed  a  lease  for  ten  years  to  said 
mining  claims  to  Carl  W.  Yates  and  J.  E.  Binns, 
and  at  the  same  time  included  in  said  lease  to  the 
said  Yates  and  Binns  an  option  to  purchase  an  un- 
divided three-fourths  interest  in  all  of  said  mining 
claims,  said  option  being  as  follows: 

''Said  Owner,  for  and  by  the  considerations 
and  agreements  herein  therefore  grants  unto 
the  lessees  an  option  to  purchase  an  undivided 
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three-fourth  (%)  interest  in  said  mine,  prop- 
erty and  all  appurtenances  thereto  for  the  sum 
of  Fifty  Thousand  Dollars  ($50,000.00)  at  any 
time  within  the  period  of  this  lease  and  or  any 
extension  of  time  thereof;  provided  this  lease 
shall  be  in  force  and  effect.  Said  purchase  price 
shall  be  payable  as  follows :  Ten  Thousand  Dol- 
lars ($10,000.00)  to  be  paid  in  cash  at  the  time 
of  notice  to  the  first  party  of  the  exercising  of 
said  option  to  purchase,  and  a  like  sum  of  Ten 
Thousand  Dollars  ($10,000.00)  to  be  paid  on 
or  before  the  expiration  of  each  and  every  pe- 
riod of  six  (6)  calendar  months  thereafter,  un- 
til said  purchase  price  of  Fifty  Thousand  Dol- 
lars ($50,000.00)  shall  be  fully  paid.  It  is  fur- 
ther agreed  that  seventy-five  per  cent  (75%) 
of  the  royalties  and  rental  payments  paid  under 
this  lease  shall  be  applied  and  credited  upon 
the  purchase  price  of  the  said  three-fourth  (%) 
interest  in  said  property  herein  provided  to  be 
sold  in  the  event  the  second  parties  exercise 
said  option  and  purchase  said  property  hereun- 
der, and  shall  from  time  to  time  be  credited 
upon  the  installment  of  purchase  price  next 
becoming  due  and  payable  after  the  first  in- 
stallment herein  mentioned.''  [3] 

a  copy  of  which  said  lease  and  option  is  hereto  at- 
tached and  marked  ^^ Exhibit  A". 

That  thereafter,  and  on  or  about  the  1st  day  of 
December,  1934,  the  said  lease  and  option  was  as- 
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signed  to  the  Mount  Gaines  Mining  Company,  the 
above  named  debtor,  and  the  said  Mount  Gaines 
Mining  Company  thereupon  entered  into  the  posses- 
sion of  all  of  said  mining  claims  under  said  lease 
and  option,  and  ever  since  said  time  has  been,  and 
no  is,  in  the  sole  and  exclusive  possession  of  all  of 
said  mining  claims.  That  while  the  said  Mount 
Gaines  Mining  Company  was  so  in  possession  of  all 
of  said  mining  claims  by  virtue  of  said  lease  and 
option,  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  County  of  Mariposa,  in  an 
action  therein  pending,  entitled: 

^'J.  W.  Humphrey,  Plaintiff,  vs.  Mount  Gaines 
Metals,  Inc.,  a  corporation,  E.  W.  Grant,  A.  J. 
Grant,  his  wife,  A.  Hart,  May  M.  Hart,  his  wife, 
E.  K.  Davis,  Harry  Lee  Jones,  C.  F.  Humphrey, 
First  Doe,  et  al..  Defendants'',  Case  No.  1474,  by 
its  Decree  duly  given  and  made  on  February  21, 
1936,  directed  said  J.  W.  Humphrey  to  convey  the 
legal  title  to  all  of  said  mining  claims  to  the  Cali- 
fornia Pacific  Title  and  Trust  Company  as  Trustee 
of  such  legal  title,  and  in  trust  for  W.  H.  Holcomb, 
Harry  Lee  Jones,  and  C.  P.  Humphrey,  as  tenants 
in  common,  in  the  proportions  of  one-third  thereof 
in  each,  the  said  claims  being  the  same  mining 
claims  then  under  lease  and  option  to  the  Mount 
Gaines  Mining  Company.  That  thereafter  the  said 
J.  W.  Humphrey  did  so  convey  the  legal  title  to  all 
of  the  said  mining  claims  to  the  California  Pacific 
Title  and  Trust  Company,  as  trustee. 
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That  on  or  about  the  25th  day  of  May,  1937,  the 
Mount  Gaines  Mining  Company  duly  and  regularly 
served  a  written  notice  upon  C.  F.  Humphrey,  W. 
H.  Holcomb,  Harry  Lee  Jones,  and  the  [4]  Cali- 
fornia Pacific  Title  and  Trust  Company,  trustee, 
that  it  exercised  the  right  to  purchase  the  undivided 
three-fourths  interest  in  said  mining  claims  as  set 
forth  in  said  lease  and  option,  ^^ Exhibit  A",  and 
directed  the  said  C.  F.  Humphrey,  Harry  Lee  Jones, 
W.  H.  Holcomb,  and  California  Pacific  Title  and 
Trust  Company  to  apply  three-fourths  of  all  of  the 
royalty  payments  theretofore  paid  by  it  upon  the 
purchase  price  of  said  mining  claims.  That  a  copy 
of  said  notice  is  hereunto  attached  and  marked  *' Ex- 
hibit B^'. 

That  on  the  9th  day  of  June,  1937,  the  said  Cali- 
fornia Pacific  Title  and  Trust  Company,  by  its 
notice  in  writing,  refused  to  comply  with  the  said 
notice,  and  refused  to  apply  three-fourths  of  the 
said  royalties  upon  the  said  purchase  price,  a  copy 
of  which  said  written  refusal  is  hereto  attached  and 
marked  '*  Exhibit  C". 

That  at  the  time  said  written  notice  of  the  exer- 
cise of  the  option  was  served  on  C.  F.  Humphrey, 
Harry  Lee  Jones,  W.  H.  Holcomb,  and  California 
Pacific  Title  and  Trust  Comjjany  as  trustee,  said 
Mount  Gaines  Mining  Company  had  paid  to  J.  W. 
Humphrey  and  the  said  California  Pacific  Title 
and  Trust  Company  the  sum  of  $17,418.48  in  royal- 
ties. That  the  amount  to  be  applied  upon  the  pur- 
chase price  on  said  date  was  $13,063.86,  of  which 
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$10,000.00  was  to  be  applied  upon  the  first  payment, 
and  the  balance  applied  upon  the  next  payment  com- 
ing due  six  months  thereafter.  That  on  said  25th 
day  of  May,  1937,  there  was  a  balance  due  for  the 
purchase  price  for  said  three-fourths  interest  of 
$36,939.14. 

That  from  May  25th,  1937  until  August  28th, 
1939,  the  Mount  Gaines  Mining  Company  paid  the 
additional  sum  of  $49,532.89  in  royalties  to  the 
California  Pacific  Title  and  Trust  Company,  [5] 
making  the  total  payments  of  royalties  as  of  said 
date,  August  28th,  1939,  the  sum  of  $66,951.69.  That 
under  direction  of  the  notice  of  May  25th,  1937  to 
apply  three-fourths  of  all  royalties  paid  in  upon 
the  purchase  price  of  an  undivided  three-fourths 
interest  of  the  mining  claims  set  out  in  the  lease 
and  option,  would  have  made  the  amount  paid  upon 
the  three-fourths  interest  $50,213.53,  being  an  over- 
payment of  $213.53.  That  since  the  28th  day  of 
August,  1939,  the  said  Mount  Gaines  Mining  Com- 
pany became  and  was  the  owner  of  an  undivided 
three-fourths  interest  in  all  of  the  mining  claims 
mentioned  in  the  said  lease  and  option,  and  that 
thereafter  said  California  Pacific  Title  and  Trust 
Company  was  entitled  to  receive  only  twenty-five 
per  cent  of  the  ten  per  cent  mentioned  for  rents 
and  royalties,  to  be  divided  between  Humphrey 
Estates,  Inc.,  Harry  Lee  Jones,  and  W.  H.  Hol- 
comb,  or  their  successors  or  assigns. 

That  from  August  28th,  1939  to  January  12th, 
1942,  the  Mount  Gaines  Mining  Company  paid  to 
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the  California  Pacific  Title  and  Trust  Company  and 
the  Title  Insurance  and  Guaranty  Company  the 
sum  of  $46,260.56;  that  there  was  only  justly  and 
legally  due  upon  the  interest  then  held  by  the  said 
California  Pacific  Title  and  Trust  Company  and 
the  Title  Insurance  and  Guaranty  Company  for 
themselves  and  the  beneficiaries,  the  sum  of  $11,- 
565.14,  and  that  the  overpayment  amounted  to  the 
sum  of  $34,795.42,  plus  the  overpayment  heretofore 
mentioned  of  $213.53,  making  the  total  amount  due 
to  the  Mount  Gaines  Mining  Company  of  $34,908.95. 
That  the  sum  of  $34,908.95  would  make  the  over- 
payments to  the  Humphrey  Estates  of  $11,636.31, 
and  the  interest  represented  by  Harry  Lee  Jones 
and  assigns  the  sum  of  $11,636.31,  and  due  to  the 
amount  returned  to  the  Trustee  under  and  by  virtue 
of  the  settlement  hereinafter  mentioned  aw^arding 
one-half  of  one-third  [6]  to  the  Trustee,  would  leave 
the  amount  of  indebtedness  of  Halverson  in  the 
amount  of  $2927.02,  or  a  total  amount  to  be  returned 
to  this  Trustee  of  $26,199.64,  and  that  there  is  now 
due,  owing  and  unpaid  the  said  sum  of  $26,199.64, 
on  account  of  the  overpayments  made  to  the  Cali- 
fornia Pacific  Title  and  Trust  Company  and  the 
Title  Insurance  and  Guaranty  Company  for  their 
beneficiaries,  and  that  the  same  has  not  been  paid 
nor  any  part  thereof. 

That  on  January  30th,  1939,  an  action  was  com- 
menced in  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  County  of  Mariposa,  by  the 
Mount  Gaines  Mining  Company  and  the  Interna- 
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tional  Mining  and  Milling  Company,  de])tors  here- 
in, against  A.  G.  Ilseng,  William  H.  Holcomb,  Cali- 
fornia Pacific  Title  &  Trust  Company,  a  corpora- 
tion, First  Doe,  et  al.,  fictitious  defendants,  Action 
No.  1732,  seeking  a  Decree  of  that  Court  adjudging 
the  plaintiffs  therein  to  be  the  owner  of  an  undi- 
vided one-third  interest  in  the  mining  claims  leased 
and  optioned  to  the  Mount  Gaines  Mining  Com- 
pany, and  specifically  set  out  in  ^'Exhibit  A",  and 
on  or  about  February  25th,  1939,  a  restraining  or- 
der and  injunction  was  issued  by  the  said  Court  di- 
rected to  the  California  Pacific  Title  and  Trust 
Company  restraining  said  California  Pacific  Title 
and  Trust  Company  from  j)aying  any  rents  and 
royalties  due  or  to  become  due  on  the  one-third 
interest  to  William  H.  Holcomb  and  the  other  de- 
fendants named  in  said  action,  and  until  the  further 
order  of  the  Court,  and  that  from  May  1st,  1939  up 
until  December  1st,  1940,  no  rents  or  royalties  on 
the  one-third  interest  were  paid,  but  the  same  w^re 
held  in  trust  by  the  said  California  Pacific  Title 
and  Trust  Company  awaiting  the  final  determina- 
tion of  said  action. 

That  while  said  action  was  so  pending  in  the  said 
[7]  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Mariposa,  and  on  or  about 
the  12th  day  of  April,  1939,  an  action  was  com- 
menced in  the  United  States  District  Court,  for  the 
Southern  District  of  California,  Northern  Division, 
by  the  International  Mining  and  Milling  Company, 
a  corporation,  and  the  Mount  Gaines  Mining  Com- 
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pany,  a  corporation,  plaintiffs,  the  debtors  herein, 
against  A.  G.  Ilseng,  William  H.  Holcomb,  Cali- 
fornia Pacific  Title  &  Trust  Company,  a  corpora- 
tion, L.  A.  McKercher,  William  Bradish,  E.  M. 
Roberts,  First  Doe,  et  al.,  defendants,  Action  24 
Civil,  seeking  a  Decree  of  that  Court  adjudging 
the  plaintiffs  therein  to  be  the  owner  of  an  undi- 
vided one-third  interest  in  the  mining  claims  leased 
and  optioned  to  the  Mount  Gaines  Mining  Company, 
and  specifically  set  out  in  '^Exhibit  A'',  being  the 
one-third  interest  mentioned  in  the  Decree  of  the 
Superior  Court  of  California  in  and  for  the  County 
of  Mariposa,  No.  1474,  held  in  trust  by  the  Califor- 
nia Pacific  Title  &  Trust  Company  for  W.  H.  Hol- 
comb, and  that  a  restraining  order  and  injunction 
was  issued  by  said  Court  restraining  the  said  Cali- 
fornia Pacific  Title  and  Trust  Company  from  pay- 
ing any  rents  and  royalties  under  said  lease  to  the 
said  named  defendants,  and  that  said  action  and 
said  injunction  and  restraining  order  remained  in 
full  force  and  effect  until  November  27th,  1940. 

That  on  May  3rd,  1939,  the  said  action  pending 
in  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Mariposa,  was  dismissed  by 
the  plaintiffs. 

That  during  said  period  of  time,  that  is  to  say, 
between  the  1st  day  of  May,  1939,  and  November 
27th,  1940,  while  said  action  was  pending  in  the 
said  United  States  Court,  the  sum  of  $12,206.58 
was  impounded  and  held  by  the  California  Pacific 
Title  and  Trust  Company  awaiting  the  determina- 
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tion  of  said  action.  [8]  The  remaining  two-thirds  of 
the  rents  and  royalties  were  paid  to  the  Humphrey 
Estates,  Inc.,  and  Harry  Lee  Jones,  and  to  some  of 
the  assigns  of  the  said  Harry  Lee  Jones. 

That  on  the  13th  day  of  November,  1940,  this 
Court,  by  its  order  duly  given  and  made,  authorized 
the  Trustee  to  prosecute  as  Trustee  of  the  above 
named  debtors,  and  to  compromise  and  settle  the 
action  pending  in  the  District  Court  of  the  L^nited 
States  for  the  Southern  District  of  California, 
Northern  Division,  the  Action  No.  24  Civil,  pending 
in  said  court,  and  that  thereafter,  to-wit,  on  or  about 
the  25th  day  of  November,  1940,  the  Trustee  com- 
I)romised  said  named  action  and  entered  into  an 
agreement  of  compromise  dated  November  25tli, 
1940,  under  the  terms  of  which  said  agreement  this 
Trustee  accepted  one-half  of  the  one-third  interest 
in  said  mining  claims,  and  one-half  of  the  moneys 
impounded,  and  that  on  the  27th  day  of  November, 
1940,  the  said  United  States  District  Court  for  the 
Southern  District  of  California,  Northern  Division, 
entered  its  Judgment  and  Decree  adjudging  James 
P.  Hart,  the  Trustee  herein,  as  Trustee  for  said 
Mount  Gaines  Mining  Company,  to  be  the  absolute 
ow^ner  of  an  undivided  one-half  of  the  one-third 
beneficial  interest  in  and  to  the  mining  property 
involved  in  the  said  litigation,  and  that  Joseph  J. 
Mueller  was  decreed  to  be  the  absolute  owner  of  an 
undivided  one-fourth  of  said  one-third  beneficial 
interest  subject  to  the  lease  and  option  to  purchase 
held  by  the  Mount  Caines  Mining  Company,  and 
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that  Bvron  Halverson,  as  successor  of  William  L. 
Bradish,  was  decreed  to  be  the  owner  of  an  undi- 
vided one-fourth  of  said  one-third  beneficial  in- 
terest subject  to  the  lease  and  option  to  purchase 
held  by  the  Mount  Gaines  Mining  Company,  and 
that  ever  since  the  said  27th  day  of  November,  1940, 
the  Trustee  herein,  as  Trustee  for  the  Mount  Gaines 
Mining  Company,  [9]  has  been  the  legal  owner  of 
one-half  of  the  one-third  interest  mentioned  in  said 
Judgment  and  Decree,  and  that  said  Joseph  J. 
Mueller  is  the  absolute  owmer  of  an  undivided  one- 
fourth  of  the  one-third  interest,  subject  to  the  lease 
and  option  held  by  the  Mount  Gaines  Mining  Com- 
pany, and  that  Byron  Halverson,  as  successor  of 
William  L.  Bradish,  is  the  absolute  owner  of  an 
undivided  one-fourth  of  said  one-third  beneficial 
interest,  subject  to  the  lease  and  option  to  purchase 
held  by  the  Mount  Gaines  Mining  Company.  Said 
Decree  further  provided  that  all  moneys  impounded 
or  held  by  the  California  Pacific  Title  and  Trust 
Company  should  be  divided  equally  between  James 
P.  Hart,  as  Trustee  for  the  Mount  Gaines  Mining 
Company,  and  Byron  Halverson.  That  under  such 
Decree  your  Trustee  received  the  sum  of  $6103.29, 
and  Byron  Halverson  received  the  sum  of  $6103.29, 
on  or  about  the  3rd  day  of  December,  1940. 

That  on  May  1st,  1939,  the  sum  of  $42,977.45  had 
been  paid  upon  the  amount  due  for  the  purchase 
•price  of  the  three-fourths  interest  of  the  said  Mount 
Gaines  Mine,  leaving  a  balance  due  and  unpaid  as 
of  that  date  of  $7022.55.  That  on  the  said  May  1st, 
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1939,  and  thereafter,  one-third  of  all  royalties  paid 
were  impounded  by  the  said  California  Pacific  Title 
and  Trust  Company  as  hereinbefore  set  forth.  That 
three-fourths  of  all  royalties  so  impounded  were 
to  be  applied  upon  the  purchase  price  of  the  three- 
fourths  interest  which  was  held  in  trust  by  the 
California  Pacific  Title  and  Trust  Company  for 
the  defendants  named  in  said  Civil  Action  No.  24, 
and  that  the  amount  that  was  to  be  paid  for  the 
three-fourths  of  the  said  one-third  interest  w^as 
$2340.85  as  of  May  1st,  1939.  That  upon  the  pay- 
ment of  said  sum  of  $2340.85,  the  said  Mount  Gaines 
Mining  Company  became  and  was  the  owner  of 
three-fourths  of  the  said  one-third  interest.  [10] 
That  the  said  one-third  interest  was  further  entitled 
to  receive  one-twelfth  of  all  royalties  paid  from  May 
1,  1939  to  December  1,  1940,  or  a  total  of  $2750.33, 
making  the  total  pa\Tnent  due  to  said  one-third  in- 
terest on  December  1,  1940,  the  sum  of  $5091.18. 
That  the  said  Halverson  received  the  sum  of 
$6103.29  on  December  3,  1940,  and  said  amount  was 
an  overpayment  of  $1012.11.  That  from  December 
3,  1940  to  January  12,  1942,  said  Halverson  has 
received  royalties  on  said  one-sixth  interest  in  the 
sum  of  $3829.82,  but  that  he  should  have  received 
payment  on  one-twelfth,  making  an  overpayment  to 
him  for  that  period  of  $1914.91,  or  a  total  over- 
payment to  said  Halverson  in  the  simi  of  $2927.02. 
That  since  the  28th  day  of  August,  1939,  the  Trus- 
tee has  continued  to  pay  ten  per  cent  of  the  gross 
receipts  for  the  sale  of  ores  from  the  mining  prop- 
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erties  leased  and  optioned  to  it,  and  that  three- 
fourths  of  all  of  said  ten  per  cent  payments  be- 
longs to  the  Mount  Gaines  Mining  Company,  and 
that  only  one-fourth  of  said  payments  belongs  to 
the  beneficiaries  of  the  California  Pacific  Title  and 
Trust  Company  and  the  Title  Insurance  and  Guar- 
anty Company. 

That  there  is  now  due  and  owing  to  the  Mount 
Gaines  Mining  Company  on  account  of  such  over- 
payments, from  the  one-third  interest  herein  which 
was  decreed  to  C.  F.  Humphrey,  or  Humphrey  Es- 
tates, Inc.  $11,636.31,  and  from  the  one-third  in- 
terest decreed  to  Harry  Lee  Jones  the  sum  of  $11,- 
636.31,  and  from  the  interest  now  held  by  Byron 
Halverson  and  Joseph  J.  Mueller,  the  sum  of 
$2927.02,  and  that  the  same  has  not  been  paid  nor 
any  part  thereof. 

That  the  Mount  Gaines  Mining  Company  has 
been  the  owner  of  an  undivided  three-fourths  of  all 
of  said  mining  claims,  and  has  been  entitled  to  re- 
ceive an  undivided  three-fourths  of  all  [11]  the 
payments  made  since  August  28th,  1939,  except  for 
the  payments  hereinbefore  set  forth  which  have  been 
paid  to  the  petitioner  from  the  interest  originally 
decreed  to  W.  H.  Holcomb. 

That  your  petitioner  has  not  full  information  of 
all  claimants  or  parties  who  may  have  claims  as 
beneficiaries  of  the  two  Trustees,  and  that  if  there 
are  any  such  claimants  who  are  not  mentioned 
herein,  that  they  are  entitled  to  be  heard  herein, 
and  it  is  the  desire  of  the  petitioner  to  be  permitted 
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to  bring  in  such  additional  parties  as  may  be  in- 
terested in  the  subject  matter  of  this  proceeding. 

Wherefore,  your  petitioner  prays  the  judgment 
and  decree  of  this  Court : 

1.  That  the  Mount  Gaines  Mining  Company  is 
the  owner  of  an  undivided  three-fourths  of  all  of 
the  mining  claims  under  the  lease  and  option  grant- 
ed by  J.  W.  Humphrey  to  Yates  and  Binns,  and 
assigned  to  the  Mount  Gaines  Mining  Company,  as 
set  out  in  ''Exhibit  A'',  and  that  said  Mount  Gaines 
Mining  Company  was  such  owner  ever  since  Au- 
gust 28th,  1939. 

2.  That  the  Mount  Gaines  Mining  Company  is 
entitled  to  have  returned  to  it  three-fourths  of  all 
royalties  j^aid  to  the  California  Pacific  Title  and 
Trust  Company  and  the  Title  Insurance  and  Guar- 
anty Company  since  August  28th,  1939,  except  the 
amounts  which  have  been  returned  by  reason  of  the 
settlement  had  with  the  representatives  and  as- 
signees of  W.  H.  Holcomb,  said  sums  to  be  returned 
to  the  Mount  Gaines  Mining  Company  being  as  fol- 
lows: Humphrey  Estates,  Inc.  $11,636.31;  Harry 
Lee  Jones  and  his  assignees,  $11,636.31 ;  Byron  Hal- 
verson  and  Joseph  J.  Mueller  $2927.02,  and  that  said 
money  be  returned  and  paid  to  the  Mount  Gaines 
Mining  Company  within  a  reasonable  time  to  be 
fixed  by  the  [12]  Court,  and  that  said  claim  for  said 
money  be  also  decreed  to  be  a  lien  on  the  one-fourth 
interest  held  in  trust  for  said  named  parties  by  the 
California  Pacific  Title  and  Trust  Company  and 
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the  Title  Insurance  and  Guaranty  Company.  That 
in  the  event  said  money  is  not  paid  within  the  time 
fixed  by  this  Court,  that  the  said  Trustees  be  di- 
rected to  sell  the  said  undivided  one-fourth  interest 
to  the  highest  and  best  bidder,  and  that  the  said 
Mount  Gaines  Mining  Company  by  permitted  to 
be  a  bidder  at  such  sale;  that  the  said  Trustees 
from  the  proceeds  of  said  sale  pay  the  said  sum  of 
$26,199.64  to  the  Mount  Gaines  Mining  Company, 
and  that  in  the  event  that  the  proceeds  from  said 
sale  are  insufficient  to  pay  the  amount  due  the 
Mount  Gaines  Mining  Company,  that  this  Court 
direct  that  a  deficiency  judgment  be  docketed 
against  the  said  named  parties  in  such  sum  or  sums 
as  the  Court  may  direct. 

3.  That  the  Court  direct  the  Trustees,  California 
Pacific  Title  and  Trust  Company,  and  Title  Insur- 
ance and  Guaranty  Company,  to  convey  the  title  to 
an  undivided  three-fourths  of  all  of  the  mining 
claims  mentioned  in  said  lease  and  option  to  the 
Mount  Gaines  Mining  Company,  and  that  its  title 
be  quieted  to  such  three-fourths  interest  against  all 
parties  making  claim  or  claims  for  any  portion  of 
said  undivided  three-fourths  interest. 

4.  That  your  petitioner  be  directed  to  continue 
to  pay  to  the  Title  Insurance  and  Guaranty  Com- 
pany the  said  ten  per  cent  rental  and  royalties,  and 
that  all  but  one-sixth  of  said  royalties  be  impound- 
ed and  held  by  it  as  Trustee  for  the  parties  to  this 
proceeding,  or  those  legally  entitled  to  the  same, 
until  the  further  order  of  this  Court ;  that  one-sixth 
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of  said  royalties  so  paid  be  returned  to  this  Trustee 
on  account  of  the  interest  heretofore  received  by 
the  Mount  Gaines  Mining  Company  by  virtue  of 
the  Decree  and  settlement  of  November  27th,  1940. 

5.  That  this  Court  issue  its  order  directed  to  the 
[13]  said  parties  named  in  this  petition,  and  each 
of  them,  requiring  them  and  each  of  them  to  appear 
before  this  Court  at  a  date  and  at  a  time  to  be  fixed 
by  this  Court,  then  and  there  to  show  cause,  if  any 
they  have,  why  the  demands  and  relief  prayed  for 
herein  should  not  be  granted.  That  during  the  pend- 
ency of  this  proceeding,  that  they  and  each  of  them, 
take  no  action  or  proceeding,  except  with  permis- 
sion of  this  Court,  to  interfere  with  or  prevent  the 
operation  of  the  said  mining  claims  by  the  Trustee 
appointed  by  this  Court  in  said  proceedings  for 
reorganization,  and  that  said  parties  be  restrained 
and  enjoined  from  in  any  manner  interfering  with 
the  rights  of  the  Mount  Gaines  Mining  Company 
and  your  petitioner  in  the  protection  and  securing 
the  rights  of  said  debtor  corporation,  Mount  Gaines 
Mining  Company. 

6.  For  such  other  and  further  orders  as  may 
be  meet  and  proper. 

Dated  at  Reno,  Nevada  this  28th  day  of  February^ 
1942. 

(s)  JAMES  P.  HART 

Petitioner, 
(s)  JAMES  T.  BOYD 

Attorney  for  Petitioner.  [14] 
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EXHIBIT  A 

AGREEMENT 

This  Agreement  of  lease  with  option  to  purchase 
made  in  triplicate  and  entered  into  this  16th  day 
of  December  1933  by  and  between  J.  W.  Hmnphrey 
of  San  Francisco,  California,  hereinafter  called  the 
*' Owner",  and  Carl  W.  Yates  and  J.  E.  Binns,  both 
of  Los  Angeles,  California,  hereinafter  called  the 
^  ^Lessees'': 

Whereas,  J.  W.  Humphrey  is  the  Owner  of  cer- 
tain mining  properties  situate  in  Mariposa  County, 
California,  generally  known  as  the  Mount  Gaines, 
and  being  particularly  described  in  Exhibit  A,  here- 
to attached  and  made  a  part  hereof,  and  herein- 
after called  ''The  Mine"; 

Said  Owner  hereby  states  that  ceitain  parties 
assert  claims  against  the  title  to  said  mine  prop- 
erty, which  claims  the  Owner  denies;  and  said 
Owner  hereby  agrees  to  use  his  best  endeavors  to 
clear  the  title  of  said  property;  but  in  the  event 
he  fails  in  said  efforts  to  so  clear  the  title  of  said 
property,  said  Owner  shall  not  be  liable  to  the 
Lessees  for  damages  in  any  amount. 

Now  Therefore,  the  Owner  in  consideration  of 
the  Lessees  fulfilling  the  covenants  and  agreements 
herein  contained  to  be  by  them  kept  and  per- 
formed, does  by  these  presents  give  and  grant  unto 
the  Lessees  a  lease  for  the  period  of  ten  years  (10 
yrs.)  from  the  date  hereof  upon  said  Mine  and  all 
appurtenances  thereto  upon  the  following  terms  and 
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conditions  with  the  right  and  privilege  to  mine,  ex- 
tract, mill  and  remove  ores,  metals  and  values  there- 
from ; 

To  Wit :  That  ^vithin  thirty  days  (30  days)  after 
wi'itten  notice  of  clearance  of  said  title.  Lessees 
shall  enter  upon  and  have  possession  of  said  Mine 
and  all  appurtenant  thereto,  and  shall  within  the 
next  calendar  month  perform  or  cause  to  be  per- 
formed at  least  fifty  (50)  shifts  of  mine  work  in 
rehabilitation  of  said  mine,  or  exploration,  ex- 
ploitation, development  and  improvement  of  said 
mine  as  shall  be  such  as  is  necessary'  in  good  min- 
ing; and  in  the  ser-ond  calendar  month  and  each 
following  calendar  month  thereafter  shall  perform 
at  least  ninety  (90)  shifts  per  month: 

That  all  operations  of  said  Lessees  herein  shall 
be  in  accordance  with  the  laws  and  mine  and  mill 
regulations  of  the  State  of  California : 

That  said  Lessees  shall  carry  on  all  mining  and 
milling  operations  so  that  if  it  is  within  reason  and 
mining  possibilities,  such  work  shall  develop  as 
much  ore  as  is  now  in  sight  (developed  or  exposed) 
in  said  mine: 

That  Lessees  shall  pay  as  a  royalty  to  the  Owner 
ten  per  cent  (10%)  of  all  production  of  and  from 
said  mine,  from  the  gross  returns  of  ores  shipped 
and  sold,  the  returns  from  all  recovery  of  ores 
milled,  concentrates,  amalgams,  mint  returns  on 
bullion.  Said  royalty  payments  to  be  considered  as 
a  rental  only,  and  all  such  payments  to  be  made  in 
and  through  the  Security  First  National  Bank  of 
Los  Angeles,  California.  [15] 
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That  all  payments  shall  be  made  and  accom- 
panied by  a  duplicate  copy  of  such  returns,  not 
later  than  the  25th  day  of  following  calendar  month ; 
and  that  upon  said  25th  day  Lessees  shall  make  in 
writing  a  full  report  of  all  operations,  develop- 
ments, and  exposures  of  moment: 

That  the  Lessees  shall  pay  and  discharge  when 
due  and  when  delinquent  all  taxes  hereinafter  ac- 
cruing against  the  Mine  and  its  improvements  and 
shall  do  all  assessment  work  as  required  by  law, 
make  the  necessary  affidavits  and  record  the  same 
at  their  own  expense. 

That  said  Lessees  shall  use  all  diligence  in  the 
protection  and  continuity  of  title  of  all  present  ex- 
isting mining,  mineral  lo^cations,  water  and  tailing 
rights  and  those  that  may  legally  accrue  under  the 
maintenance  and  operation  of  said  Mine  property 
at  their  own  expense: 

That  the  Lessees  shall  post  and  keep  posted  legal 
non-liability  notices  for  said  Owner  and  record  a 
sworn  copy  of  the  same  in  the  records  of  Mariposa 
County  to  portect  the  Owner  against  any  debts  for 
labor,  material,  or  supplies ;  of  debts  of  said  Lessees 
upon  the  Mine  and  that  they  will  hold  and  save 
harmless  the  Owner  from  any  and  all  loss  or  damage 
arising  out  of  any  maintenance  or  operation  under 
this  agreement: 

That  the  Lessees  further  agree  that  all  equip- 
ment and  improvements  shall  be  then  deemed  af- 
fixed thereto  and  become  a  part  of  said  Mine  and 
subject  to  this  lease  and  option: 
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That  the  Lessees  shall  carry  legal  compensation 
insurance  on  all  men  by  them  employed  and  shall 
kee^D  complete  records  of  operations,  accounts,  min- 
ing maps  and  production,  which  together  with  all 
their  workings  and  milling  equipment  are  to  be 
open  to  full  inspection  of  the  OwTier  at  any  time: 

That  should  the  Lessees  fail  to  keep  any  of  the 
covenants  herein  provided,  or  to  carry  out  any  of 
said  covenants  contained,  then  the  Owner  shall  be 
released  therefrom  and  enter  forthwith  into  pos- 
session of  said  Mine  and  all  property  thereon. 

It  Is  Mutually  understood  and  agreed  by  all  the 
parties  hereto,  that  any  failure  of  the  Owner  to  in- 
sist upon  a  strict  compliance  of  the  terms  of  this 
agreement  by  the  Lessees  shall  not  constitute  or  be 
deemed  a  waiver  of  the  right  of  the  ow^ner  to  in- 
sist upon  such  compliance. 

It  Is  Further  agreed  that  any  contiguous  mining 
ground  that  can  and  may  be  located  and  any  water 
or  water  rights  that  may  be  denounced  or  in  any 
wise  acquired  for  use  of  operations  of  said  Mine 
or  mill,  shall  forthwith  become  the  property  of  said 
Mine  and  the  Owner  thereof  and  included  in  this 
lease  and  option. 

It  is  further  covenanted  and  agreed  that  all  the 
herein  terms  under  this  agreement  are  subject  to 
fire,  flood,  strikes  and  acts  of  God. 

In  consideration  of,  and  the  faithful  compliance 
thereto  by  said  Lessees  of  the  foregoing  agreement 
and  covenants  therein,  the  said  Owner  agrees  that 
upon  written  application  of  the  Lessees  to  grant 
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unto  said  Lessees  a  further  lease  upon  said  Mine, 
its  improvements  and  acquisitions,  an  extension  of 
this  lease  for  a  further  term  of  ten  years  mider 
the  same  covenants,  royalties  and  rights.  [16] 

Said  owner,  for  and  by  the  considerations  and 
agreements  herein  therefore  grants  unto  the  Lessees 
an  option  to  purchase  an  undivided  three-fourths 
(%)  interest  in  said  mine,  property  and  all  appur- 
tenances thereof  or  the  sum  of  Fifty  Thousand 
Dollars  (|50,000.00)  at  any  time  within  the  period 
of  this  lease  and  or  any  extension  of  time  thereof; 
provided  this  lease  shall  be  in  force  and  eife-ct.  Said 
purchase  price  shall  be  payable  as  follows:  Ten 
Thousand  Dollars  ($10,000.00)  to  be  paid  in  cash 
at  the  time  of  notice  to  the  first  party  of  the  ex- 
ercising of  said  option  to  purchase,  and  a  like  sum 
of  Ten  Thousand  Dollars  ($10,000.00)  to  be  paid 
on  or  before  the  expiration  of  each  and  every  period 
of  six  (6)  calendar  months  thereafter,  imtil  said 
purchase  price  of  Fifty  Thousand  Dollars  ($50,- 
000.00)  shall  be  fully  paid.  It  is  further  agreed 
that  seventy-five  per  cent  (75%)  of  the  royalties 
and  rental  payments  paid  under  this  lease  shall  be 
applied  and  credited  upon  the  purchase  price  of 
the  said  three-fourth  (%)  interest  in  said  prop- 
erty herein  provided  to  be  sold  in  event  the  second 
parties  exercise  said  option  and  purchase  said  prop- 
erty hereunder,  and  shall  from  time  to  time  be 
credited  upon  the  installment  of  purchase  price 
next  becoming  due  and  payable  after  the  first  in- 
stallment herein  mentioned. 
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It  is  agreed  that  in  the  event  the  Lessees  exer- 
cising the  before  mentioned  option  to  purchase,  the 
payment  shall  be  made  in  the  Bank  before  men- 
tioned herein  and  that  the  Owner  shall  upon  notice 
of  such  tender  of  payment  deposit  in  said  Bank 
a  good  and  sufficient  deed  of  conveyance  to  the  Op- 
tionees for  the  three-fourth  (%)  interest. 

It  is  mutually  miderstood  and  agreed  by  all  the 
parties  hereto  that  both  the  0^^^ler  and  Optionee- 
Lessee  shall  have  the  right  to  assign  any  or  all  of 
their  or  his  rights  under  this  agreement,  and  that 
each  and  all  conditions  and  rights  set  forth  herein 
shall  inure. to  the  benefit  of  and  be  binding  upon 
the  assigns,  heirs  and  executors  of  the  parties 
hereto. 

Within  three  months  after  work  is  commenced 
hereunder,  the  Lessees  shall  insure  buildings  and 
machinery  on  property  in  the  sum  of  Five  Thousand 
($5000.00).    Loss,  if  any,  payable  to  Owner. 

Time  is  the  essence  of  this  agreement. 

In  Witness  whereof,  the  parties  hereunto  have 
affixed  their  signatures  on  the  day  and  year  first 
above  written. 

J.  W.  HUMPHREY 

Owner 
CARL  W.  YATES 
J.  E.  BINNS 

Lessees-Optionees  [17] 

•^^ Exhibit  A"  of  Agreement 
This  Exhibit  excluded  as  per  Section  1  of  Prae- 
cipe for  Transcript  of  Record.  [18] 
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EXHIBIT  B 

NOTICE 

To  C.  F.  Humphrey,  W.  H.  Holeomb,  Harry  Lee 
Jones,  and  California  Pacific  Title  &  Trust 
Company,  Trustee: 

Please  take  notice  that  the  undersigned.  Mount 
Gaines  Mining  Company,  a  Corporation,  lessee  and 
optionee  under  that  certain  agreement  of  lease 
with  option  to  purchase,  made  the  16th  day  of  De- 
cember, 1933,  between  J.  W.  Humphrey,  therein 
called  the  '^ owner",  and  Carl  W.  Yates  and  J.  E. 
Binns,  therein  called  the  '^ lessees",  all  of  the  rights, 
title  and  interest  of  the  lessees  therein  named  hav- 
ing heretofore  been  assigned  to  the  undersigned 
Corporation,  hereby  elects  to  exercise,  and  does  ex- 
ercise, the  option  to  purchase  mentioned  in  said 
above  named  agreement;  further,  that  the  under- 
signed Corporation  has  paid  to  you,  the  present 
owners,  lessors  and  optionors  of  the  property  de- 
scribed in  said  above  mentioned  agreement,  and  or 
your  predecessors  in  interest,  as  royalties  falling 
due  thereunder,  the  full  sum  of  $13,333.34,  three- 
fourths  of  which  sum  may,  at  the  election  of  the 
undersigned,  be  applied  toward  and  upon  the  pur- 
chase price  of  said  property,  and  that  the  under- 
signed does  elect  that  three-fourths  of  the  amount 
of  said  royalties,  to-wit,  the  sum  of  $10,000,  do 
apply  upon  said  purchase  price  and  do  constitute 
the  $10,000  cash  payment  required,  pursuant  to  the 
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terms  of  the  above  mentioned  agreement,  to  be  paid 
upon  the  giving  of  this  notice. 

Dated:  May  25,  1937. 

[Corporate  Seal] 

MOUNT  GAINES  MINING 
COMPANY 
By    A.  G.  ILSENG 

President 
By    V.  A.  HARRIS 

Secretary  [19] 


EXHIBIT  C 

Letterhead  of 

CALIFORNIA  PACIFIC  TITLE  &  TRUST 

COMPANY 

148  Montgomery  Street 

Telephone  Sutter  3500 

San  Francisco 

June  9,  1937 

Mount  Gaines  Mining  Company, 
183  North  Martel  Avenue, 
Hollywood,  California. 

In  Re :  Trust  No.  1725 
Gentlemen : 

Referring  to  your  communication  dated  May 
25th,  1937,  apparently  deposited  in  the  United 
States  Mails  May  27th,  and  purporting  to  be  a  no- 
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tice  that  you  exercise  the  option  to  purchase  a 
three-quarters  interest  in  property  in  Mariposa 
County,  California,  known  as  Mount  Gaines  Mine, 
as  provided  in  a  certain  agreement  of  lease  made 
December  16th,  1933,  between  J.  ■  W.  Humphrey,  as 
Owmer,  and  Carl  W.  Yates  and  J.  E.  Binns,  as 
Lessees,  please  be  advised  that,  under  that  certain 
action  numbered  1474  in  the  Superior  Court  of  the 
County  of  Mariposa,  wherein  J.  W.  Humphrey 
was  plaintiff  and  Mt.  Gaines  Metals,  Inc.,  et  al, 
were  defendants,  the  midersigned  was  appointed 
Trustee  to  hold  in  trust  the  property  referred  to  in 
your  notice.  Under  the  provisions  of  such  judg- 
ment, the  action  of  the  undersigned  as  such  Trustee 
is  to  be  determined  by  the  united  instruv^tions  of 
all  the  Beneficiaries  named  therein.  The  under- 
signed has  not,  up  to  date,  received  the  instructions 
from  all  of  said  Beneficiaries,  but  in  the  absence 
thereof  and  in  order  that  the  failure  of  the  under- 
signed to  reply  to  your  purported  election  to  ex- 
ercise the  option  which  you  claim  to  have,  may  not 
be  construed  as  in  any  way  affecting  any  of  the 
Beneficiaries  of  this  Trust,  or  their  rights  therein, 
you  are  advised  that  the  undersigned  cannot  a-ccept 
your  purported  election  to  exercise  your  claimed 
option. 

Furthermore,  it  is  claimed  by  some  of  the  Ben- 
eficiaries above  referred  to  that  your  right  to  exer- 
cise said  option  has  been  heretofore  lost  by  your 
failure  to  comply  with  the  terms  and  provisions  of 
said  Lease,  due  notice  of  which  non-compliance 
has  heretofore  been  given  you. 
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Also,  without  in  any  manner  waiving  the  termina- 
tion of  your  right  to  exercise  said  option,  that  said 
purported  notice  is  of  no  force  or  effect  and  does 
not  constitute  an  election  to  exercise  said  purported 
option  for  the  reason  that  the  sum  of  Ten  Thousand 
and  No/100  (10,000.00)  Dollars  in  cash  did  not  ac- 
company your  said  notice,  the  payment  thereof  as 
■part  of  the  purchase  price  being  specifically  jjro- 
vided  for  under  the  terms  of  said  Lease. 

For  the  reasons  above  given,  your  purported  no- 
tice to  exercise  the  alleged  option  is  of  no  force  or 
effect,  nor  is  it  binding  upon  us,  nor  does  said  right 
to  exercise  said  option  any  longer  exist. 
Very  truly  yours, 

CALIFORNIA  PACIFIC  TITLE 
&  TRUST  COMPANY 
By  (Sgnd.)  HARRY  GEBALLE 

Its  Assistant  Trust  Officer 
HG:AG 
Registered  Mail 
Ret.  Rec.  Req. 

[Endorsed] :  Piled  March  2,  1942.  [20] 
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[Title  of  District  Court  and  Causes.] 

MOTION  OF  RESPONDENT  TITLE  INSUR- 
ANCE AND  GUARANTY  COMPANY  TO 
DISMISS  PROCEEDING  AND  TO  QUASH 
SERVICE  OF  PROCESS. 

Now  comes  Title  Insurance  and  Guaranty  Com- 
pany, a  corporation,  as  trustee  under  the  trust  re- 
ferred to  in  the  petition  hereinafter  mentioned,  and, 
appearing  herein  specially  for  the  sole  purpose  of 
these  motions,  moves  the  Honorable  above  entitled 
court  as  follows: 

1.  To  vacate  the  order  of  said  court  made  on  the 
2nd  day  of  March,  1942,  in  so  far  as  it  directs  serv- 
ice of  a  copy  of  said  order  and  of  the  petition  re- 
ferred to  therein  upon  this  respondent,  on  the 
ground  that  said  respondent  is  a  corporation,  or- 
ganized under  the  laws  of  the  State  of  California, 
[24]  and  was  not  and  is  not  subject  to  service  of 
process  within  the  District  of  Nevada,  and  on  the 
ground  that  said  respondent  has  not  been  served 
with  process  in  the  District  of  Nevada,  all  of  which 
appears  in  the  affidavit  of  Walter  C.  Clark  hereto 
annexed,  marked  ^^ Exhibit  A",  and  made  a  part 
hereof. 

2.  To  dismiss  the  petition  dated  February  28th, 
1942,  filed  in  the  above  entitled  proceedings  by 
James  P.  Hart,  petitioner,  on  March  2nd,  1942,  and 
the  proceedings  based  thereon  as  to  this  respondent 
on  the  ground  that  certain  court  has  no  jurisdiction 
in  this  proceeding  to  entertain  said  petition  as  to 


30  James  P.  Hart,  Trustee,  etc.  vs. 

said  respondent  nor  in  this  proceeding  to  grant  any 
of  the  relief  prayed  for  in  said  petition  as  against 
said  respondent,  and  on  the  ground  that  said  peti- 
tion fails  to  state  a  claim  upon  which  relief  can 
be  granted  against  said  respondent  in  this  proceed- 
ing, as  more  clearly  appears  from  the  allegations 
of  said  petition,  the  aforesaid  affidavit  of  Walter 
C.  Clark,  and  the  affidavit  of  A.  V.  Salerno  hereto 
annexed,  marked  ^'Exhibit  B"  and  made  a  part 
hereof. 

3.  To  dismiss  said  petition  and  the  proceedings 
based  thereon  on  the  ground  that  said  petition  fails 
to  state  a  claim  upon  which  any  relief  can  be  grant- 
ed against  this  respondent. 

EDWARD  D.  LANDELS 
LANDELS,  WEIGEL 

AND  CROCKER 
STONEY,  ROULEAU, 
STONEY  &  PALMER 
Attorneys  for  Respondent 
Title  Insurance  and 
Guaranty  Company 

130  Montgomery  Street, 
San  Francisco,  California 

[25] 
To   James  T.  Boyd 

Attorneys  for  Petitioner, 
Suite  217  E.  D.  Lyon  Bldg., 
Reno,  Nevada. 
Please  take  notice  that  the  undersigned  will  bring 
the  foregoing  motion  on  for  hearing  before  the  above 
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entitled  court  in  Carson  City,  Ormsby  County,  State 
of  Nevada,  on  the  6th  day  of  April,  1942,  at  10:00 
o'clock  A.  M.  of  said  day,  or  as  soon  thereafter  as 
counsel  can  be  heard. 

EDWARD  D.  LANDELS 
LANDELS,  WEIGEL 

&  CROCKER 
STONEY,  ROULEAU, 
STONEY  &  PALMER 
Attorneys  for  Respondent 
Title  Insurance  and  Guar- 
anty Company, 

130  Montgomery  Street, 
San  Francisco,  California 

Service  of  a  copy  of  the  within  motion  and  of  the 
affidavits  therein  referred  to  is  hereby  admitted 
this         day  of  April,  1942. 

JAMES  T.  BOYD 

Attorney  for  Petitioner 
James  P.  Hart.  [26] 


EXHIBIT  ^^A'' 
[Title  of  District  Court  and  Causes.] 

AFFIDAVIT  OF  WALTER  C.  CLARK 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Walter  C.  Clark,  being  first  duly  sworn,  deposes 
and  says : 
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That  he  is  and  for  manv  years  has  been  an  offi- 
cer,  to-wit,  a  Vice-President  of  Title  Insurance  and 
Guaranty  Company,  a  corporation ; 

That  said  Title  Insurance  and  Guaranty  Com- 
pany was  organized  as  a  corporation  under  the  laws 
of  the  State  of  California  and  ever  since  the  date 
of  its  incorporation  has  been  and  it  now  is  a  cor- 
poration organized  under  the  laws  of  said  State  of 
California,  and  that  ever  since  its  incorporation 
[27]  has  been  and  it  now  is  a  citizen  and  resident 
of  said  State  of  California  and  a  non-resident  of 
the  State  of  Nevada ; 

That  said  Title  Insurance  and  Guaranty  Com- 
pany has  never  transacted  any  business  in  the  said 
State  of  Nevada,  has  never  m.aintained  an  office  in 
the  said  State  of  Nevada  and  has  never  maintained 
or  had  an  agent  in  the  said  State  of  Nevada  for 
the  transaction  of  business ; 

That  on  the  6th  day  of  March,  1942,  there  was 
delivered  to  this  affiant  in  the  City  and  County  of 
San  Francisco,  State  of  California,  a  document 
purporting  to  be  a  copy  of  a  petition  dated  Febru- 
ary 28,  1942,  bv  one  James  P.  Hart,  as  petitioner, 
filed  m  the  above  entitled  matter  on  March  2,  1942, 
and  a  document  purporting  to  be  a  copy  of  an  Or- 
der to  Show  Cause  and  Temporary  Restraining 
Order  issued  by  the  above  entitled  court  on  March 
2,  1942,  directed  to  said  Title  Insurance  and  Guar- 
anty Company  and  others ;  that  neither  the  original 
nor  any  copy  of  said  petition  or  of  said  order  to 
show  cause  nor  any  process  issuing  out  of  the  above 
entitled  court  has  been  served  upon  affiant  nor  upon 


Calif,  Pac,  Title  dc  Trust  Co,,  et  al.  33 

any  other  officer  or  agent  of  said  Title  Insurance 
and  Guaranty  Company  within  the  said  State  of 
Nevada. 

That  said  Title  Insurance  and  Guaranty  Com- 
pany has  not  consented  and  does  not  now  consent 
to  the  jurisdiction  of  the  above  entitled  court  in 
the  above  entitled  proceeding  to  hear  or  to  deter- 
mine the  issues  raised  in  said  petition  or  to  grant 
the  relief  therein  prayed  for  against  said  Title  In- 
surance and  Guaranty  Company  or  to  exercise  any 
jurisdiction  of  said  company  in  this  proceeding. 

WALTER  C.  CLARK 
Subscribed  and  sworn  to  before  me  this  2nd  day 
of  April,  1942. 

[Seal]  EMI  EGGERS  DEL  BONO 

Notary  Public  in  and  for  the 
City    and    County    of    San 
Francisco,    State    of    Cali- 
fornia. 
My  Commission  expires  December  14,  1942.  [28] 


EXHIBIT  ^^B" 
[Title  of  District  Court  and  Causes.] 

AFFIDAVIT  OF  A.  V.  SALERNO 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

A.   V.   Salerno,  being  first  duty  sworn,  deposes 
and  says : 
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That  prior  to  the  3rd  day  of  Sex)tember,  1940, 
affiant  was,  ever  since  has  been,  and  now  is  Assist- 
ant Trnst  Officer  of  Title  Insurance  and  Guaranty 
Company,  a  corporation,  and  as  such,  during  all 
of  said  time,  has  had  the  management  of  all  of  those 
trusts  under  which  said  corporation  has  acted  as 
trustee.  [29] 

That  on  February  21st,  1936,  the  Sui)erior  Court 
of  the  State  of  California,  in  and  for  the  County  of 
Mariposa,  in  an  action  entitled  '^J.  W.  Humphrey, 
Plaintiff,  vs.  Mount  Gaines  Metals,  Inc.,  a  corpora- 
tion, E.  W.  Grant,  A.  J.  Grant,  his  wife,  A.  Hart, 
May  M.  Hart,  his  wife,  E.  K.  Davis,  Harry  Lee 
Jones,  C.  P.  Humphrey,  Defendants,  No.  1474'', 
made  its  decree  by  which  J.  W.  Humphrey  was  di- 
rected to  convey  the  legal  title  to  the  mining  claims 
described  in  a  certain  lease  between  J.  W.  Hum- 
phrey as  ''owner''  and  Carl  W.  Yates  and  J.  E. 
Binns,  as  ''lessees",  dated  December  16th,  1933,  a 
copy  of  which  is  marked  Exhibit  "A"  and  is  at- 
tached to  the  petition  of  James  P.  Hart,  dated  Feb- 
ruary 28,  1942,  on  file  in  the  above  entitled  matter, 
to  California  Pacific  Title  &  Trust  Company  as 
trustee  for  W.  H.  Holcomb,  Harry  Lee  Jones  and 
C.  F.  Humphrey. 

That  thereafter  J.  W.  Humphrey  did  convey  said 
mining  claims  to  said  California  Pacific  Title  & 
Trust  Company  as  directed  by  said  decree : 

That  from  February  21st,  1936,  to  September 
3rd,    1940,    said    California   Pacific   Title   &   Trust 
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Company  held  the  title  to  said  mining  claims  as 
trustee  for  J.  W.  HumjArey,  W.  H.  Holcomb,  Harry 
Lee  Jones  or  their  assignees ; 

That  on  September  3rd,  1940,  said  California 
Pacific  Title  &  Trust  Company  resigned  as  trustee 
under  the  trust  created  by  said  decree  of  the  Su- 
perior Court  of  the  State  of  California,  in  and  for 
the  County  of  Mariposa,  and  that  on  said  day  its 
resignation  was  accepted  by  said  Superior  Court 
and  said  Title  Insurance  and  Guaranty  Company 
by  order  of  said  court  dated  September  3rd,  1940, 
was  appointed  as  trustee  under  the  aforesaid  trust 
in  the  place  and  stead  of  said  California  Pacific 
Title  &  Trust  Company.  [30] 

That  thereafter  and  on  September  6th,  1940,  said 
California  Pacific  Title  &  Trust  Company,  pursuant 
to  said  last  mentioned  decree,  conveyed  said  mining 
claims  to  Title  Insurance  and  Guaranty  Company 
by  a  deed  which  was  recorded  in  the  office  of  the 
County  Recorder  of  Mariposa  County,  California, 
in  Volume  8  of  Official  Records,  at  page  181  ; 

That  ever  since  the  said  3rd  day  of  September, 
1940,  said  Title  Insurance  and  Guaranty  Company 
has  been  and  it  now  is  the  duly  appointed,  qualified 
and  acting  trustee  under  the  trust  created  by  the 
final  judgment  made  and  entered  on  or  about  Febru- 
ary 21st,   1936,  in  the  aforesaid  action  of  J.  W. 
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Humphrey,    plaintiff,    vs.    Mount    Gaines    Metals, 
Inc.,  et  al,  defendants. 

A.  V.  SALERNO 
Subscribed  and  sworn  to  before  me  this  2nd  day 
of  April,  1942. 

[Seal]  EMI  EGGERS  DEL  BONO 

Notary  Public  in  and  for  the 
City    and    County    of    San 
Francisco,    State    of    Cali- 
fornia. 
My  Commission  Expires  December  14,  1942. 

[Endorsed]  :  Filed  April  4,  1942.  [31] 
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[Title  of  District  Court  and  Causes.] 

MOTIOX  OF  RESPONDENT  TO  DISMISS 
PROCEEDING  AND  TO  QUASH  SERV- 
ICE OP  PROCESS. 

Now  comes  California  Pacific  Title  &  Trust  Com- 
pany, and  appearing  solely  for  the  purpose  of 
these  motions,  moves  the  court  as  follows : 

1.  To  vacate  the  order  of  this  court  made  on 
March  2,  1942,  in  so  far  as  it  directs  service  of  a 
copy  thereof  and  of  the  petition  referred  to  therein 
upon  this  respondent  and  to  quash  the  service 
thereof  upon  this  respondent  on  the  ground  that 
this  respondent  is  a  corporation,  organized  under 
the  laws  of  California,  and  was  not  and  is  not  sub- 
ject to  service  of  process  [32]  within  the  District 
of  Nevada,  and  on  the  ground  that  this  respondent 
has  not  been  properly  served  with  process  in  this 
action  nor  been  served  with  process  in  the  District 
of  Nevada,  all  of  which  more  clearly  appears  in  the 
affidavits  of  Wm.  H.  Smith,  Jr.  and  Harry  Geballe 
hereto  annexed  as  Exhibit  ^^A''  and  Exhibit  ^^B", 
respectively. 

2.  To  dismiss  the  petition  dated  February  28, 
1942,  filed  in  the  above  proceedings  by  James  P. 
Hart,  Petitioner,  on  March  2,  1942,  and  the  pro- 
ceedings based  thereon  as  to  this  respondent  on  the 
ground  this  court  has  no  jurisdiction  in  this  pro- 
ceedings to  entertain  said  petition  as  to  this  re- 
spondent nor  in  this  proceeding  to  grant  any  of  the 
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relief  prayed  for  in  said  petition  as  against  this 
respondent,  and  on  the  ground  that  said  petition 
fails  to  state  a  claim  upon  which  relief  can  be 
granted  against  this  respondent  in  this  proceeding, 
as  more  clearly  appears  from  the  allegations  of  said 
petition  and  the  affidavits  of  Wm.  H.  Smith,  Jr. 
and  Harry  Greballe  hereto  annexed  as  Exhibits  '^A'' 
and  '^B"  respectively. 

3.  To  dismiss  said  petition  and  the  proceedings 
based  thereon  on  the  ground  that  said  petition  fails 
to  state  a  claim  upon  which  any  relief  can  be  grant- 
ed against  this  respondent. 

EDWARD  D.  LANDELS 
LANDELS,  WEIGEL 

&  CROCKER 
STONEY,  ROULEAU, 
STONEY  &  PALMER 
Attorneys  for  Respondent 
California  Pacific  Title  & 
Trust  Company 
275  Bush  Street, 
San  Francisco,  California 

To   James  T.  Boyd 

Attornevs  for  Petitioner 
Suite  217  E.  D.  Lvon  Bid?. 
Reno,  Nevada. 
Please  take  notice  that  the  undersigned  will  bring 
the  above  motion  on  for  hearing  before  this  Court 
in  Carson  City,  Ormsby  County,  State  of  Nevada, 
on  the  6th  day  of  April,  [33]  1942,  at  10  o'clock 
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A.   M.,   or   as   soon  thereafter   as   counsel   can  be 
heard. 

EDWARD  D.  LANDELS 
LANDELS,  WEIGEL 

&  CROCKER 
STONEY,  ROULEAU, 
STONEY  &  PALMER 
Attorneys  for  Respondent 
California  Pacific  Title  & 
Trust  Company 
275  Bush  Street, 
San  Francisco,  California 

Service  of  a  copy  of  the  within  motion  and  of  the 
affidavits  therein  referred  to  admitted  this  4th  day 
of  April,  1942. 

JAMES  T.  BOYD 

Attorney  for  Petitioner 
James  P.  Hart  [34] 


EXHIBIT  '^A" 
[Title  of  District  Court  and  Causes.] 

AFFIDAVIT  OF  WM.  H.  SMITH,  JR. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Wm.  H.  Smith,  Jr.,  being  first  duly  sworn,  de- 
poses and  says : 
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That  be  is,  and  for  many  years  has  been,  Secre- 
tary of  the  California  Pacific  Title  &  Trust  Com- 
pany, a  corporation; 

That  California  Pacific  Title  &  Trust  Company 
was  organized  as  a  corporation  under  the  laws  of 
California  and  ever  since  the  date  of  its  incorpo- 
ration was  and  now  is  a  corporation  organized  un- 
der the  laws  of  California  and  that  ever  since  its 
[35]  incorporation  was  and  is  now  a  citizen  and 
resident  of  California  and  a  non-resident  of  Ne- 
vada ; 

That  California  Pacific  Title  &  Trust  Company 
has  never  transacted  any  business  in  the  State  of 
Nevada,  has  never  maintained  an  office  in  the  State 
of  Nevada  and  has  never  maintained  or  had  an 
agent  in  the  State  of  Nevada  for  the  transaction 
of  business; 

That  there  was  delivered  to  this  affiant  on  March 
6,  1942,  in  the  City  of  San  Francisco,  State  of 
California,  a  document  purporting  to  be  a  copy  of 
a  petition  dated  February  28,  1942,  by  one  James 
P.  Hart,  as  petitioner,  filed  in  the  above  entitled 
matter  on  March  2,  1942,  and  a  document  purport- 
ing to  be  a  copy  of  an  Order  to  Show  Cause  and 
Temporary  Restraining  Order  issued  by  the  above 
entitled  court  on  March  2,  1942,  directed  to  Cali- 
fornia Pacific  Title  &  Trust  Company  and  others; 
that  neither  the  original  nor  any  copy  of  said  peti- 
tion or  of  said  order  to  show  cause  nor  any  process 
issuing  out  of  the  above  entitled  court  has  been 
served  upon  affiant  nor  upon  any  other  officer  or 
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agent  of  California  Pacific  Title  &  Trust  Company 
within  the  State  of  Nevada ; 

That  California  Pacific  Title  &  Trust  Company 
has  not  and  does  not  now  consent  to  the  jurisdic- 
tion of  the  above  entitled  court  in  the  above  enti- 
tled proceeding  to  hear  or  to  determine  the  issues 
raised  in  said  petition  or  to  grant  the  relief  therein 
prayed  for  against  California  Pacific  Title  &  Trust 
Company  or  to  exercise  any  jurisdiction  of  said 
company  in  this  proceeding. 

Dated:  April  1,  1942. 
(illegible  presumed  to  be)     WM.  H.  SMITH 

Subscribed  and  sw^orn  to  before  me  this  1st  day 
of  April,  1942. 

[Seal]  DOROTHY  H.  McLENNAN 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.  [36] 


EXHIBIT  ^^B'' 

[Title  of  District  Court  and  Causes.] 

AFFIDAVIT  OF  HARRY  GEBALLE 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Harry  Geballe,  being  first  duly  sworn,  deposes 
and  says : 

That  from  before  February  21,  1936,  to  and  until 
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after  September  6,  1940,  he  was  assistant  Trust 
Officer  of  California  Pacific  Title  &  Trust  Com- 
pany, and  as  such,  during  all  of  said  time,  had  the 
management  of  those  trusts  under  which  said  com- 
I)any  acted  as  trustee ; 

That  on  February  21,  1936,  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  County 
of  Mariposa,  in  an  [37]  action  entitled  J.  W.  Hum- 
phrey, Plaintiff,  vs.  Mount  Gaines  Metals,  Inc.,  a 
corporation,  E.  W.  Grant,  A.  J.  Grant,  his  wife, 
A.  Hart,  May  M.  Hart,  his  wife,  E.  K.  Davis,  Harry 
Lee  Jones,  C.  F.  Humphrey,  Defendants,  made  its 
decree  by  which  J.  AV.  Humphrey  was  directed  to 
convey  the  legal  title  to  the  mining  claims  described 
in  a  certain  lease  between  J.  W.  Humphrey  as 
*' owner''  and  Carl  W.  Yates  and  J.  E.  Binns,  as 
** lessees",  dated  December  16,  1933,  a  copy  of 
which  is  marked  Exhibit  ''A"  and  is  attached  to 
the  petition  of  James  P.  Hart,  dated  February  28, 
1942,  on  file  in  the  above  entitled  matter,  to  Cali- 
fornia Pacific  Title  &  Trust  Company  as  trustee  for 
W.  H.  Holcomb,  Harry  Lee  Jones  and  C.  F.  Hum- 
phrey. 

That  thereafter  J.  W.  Humphrey  did  convey  said 
mining  claims  to  California  Pacific  Title  &  Trust 
Company  as  directed  by  said  decree ; 

That  from  February  21,  1936,  to  September  3, 
1940,  California  Pacific  Title  &  Trust  Company  held 
the  title  to  said  mining  claims  as  trustee  for  J.  W. 
Humphrey,  W.  H.  Holcomb,  Harry  Lee  Jones  or 
their  assignees; 
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That  on  September  3,  1940,  California  Pacific 
Title  &  Trust  Company  resigned  as  trustee  under 
the  trust  created  by  said  decree  of  the  Suj^erior 
Court  of  the  State  of  California  in  and  for  the 
County  of  Mariposa,  and  that  on  said  day  its  resig- 
nation was  accepted  by  said  Superior  Court  and 
Title  Insurance  and  Guaranty  Company  was  by 
said  Court  appointed  trustee  thereof  in  its  stead 
by  a  decree  made  by  said  Court  in  the  aforemen- 
tioned action  on  September  3,  1940 ; 

That  thereafter  and  on  September  6,  1940,  Cali- 
fornia Pacific  Title  &  Trust  Company,  pursuant  to 
said  decree,  conveyed  said  mining  claims  to  Title 
Insurance  and  Guaranty  Company  by  a  deed  which 
was  recorded  in  Vol.  8  of  Official  Records,  page  181, 
of  Mariposa  County,  California ;  [38] 

That  since  said  6th  day  of  September,  1940,  Cali- 
fornia Pacific  Title  &  Trust  Company  has  had  no 
interest  or  title  in  said  mining  claims  whether  as 
trustee  or  otherwise  and  does  not  now  have  or  claim 
to  have  any  title  or  right  of  possession  thereto. 

Dated:  April  1,  1942. 

HARRY  GEBALLE 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  April,  1942. 

[Seal]  DOROTHY  H.  McLENNAN 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]  :  Filed  April  4,  1942.  [39] 
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[Title  of  District  Court  and  Causes.] 

PROPOSED  AMENDMENT 

Now  Comes  the  Trustee  and  in  compliance  with 
the  order  of  the  Court  heretofore  made  permitting 
him  to  propose  amendments  to  the  Petition  for 
Order  to  Show  Cause  respectfully  submits  the  fol- 
lowing amendment  to  be  inserted  on  Page  3,  fol- 
lowing the  words,  ^^as  trustee"  appearing  on  Line 
27,  page  3,  and  preceeding  the  words  ^Hhat  on  or 
about ' '  appearing  on  Line  28,  Page  3 : 

^^That  your  petitioner  is  informed  and  believes 
and  on  such  information  and  belief  alleges;  that 
subsequent  to  the  entry  of  the  decree  in  case  1474, 
and  prior  to  the  filing  of  this  i3etition,  the  benefici- 
aries of  the  said  Trust  assigned  their  interest  or 
])arts  of  their  interest  to  various  parties  [76]  and 
your  petitioner  is  informed  and  believes  that  C.  F. 
Hum])hrey  has  assigned  all  of  his  interest  in  said 
Trust  to  the  Humphrey  Estates,  Inc.;  that  Harry 
Lee  Jones  assigned  an  interest  in  his  1/3  to  Arthur 
J.  Edwards,  D.  R.  Gustaveson,  James  S.  Hazen 
and  Persis  E.  Hazen ;  that  W.  H.  Holcomb  assigned 
various  interests  in  his  1/3  but  that  such  1/3  in- 
terest is  now  ow^ned  by  Byron  Halverson  and  Joseph 
J.  Mueller  1/2  of  the  said  1/3  or  1/6  of  the  whole 
and  your  Trustee  is  the  owner  of  1/2  of  the  said 
1/3  or  1/6  of  the  whole. 

That  the  said  above  named  parties  claim  an  es- 
tate or  interest  in  said  3/4  interest  adverse  to  this 
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petitioner  but  all  such  claim  or  right  is  subject  to 
the  claims  and  rights  of  this  petitioner  to  the  said 
3/4  interest  and  that  the  said  named  parties  have 
not  any  estate,  right,  title,  or  interest  whatever  in 
said  3/4  interest  or  any  part  thereof. ' ' 

JAMES  T.  BOYD 

Attorney  for  Trustee 
July     2,     1942 — Ordered     proposed     amendment 
granted. 

O.  E.  B. 

Clerk. 
[Endorsed] :  Piled  June  4, 1942.  [77] 


In  the  District  Court  of  the  United  States 
in  and  for  the  District  of  Nevada 

MINUTES  OF  COURT 
Friday,  September  25,  1942 

[Title  of  Causes.] 

The  petition  of  J.  P.  Hart,  Trustee,  for  order  to 
show  cause,  filed  herein  March  2nd,  1942,  and  di- 
rected to  the  California  Pacific  Title  and  Trust 
Company,  et  al,  answers  to  order  to  show  cause  and 
special  appearances  and  motions  to  dismiss  of  re- 
spondents, based  on  jurisdictional  and  other 
grounds,  having  heretofore  been  heard,  submitted 
on  briefs  and  by  the  Court  taken  under  advise- 
ment, It  Is  Ordered  that  the  motions  to  dismiss 
are  granted  without  prejudice.  The  Court  now  files 
written  opinion.  [80] 
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In  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  District  of  Nevada 

No.  A-34-A 

In  the  Matter  of 

INTERNATIONAL    MINING    &   MILLING 
COMPANY,  a  corporation. 

Debtor. 

No.  A-35-A 

In  tlie  Matter  of 

MOUNT   GAINES   MINING   COMPANY,  a 

corporation. 

Debtor. 

In  Proceedings  for  Reorganization  of  a  Corporation 

OPINION  AND  DECISION  ON  MOTIONS  TO 
DISMISS  PETITION  OF  TRUSTEE  RE 
MINE  OWNERSHIP. 

Norcross,  District  Judge. 

The  Trustees  of  above  named  Debtors  filed  a  Peti- 
tion for  an  Order  to  show  cause  why  the  Mount 
Gaines  Mining  Company,  Debtor,  should  not  be 
granted  'Hhe  judgment  and  decree  of  this  Court:" 
that  said  Debtor  ^'is  the  owner  of  an  undivided 
three-fourths  of  all  of  the  mining  claims"  under  a 
certain  lease  and  option,  set  out  as  '' Exhibit  A"  to 
said  Petition,  and  '^was  such  owner  ever  since 
August  28,  1939,"  and  for  other  incidental  matters. 
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A  number  of  special  appearances  have  been  en- 
tered and  motions  to  dismiss  interposed,  based  on 
jurisdictional  and  other  grounds. 

The  basic  question  of  law  upon  the  hearing  of  the 
motions  to  dismiss  presents,  primarily,  the  con- 
struction to  be  placed  upon  the  said  lease  and  op- 
tion. The  following  excerpts  [81]  therefrom  will 
sufficiently  present  the  question : 


^^This  Agreement  of  lease  with  option  to 
purchase  *   ^   *  entered  into  this  16th  day  of 

December,  1933  by  and  between  *  *  *  : 

*  -j^-         * 

'^Now  Therefore,  the  Owner  in  consideration 
of  the  Lessees  fulfilling  the  covenants  and  agree- 
ments herein  contained  to  be  by  them  kept 
and  performed,  does  by  these  presents  give  and 
grant  unto  the  Lessees  a  lease  for  the  period  of 
ten  years  (10  yrs.)  from  the  date  hereof  upon 
said  Mine  and  all  appurtenances  thereto  upon 
the  following  terms  and  conditions  with  the 
right  and  privilege  to  mine,  extract,  mill  and  re- 
move ores,  metals  and  values  therefrom : 

*  *         * 

''That  said  Lessees  shall  carry  on  all  mining 
and  milling  operations  so  that  if  it  is  within 
reason  and  ming  possibilities,  such  work  shall 
develop  as  much  ore  as  is  now  in  sight  (devel- 
oped or  exposed)  in  said  mine : 

"That  Lessees  shall  pay  as  a  royalty  to  the 
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Owner  ten  per  cent  (10%)  of  all  production 
of  and  from  said  mine,  from  the  gross  returns 
of  ores  shipped  and  sold,  the  returns  from  all 
recovery  of  ores  milled,  concentrates,  amal- 
gams, mint  returns  on  bullion.  Said  royalty 
payments  to  be  considered  as  a  rental  only, 
and  all  such  payments  to  be  made  in  and 
through  the  Security  First  National  Bank  of 
Los  Angeles,  California. 

^'That  all  payments  shall  be  made  and  ac- 
companied by  a  duplicate  copy  of  such  re- 
turns, not  later  than  the  25th  day  of  following 
calendar  month ;  and  that  upon  said  25th  day 
Lessees  shall  make  in  writing  a  full  report  of 
all  operations,  developments,  and  exposures  of 

moment : 
*         *         * 

*' Li  consideration  of,  and  the  faithful  com- 
pliance thereto  by  said  Lessees  of  the  forego- 
ing agreement  and  covenants  therein,  the  said 
Owner  agrees  that  upon  written  application 
of  the  Lessees  to  grant  unto  said  Lessees  a 
further  lease  upon  said  Mine,  its  improvements 
and  acquisitions,  an  extension  of  this  lease 
for  a  further  term  of  ten  years  under  the  same 
covenants,  royalties  and  rights. 

'^Said  Owner,  for  and  by  the  considerations 
and  agreements  herein  therefore  grants  unto 
the  Lessees  an  option  to  purchase  an  undi- 
vided three-fourth  (%)  interest  in  said  mine, 
property  and  all  appurtenances  thereto  for  the 
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sum  of  Fifty  Thousand  Dollars  ($50,000.00)  at 
any  time  within  the  period  of  this  lease  and  or 
any  extension  of  time  thereof;  provided  this 
lease  shall  be  in  force  and  effect.  Said  pur- 
chase price  shall  be  payable  as  follows:  Ten 
Thousand  Dollars  ($10,000.00)  to  be  paid  in 
cash  at  the  time  of  notice  [82]  to  the  first  party 
of  the  exercising  of  said  option  to  purchase,  and 
a  like  sum  of  Ten  Thousand  Dollars  ($10,000.00) 
to  be  paid  on  or  before  the  expiration  of  each 
and  every  period  of  six  (6)  calendar  months 
thereafter,  until  said  purchase  price  of  Fifty 
Thousand  DoUars  ($50,000.00)  shall  be  fully 
paid.  It  is  further  agreed  that  seventy-five  per 
cent  (75%)  of  the  royalties  and  rental  pay- 
ments paid  under  this  lease  shall  be  applied  and 
credited  upon  the  purchase  price  of  the  said 
three-fourth  (^)  interest  in  said  property 
herein  provided  to  be  sold  in  event  the  second 
parties  exercise  said  option  and  purchase  said 
property  hereunder,  and  shall  from  time  to  time 
be  credited  upon  the  installment  of  purchase 
price  next  becoming  due  and  payable  after  the 
first  installment  herein  mentioned. 

^^It  is  agreed  that  in  the  event  the  Lessees 
exercising  the  before  mentioned  option  to  pur- 
chase, the  payment  shall  be  made  in  the  Bank 
before  mentioned  herein  and  that  the  Owner 
shall  upon  notice  of  such  tender  of  payment  de- 
posit in  said  Bank  a  good  and  sufficient  deed 
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of  conveyance  to  the  Optionees  for  the  three- 
fourth  ('}4)  interest." 

Exhibit  '^B''  of  the  Petition  is  a  copy  of  the  no- 
tice, claiming  election  to  exercise  the  option  to  pur- 
chase. The  material  portion  thereof  reads : 

''To  C.  F.  Humphrey,  *  ^  *  ^  and  California 
Pacific  Title  &  Trust  Company,  Trustee : 

"Please  take  notice  that  the  undersigned,  ^  ^  *, 
lessee  and  optionee  under  that  certain  agree- 
ment of  lease  with  option  to  purchase,  made 
the  16th  day  of  December,  1933,  *  ^  *  all  the 
rights,  title  and  interest  of  the  lessees  therein 
named  having  heretofore  been  assigned  to  the 
undersigned  Corporation,  hereby  elects  to  exer- 
cise, and  does  exercise,  the  option  to  purchase 
mentioned  in  said  above  named  agreement ;  fur- 
ther, that  the  undersigned  Corporation  has 
paid  to  you,  the  present  owners,  lessors  and 
optionors  of  the  property  *  *  *  and  or  your 
predecessors  in  interest,  as  royalties  falling 
due  thereunder,  the  full  sum  of  $13,333.34, 
three-fourths  of  which  sum  may,  at  the  elec- 
tion of  the  undersigned,  be  applied  toward  and 
upon  the  purchase  price  of  said  property,  and 
that  the  undersigned  does  elect  that  three- 
fourths  of  the  amount  of  said  royalties,  to-wit, 
the  sum  of  $10,000,  do  apply  upon  said  pur- 
chase price  and  do  constitute  the  $10,000,  cash 
payment   required,   pursuant  to   the  terms   of 


Calif,  Pac.  Title  &  Trust  Co.,  et  al  51 

the    above    mentioned    agreement,    to    be    paid 
upon  the  giving  of  this  notice. 

^^ Dated:  May  25,  1937. 

[Seal]  MOUNT  GAINES 

MINING  COMPANY 
By   A.  G.  ILS/NG, 

President."  [83] 

Exhibit  ^^C"  of  the  Petition,  is  a  copy  of  the 
reply  of  said  named  Trustee,  of  date  June  9,  1937, 
to  the  above  claim  (Exhibit  B)  of  exercise  of  option 
to  purchase.  The  said  reply  container  the  following 
statement : 

*^Also,  *  *  *  that  said  jDurported  notice  is  of 
no  force  or  effect  and  does  not  constitute  an 
election  to  exercise  said  purported  option  for 
the  reason  that  the  sum  of  Ten  Thousand  and 
No/100  (10,000.00)  Dollars  in  cash  did  not  ac- 
company your  said  notice,  the  payment  thereof 
as  part  of  the  purchase  price  being  specifically 
provided   for   under   the   terms   of   said  lease. 

^    *    4f       M 

It  is  clear  from  a  reading  of  the  ^^  agreement  of 
lease  with  option  to  purchase"  that,  if  such  option 
is  not  exercised  or  until  it  is  exercised  to  the  ex- 
tent of  first  i)ayment,  the  legal  relationship  of  the 
parties  continues  only  as  that  of  lessor  and  lessee. 
Until  there  is  ^^ notice"  of  exercise  of  the  ^^ option 
to  purchase,"  accompanied  with  ^^cash"  payment, 
of  first  installment,  it  is  specifically  provided  that 
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the  ^^ royalty"  payments  of  ''ten  per  cent  (10%)  of 
all  production''  are  ''to  be  considered  as  rental 
only/'  If  the  option  is  in  part  exercised,  by  the 
payment  of  one  or  more  of  the  installment  pay- 
ments, "as  in  the  agreement  of  lease  with  option" 
provided,  then,  mitil  final  payment  is  made,  "sev- 
enty-five per  cent  (75%)  of  the  royalties  and  rental 
payments  *  ^  *  shall  be  applied  and  credited  upon 
the  purchase  price  ^  *  *  and  shall  from  time  to 
time  be  credited  upon  the  installment  of  purchase 
price  next  becoming  due  and  payable  after  the  first 
installment  herein  mentioned."  The  above  quoted 
expression,  "royalties  and  rental  payments,"  clear- 
ly refer  to  the  preceding  expression  —  "Lessees 
shall  pay  as  a  royalty  to  the  Owner  ten  per  cent 
(10%)  of  all  production  *  *  *  .  Said  royalty  pay- 
ments to  be  considered  as  rental  only,  *  *  *  .  " 
After  the  first  installment  is  "paid  in  cash,"  then 
75%  of  the  amount  of  said  "royalty  payments"  are 
to  be  credited  upon  the  ensuing  purchase  price  in- 
stallment payments  as  they  [84]  fall  due,  and  not 
"as  rental  onlv." 

The  express  language  of  the  lease  and  option 
agreement  leaves  no  basis  for  an  interpretation  that 
the  said  payments,  made  prior  to  election  to  exer- 
cise the  option,  specifically  declared  "to  be  consid- 
ered as  rental  only"  may,  by  such  mere  declaration 
of  exercise  of  option,  be  so  changed  in  character 
that  three-fourths  of  the  amount  thereof,  thereto- 
fore paid,  ceases  to  be  "rental  only,"  as  expressly 
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designated  in  the  agreement,  but  the  property  of 
the  lessee  and  optionee  and  applicable,  if  sufficient 
in  amount,  to  payment  not  only  of  the  first  install- 
ment but  that  of  any  or  all  the  others. 

The  said  Debtor,  not  having  tendered  a  cash  pay- 
ment of  the  full  amount  of  the  first  installment  of 
the  total  option  purchase  price,  at  the  time  of  giv- 
ing written  notice  of  the  claimed  exercise  of  such 
option,  such  option  has  not  as  yet  been  complied 
with  and  the  Trustee  is  not  entitled  to  the  relief 
prayed  for  in  his  petition.  James  on  Option  Con- 
tracts Sees.  -813-817;  35  C.  J.  1038-1042,  sees.  181- 
187. 

The  motions  to  dismiss  are  granted  without  prej- 
udice. 

Dated  this  25th  day  of  September,  1942. 
/s/  PRANK  H.  NORCROSS 
District  Judge. 

[Endorsed] :  Filed  September  25,  1942.  [85] 
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NOTICE  OF  APPEAL 

To:  California  Pacific  Title  and  Trust  Company, 
a  corporation,  and  its  attorneys,  Landels,  Wei- 
gel,  and  Crocker,  and  Stoney,  Rouleau,  Stoney 
and  Palmer;  Title  Insurance  and  Guaranty 
Company,  a  corporation,  and  its  attorneys,  Lan- 
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dels,  Weigel,  and  Crocker,  and  Stoney,  Roulean, 
Stoney  and  Palmer;  Humphrey  Estates,  Inc., 
a  corporation,  and  its  attorneys,  Sterling  Carr 
and  Francis  P.  Walsh;  Ilarry  T^ee  Jones  and 
his  attorneys.  Sterling  Carr  and  Francis  P. 
Walsh;  Arthur  J.  Edwards  and  his  attorneys, 
Sterling  Carr  and  Francis  P.  Walsh;  D.  R. 
Gustaveson;  James  S.  Hazen  and  Persis  E. 
Hazen  and  their  attorneys.  Sterling  Carr  and 
Francis  P.  Walsh;  Byron  Halverson  and  Jo- 
seph J.  Mueller  and  their  attorneys,  Halverson 
and  Halverson; 

Please  Take  Notice  that  James  P.  Hart,  the  dulv 
appointed  Trustee  of  the  above  named  debtors  in 
proceedings  for  reorganization,  hereby  appeals  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  whole  of  that  certain  Order 
made  and  entered  in  this  action  on  the  25th  day  of 
September,  [86]  1942,  dismissing  Trustee's  petition 
for  order  to  show  cause  and  denying  said  petition. 

Dated  this  20th  day  of  October,  1942. 

JAMES  T.  BOYD 

Attorney  for  Petitioner 
James  P.  Hart. 

[Endorsed] :  Filed  Oct.  20,  1942.  [87] 
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[Title  of  District  Court  and  Causes.] 

CERTIFICATE  OF  CLERK,  U.   S.  DISTRICT 

COURT 

United  States  of  America, 
District  of  Nevada — ss. 

I,  O.  E.  Benham,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  the  Nevada, 
do  hereby  certify  that  I  am  custodian  of  the  rec- 
ords, papers  and  files  of  the  said  United  States  Dis- 
trict Court  for  the  District  of  Nevada,  including  the 
records,  papers  and  files  in  the  Matters  of  Inter- 
national Mining  and  Milling  Company,  and  Mount 
Gaines  Mining  Company,  Debtors,  said  matters  be- 
ing Nos.  A-34-A  and  A-35-A,  respectively,  on  the 
bankruptcy  docket  of  said  Court. 

I  further  certify  that  this  transcript,  consisting 
of  96  typewritten  pages  and  numbered  from  1  to 
96,  inclusive,  contains  a  full,  true  and  correct  tran- 
script of  the  procedings  in  said  matters  and  of  all 
papers  filed  therein,  as  set  forth  in  the  Praecipe 
for  Transcript  of  Record  filed  herein  by  James  T. 
Boyd,  Esq.,  attorney  for  the  appellant,  and  the 
praecipes  for  additional  portions  of  the  record  filed 
herein  by  Messrs.  Sterling  Carr  and  Francis  P. 
Walsh,  and  by  Messrs.  Landels,  Weigel  &  Crocker, 
and  Messrs.  Stoney,  Rouleau,  Stoney  &  Palmer,  at- 
torneys for  certain  respondents  and  [95]  appellees, 
all  of  which  praecipes  are  made  a  part  of  the  tran- 
script attached  hereto,  as  the  same  appear  from  the 
originals  of  record  and  on  file  in  my  office  as  such 
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Clerk  in  Carson  City,  State  and  District  aforesaid. 
And  I  further  certify  that  the  cost  of  preparing 
and  certifying  to  said  re(*ord,  amounting  to  $27.15, 
has  been  paid  to  nie  by  J.  P.  Hart,  Trustee  of  the 
above-named  Debtors,  and  api3ellant  herein. 

Witness  my  hand  and  the  seal  of  said  United 
States  District  Court  this  21st  day  of  December, 
1942. 

[Seal]  O.  E.  BENHAM 

Clerk,   r.    S.   District   Court. 

[96] 


[Endorsed]:  No.  10333.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  James  P. 
Hart,  Trustee  of  International  ]Mining  &  Milling 
Company,  a  corporation,  Debtor  and  Mount  Gaines 
Mining  Company,  a  corporation,  debtor.  Appellant, 
vs.  California  Pacific  Title  and  Trust  Company,  a 
corporation,  Title  Insurance  and  Guaranty  Com- 
pany, a  corporation,  Humphrey  Estates,  Inc.,  a  cor- 
poration, Harry  Lee  Jones,  Arthur  J.  Edwards,  D. 
R.  Gustaveson,  James  S.  Hazen,  Persis  E.  Hazen, 
Byron  Halverson  and  Joseph  J.  ^lueller.  Appellees. 
Transcript  of  Record.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Nevada. 

Filexi  December  23,  1942. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10333 

In  the  Matter  of 

JAMES  P.  HART  as  Trustee  for  International 
Mining  &  Milling  Company,  a  corporation,  and 
Mount  Gaines  Mining  Company,  a  corporation, 
in  reorganization, 

Appellants, 
vs. 

CALIFORNIA  PACIFIC  TITLE  AND  TRUST 
COMPANY,  TITLE  INSURANCE  AND 
GUARANTY  COMPANY,  et  als. 

Respondents. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANTS INTEND  TO  RELY  ON  AP- 
PEAL AND  DESIGNATION  OF  THE 
PARTS  OF  THE  RECORD  NECESSARY 
FOR  THE  CONSIDERATION  THEREOF. 

In  compliance  with  Rule  19  of  the  above  entitled 
Court,  Appellants  here  state  that  the  points  on 
which  they  intend  to  rely  on  the  appeal  in  the 
above  entitled  matter  are  as  follows: 

That  the  question  presented  was  one  purely  of 
law  by  reason  of  a  motion  filed  and  made  by  the 
respondent,  California  Pacific  Title  &  Trust  Com- 
pany, ^'To  dismiss  said  petition  and  the  proceed- 
ings based  thereon  on  the  ground  that  said  petition 
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fails  to  state  a  claim  upon  which  any  relief  can  be 
granted  against  this  respondent."  Paragraph  3  of 
Motion. 

The  Title  Insurance  and  Guaranty  Company  and 
the  other  respondents  made  similar  motions  and 
joined  with  the  California  Pacific  Title  &  Trust 
Comi^any  in  presenting  said  motions. 

Appellant  relies  upon  the  following  points  on  this 
appeal  and  the  following  designation  of  the  records 
which  he  thinks  necessary  for  the  consideration 
thereof. 

1.  That  it  affirmatively  appears  from  the  peti- 
tion and  the  Lease  and  Option  attached  thereto  that 
the  Mount  Gaines  Mining  Company  has,  ever  since 
the  first  day  of  December,  1934,  been,  and  is  now, 
the  o\^^ler  of  the  Lease  and  Option  and  in  the  pos- 
session of  all  the  mining  claims  mentioned  in  said 
Lease  and  option. 

2.  That  it  is  provided  in  said  Lease  and  Option 
that  the  lessee.  Mount  Gaines  Mining  Company, 
while  so  in  possesion  of  said  Lease  and  0])tion  and 
during  the  life  of  said  Lease  and  Option  had  the 
right  to  purchase  three-fourths  interest  in  all  of 
said  mining  claims  mentioned  in  said  Lease  and 
Option  for  the  sum  of  $50,000.00  and  that  the  said 
Lease  and  Option  was  given  for  a  jDeriod  of  ien 
years  from  the  10th  day  of  December,  1933,  and  that 
said  $50,000.00  was  to  be  paid  as  follows:  $10,- 
000.00  at  the  time  of  notice  to  the  owners  of  the  ex- 
ercising  of   said   Oi)tion  and  $10,000.00  every  six 
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months  thereafter  until  the  full  sum  of  $50,000.00 
had  been  paid.  It  is  also  provided  in  said  lease 
and  option,  ^'It  is  further  agreed  that  seventy-five 
per  cent  (75%)  of  the  royalties  and  rental  pay- 
ments paid  under  this  lease  shall  be  applied  and 
credited  upon  the  purchase  price  of  the  said  three- 
fourth  (%)  interest  in  said  projjerty  herein  pro- 
vided to  be  sold  in  event  the  second  parties  exer- 
cised said  option  and  purchase  said  property  here- 
under, and  shall  from  time  to  time  be  credited  upon 
the  installment  of  purchase  price  next  becoming 
due  and  payable  after  the  first  installment  herein 
mentioned." 

3.  The  said  petition  affirmatively  shows  that  on 
the  25th  day  of  May,  1937,  the  Mount  Gaines  Min- 
ing Company,  by  notice  in  writing,  notified  the 
owners  of  the  said  mining  claim  that  it  elected  to 
exercise  said  Option  and  directed  the  said  owoiers 
to  apply  three-fourths  of  the  royalties  and  rentals 
theretofore  paid  to  the  said  owners  upon  the  pur- 
chase price  of  said  property. 

4.  That  at  the  time  of  the  notice  of  the  exercise 
of  said  Option  to  said  owners  the  Mount  Gaines 
Mining  Company  had  paid  the  owners  the  sum  of 
$17,418.48  in  royalties  and  rentals  and  that  it  was 
entitled  to  have  three-fourths  of  that  sum,  to- wit: 
the  sum  of  $13,063.86,  applied  upon  the  purchase 
price  of  said  three-fourths  interest  of  said  mining 
claims. 

5.  That  from  the  time  of  the  notice  of  the  exer- 
cising of  said  Option,  May  25th,  1937,  until   Au- 
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gust  28th,  1939,  the  Mount  Gaines  Mining  Company 
had  paid  an  additional  sum  of  $49,532.89  in  royalties 
and  rentals  to  the  owners  of  said  property,  Cali- 
fornia Pacific  Title  and  Trust  Company,  making  the 
total  payments  of  royalties  and  rentals  to  said  date, 
August  28th,  1939,  $66,951.69.  That  three-fourths 
of  said  sum,  to-wit:  the  sum  of  $50,213.53,  the 
Mount  Gaines  Mining  Company  was  entitled  to  have 
applied  upon  the  purchase  price  of  said  three- 
fourths  interest  of  said  mining  claims.  That  by 
all  of  said  pa\Tnents  herein,  to-wit:  the  sum  of 
$50,213.53,  the  said  Mount  Gaines  Mining  Company 
had  become  the  owner  and  was  entitled  to  a  deed 
for  three-fourths  of  all  of  the  said  mining  claims. 

6.  The  said  petition  affirmatively  shows  that  the 
said  o^\mers,  to-wit:  California  Pacific  Title  & 
Trust  Company  and  Title  Insurance  and  Guar- 
anty Company,  had  refused  to  apply  any  of  the 
royalties  and  rentals  paid  to  them  upon  said  pur- 
chase price  and  refused  and  continues  to  refuse  to 
uiake  such  conveyance. 

7.  That  the  Court  erred  in  granting  the  motion 
and  directing  the  proceedings  to  be  dismissed. 

Appellant  designates  the  following  records  which 
he  thinks  necessary  for  the  consideration  of  su-ch 
points. 

1.  Petition  for  Order  to  Show  Cause  with  the 
Exhibits  A,  B,  and  C  attached  thereto.  Page  2  to 
Page  21  inclusive  of  cert,  record. 

2.  Amendment  to  Petition,  Page  76  and  Page 
77  of  cert,  record. 
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3.  Motion  of  respondent,  California  Pacific  Title 
and  Trust  Company,  to  dismiss  proceedings  and  to 
quash  service  of  process,  Page  32  to  Page  34  both 
inclusive,  of  cert,  record.  This  motion  is  made  by 
all  the  other  respondents  on  the  same  ground. 

4.  Opinion  of  the  Court,  Page  81  to  Page  85 
both  inclusive,  of  cert,  record. 

5.  Minutes  of  the  Court  Dismissing  Proceedings, 
Page  80  of  cert,  record. 

Dated  this  28th  day  of  December,  1942. 

JAMES  T.  BOYD, 

Attorney  for  Appellants. 
217  E.  C.  Lyon  Building, 
Reno,  Nevada. 

[Endorsed] :  Filed  Dec.  30,  1942. 
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DESIGNATION  OP  ADDITIONAL  PARTS  OF 
THE  RECORD  WHICH  APPELLEES 
DEEM  MATERIAL 

Appellees,  California  Pacific  Title  &  Trust  Com- 
pany and  Title  Insurance  and  Guaranty  Company, 
pursuant  to  Rule  19  of  the  above  entitled  Court, 
hereby  designate  the  following  parts  of  the  record 
whi<3h  they  deem  material  for  a  consideration  of 
the  appeal  herein  in  addition  to  those  parts  of  the 
record  designated  by  appellees,  to- wit: 
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1.  Affidavit  of  W.  H.  Smith,  Jr.  and  affidavit  of 
Harry  Geballe  filed  in  support  of  motion  of  re- 
spondent below,  California  Pacific  Title  &  Trust 
Company  to  dismiss  proceeding  and  to  quash  service 
of  process,  pages  35  to  39,  inclusive,  of  the  certified 
record. 

2.  Affidavits  of  Walter  C.  Clark  and  A.  V. 
Salerno  filed  with  the  motion  of  respondent  below, 
Title  Insurance  and  Guaranty  Company  in  support 
of  its  motion  to  dismiss  proceedings  and  to  quash 
service  of  process,  pages  27  to  31,  inclusive,  of  the 
certified  record. 

3.  Motion  of  respondent  Title  Insur.  and  Guar- 
anty Co.  to  dismiss  proceeding  and  to  quash  service 
of  process,  p.  24  and  25. 

EDWARD  D.  LANDELS 
THOMAS  E.  PALMER 
Attorneys  for  Appellees, 
California   Pacific    Title   & 
Trust   Company,    Title   In- 
surance and  Guaranty  Com- 
pany. 

[Endorsed]  :  Filed  Jan.  9,  1943. 
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IN  THE 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


James  P.  Hart,  Trustee  of  International 
Mining  &  Milling  Comj)any  (a  corpo- 
ration), Debtor  and  Mount  Gaines  Min- 
ing Company  (a  corporation),  Debtor, 

Appellant, 

vs. 

California  Pacific  Title  and  Trust 
Company  (a  corporation).  Title  In- 
surance AND  Guaranty  Company  (a 
corporation),  Humphrey  Estates,  Inc. 
(a  corporation),  Harry  Lee  Jones, 
Arthur  J.  Edwards,  D.  R.  Gustave- 
SON,  James  S.  Hazen,  Persis  E.  Hazen, 
Byron    Halverson    and    Joseph    J. 

Mueller, 

Appellees. 


> 


BRIEF  FOR  APPELLANT. 


STATEMENT  AS  TO  PLEADINGS  AND  JURISDICTION. 

This  proceeding  was  commenced  by  James  P.  Hart, 
as  the  duly  appointed,  qualified  and  acting  ti^ustee 
of  the  International  Mining  and  Milling  Company, 
a  corporation.  Debtor,  in  proceedings  for  reorganiza- 
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tion  of  a  corporatioii,  No.  A-34-A,  and  the  Mount 
Gaines  Mining  Company,  a  corporation,  Debtor,  in 
proceedings  for  reorganization  of  a  corporation,  No. 
A-35-A,  under  Chapter  X  of  the  Bankruptcy  Act  of 
the  United  States  then  pending  in  the  District  Court 
of  the  United  States,  in  and  for  the  District  of 
Nevada. 

A  petition  was  filed  in  the  District  Court  of  the 
United  States,  in  and  for  the  District  of  Nevada, 
asking  for  an  order  to  show  cause  directed  to  the 
California  Pacific  Title  &  Trust  Company,  the  Title 
Insurance  and  Guaranty  Company,  the  Humphrey 
Estates,  Inc.,  Harry  Lee  Jones,  Arthur  J.  Edwards, 
D.  R.  Gustaveson,  James  S.  Hazen  and  Persis  E. 
Hazen,  Byron  Halverson  and  Joseph  J.  Mueller,  why 
they  failed  and  refused  to  convey  to  the  Mount  Gaines 
Mining  Company  the  title  to  three-fourths  interest 
in  certain  mining  properties  mentioned  and  set  forth 
in  the  Lease  and  Option  given  by  J.  W.  Humphrey 
to  Carl  W.  Yates  and  J.  E.  Binns  on  December  16, 
1933,  the  predecessors  in  interest  of  the  California 
Pacific  Title  &  Trust  Company  and  the  Title  Insur- 
ance &■  Guaranty  Company. 

The  petition  show^s  the  following  facts: 
That  on  the  16th  day  of  December,  1933,  J.  W. 
Humphrey,  the  legal  owner  of  certain  mining  claims 
situated  in  Mariposa  County,  State  of  California, 
made  and  executed  a  lease  for  ten  years  for  the  said 
mining  claims  to  Carl  W.  Yates  and  J.  E.  Binns  and 
at  the  same  time  included  in  said  lease  to  the  said 
Yates  and  Binns  an  option  to  purchase  an  undivided 


three-fourths  interest  in  all  of  said  mining  claims  for 
the  smn  of  $50,000.00  at  any  time  within  the  period 
of  the  lease  or  any  extension  thereof  provided  the 
lease  should  be  in  force  and  effect. 

The  option  further  provides : 

^^Said  owner,  for  and  by  the  considerations  and 
agreements  herein  therefore  grants  unto  the 
Lessees  an  option  to  purchase  an  undivided  three- 
fourths  (%)  interest  in  said  mine,  property  and 
all  appurtenances  thereof  for  the  sum  of  Fifty 
Thousand  Dollars  ($50,000.00)  at  any  time  within 
the  period  of  this  lease  and  or  any  extension  of 
time  thereof;  provided  this  lease  shall  be  in  force 
and  effect.  Said  purchase  price  shall  be  payable 
as  follows:  Ten  Thousand  Dollars  ($10,000.00) 
to  be  paid  in  cash  at  the  time  of  notice  to  the 
first  party  of  the  exercising  of  said  option  to 
purchase,  and  a  like  sum  of  Ten  Thousand  Dol- 
lars ($10,000.00)  to  be  paid  on  or  before  the  ex- 
piration of  each  and  every  period  of  six  (6) 
calendar  months  thereafter,  until  said  purchase 
price  of  Fifty  Thousand  Dollars  ($50,000.00) 
shall  be  fully  paid.  It  is  further  agreed  that 
seventy-five  per  cent  (75%)  of  the  royalties  and 
rental  payments  paid  under  this  lease  shall  be 
applied  and  credited  upon  the  purchase  price  of 
the  said  three-fourth  (%.)  interest  in  said  prop- 
erty herein  provided  to  be  sold  in  event  the  sec- 
ond parties  exercise  said  option  and  purchase 
said  property  hereunder,  and  shall  from  time  to 
time  be  credited  upon  the  installment  of  purchase 
price  next  becoming  due  and  payable  after  the 
first  installment  herein  mentioned." 
(Tr.  p.  23.) 


That  on  or  about  the  1st  day  of  December,  1934, 
said  lease  and  option  was  assigned  to  the  Mount 
Gaines  Mining  Company,  one  of  the  debtors  in  re- 
organization, and  the  said  Mount  Gaines  Mining  Com- 
pany thereupon  entered  into  the  possession  of  all  of 
the  said  mining  claims  under  said  lease  and  option 
and  ever  since  said  time  has  been,  and  now  is,  in  the 
sole  and  exclusive  possession  of  all  of  said  mining 
claims. 

That  while  the  Mount  Gaines  Mining  Company 
was  in  possession  of  all  of  said  mining  claims,  by 
virtue  of  said  lease  and  option,  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  County  of 
Mariposa,  in  an  action  therein  pending  entitled  J. 
VV.  Humphrey,  Plaintiff,  vs.  Mt.  Gaines  Metals,  Inc., 
et  als.,  by  its  decree  duly  made  February  21,  1936, 
directed  said  J.  W.  Humphrey  to  convey  the  legal 
title  to  all  of  said  mining  claims  to  the  California 
Pacific  Title  &  Trust  Company,  as  trustee  of  such 
legal  title  and  in  trust  for  W.  H.  Holcomb,  Harry 
Lee  Jones,  and  C.  F.  Hiunphrey,  as  tenants  in  com- 
mon and  the  said  J.  W.  Humphrey  did  so  convey 
the  said  legal  title  to  said  mining  claims  to  the  Cali- 
fornia Pacific  Title  &  Trust  Company,  as  trustee. 

That  on  or  about  the  25th  day  of  May,  1937,  the 
Moimt  Gaines  Mining  Company  duly  and  regularly 
served  a  written  notice  upon  C.  F.  Humphrey,  W.  H. 
Holcomb,  Harry  Lee  Jones  and  the  California  Pacific 
Title  &  Trust  Company,  Trustee,  that  the  Mount 
Gaines  Mining  Company, 


^^ hereby  elects  to  exercise,  and  does  exercise,  the 
option  to  purchase  mentioned  in  the  above  named 


asrreement. 
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Also,  the  said  notice  directed  the  said  C.  F.  Hum- 
phrey, et  als.,  to  apply  three-fourths  of  all  of  the 
royalty  payments,  theretofore  paid,  upon  the  purchase 
price  of  said  mining  claims. 
(Tr.  p.  25.) 

That  at  the  time  the  notice  of  exercise  of  the  option 
was  served  on  Humphrey  and  others  mentioned,  the 
Mount  Gaines  Mining  Company  had  paid  to  J.  W. 
Humphrey  and  the  California  Pacific  Title  and  Trust 
Company  the  smn  of  $17,418.48  in  royalties. 

That  the  amount  to  be  applied  on  the  purchase 
price  on  said  date,  to-wit,  75%  of  the  above  amount, 
was  $13,063.86;  $10,000.00  to  be  applied  on  the  first 
payment  and  the  remainder  to  be  applied  on  the  next 
payment  coming  due  six  months  thereafter.  The  Cali- 
fornia Pacific  Title  &  Trust  Company,  by  its  letter 
dated  June  9,  1937,  refused  to  apply  any  of  the  royalty 
payments  upon  the  first  payment  or  the  fjurchase 
price. 

(Ex.  "C'\  Tr.  p.  26.) 

That  from  May  25,  1937,  until  August  28,  1939, 
the  Mount  Gaines  Mining  Conipany  paid  the  addi- 
tional sum  of  $49,532.89  in  royalties  to  the  California 
Pacifiic  Title  &  Trust  Company,  making  the  total 
payments  of  royalties  as  of  said  date,  iVugust  28, 
1939,  the  sum  of  $66,951.69. 


That  under  the  direction  of  the  notice  of  May  25, 
1937,  to  apply  three-fourths  of  all  royalties  paid  in 
upon  the  purchase  price  of  the  imdivided  three-fourths 
interest  of  the  mining  claims  set  out  in  the  lease  and 
option,  it  would  have  made  the  amount  paid  upon 
three-fourths  interest  $50,213.53,  being  an  overpay- 
ment of  $213.53. 

That  since  the  28th  day  of  August,  1939,  the  said 
Mount  Gaines  Mining  Company  became,  and  was,  the 
owner  of  an  undivided  three-fourths  interest  in  all 
of  the  mining  claims  mentioned  in  the  lease  and  op- 
tion. The  petition  sets  out  that  the  Trustee  continued 
to  make  payments  from  August  29,  1939,  until  the 
time  of  filing  the  petition  in  the  District  Court, 
amounting  to  the  sum  of  $26,199.64,  and  that  there 
is  due  and  owing  to  the  Trustee  the  sum  of  $26,199.64 
on  account  of  overpayments  made  to  the  California 
Pacific  Title  &  Trust  Company  and  the  Title  Insur- 
ance and  Guaranty  Company  for  their  beneficiaries 
and  that  the  same  has  not  been  paid  nor  any  part 
thereof. 

Motions  were  made  by  the  respondents  to  dismiss 
the  action  upon  various  grounds,  want  of  .jurisdiction 
in  the  Court  to  hea"'*  and  determine  the  matter  and 
to  dismiss  said  petition  and  proceedings  based  there- 
on, ^'on  the  ground  that  said  petition  fails  to  state 
a  claim  upon  which  any  relief  can  be  granted  against 
this  respondent." 

(Motion    of    Respondent,    Title    Insurance    & 

Guaranty  Company,  Tr.  pp.  29-30.) 
(Motion    of    Respondent,    California     Pacific 
Title  &  Tnist  Company,  Tr.  pp.  37-38.) 


/ 

The  petition  and  motions  present  a  question  of  law 
in  a  controversy  arising  over  the  ownership  of  three- 
fourths  interest  in  the  mining  claims  set  out  in  the 
lease  and  option,  as  appears  from  the  copy  of  the 
lease  and  oj^tion  attached  to  the  petition  herein;  the 
said  property  being  property  in  the  custody  and  con- 
trol of  the  United  States  District  Court  for  the  Dis- 
trict of  Nevada.  That  Court  had  exclusive  jurisdic- 
tion over  the  debtors,  Mount  Gaines  Mining  Company 
and  its  property  wherever  located  by  virtue  of  Chap- 
ter X,  Corporate  Reorganization,  U.S.C.A.  Title  11, 
Section  511,  U.S.C.,  Title  1-16,  Section  511. 

The  Court  rendered  its  decision  on  the  motions  on 

the  25th  day  of   September,   1942,   and  granted  the 

motions  to  dismiss  without  prejudice.   The  Order  was 

entered  in  the  minutes  of  the  Court  on  the  same  day. 

(Tr.  pp.  45-53.) 

The  Notice  of  Appeal  was  filed  September  25,  1942. 
The  Transcript  of  Record  on  Appeal  was  filed  by 
the  Clerk  of  this  Court  on  December  23,  1942,  and 
the  ])rinted  record  was  filed  within  the  time  required 
by  law  and  the  rules  of  this  Court. 

The  statutory  provisions  believed  to  sustain  the 
jurisdiction  of  this  Court  are  Section  24  of  the  Bank- 
ruptcy Act,  Section  47,  U.S.C,  Title  1-16,  Section 
47,  U.S.C.A.,  Title  11. 


STATEMENT  OF  THE  CASE. 

This  is  an  appeal   from  an  order  in   the  District 
Court  of  the  United  States,  in  and  for  the  District 
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of  Nevada,  duly  made  and  entered  on  the  25th  day 
of  September,   1942,   granting  a  motion  to   dismiss, 
and  dismissing,  proceedings  instituted  by  tlie  Trustee 
for  the  debtor  corporations. 
(Tr.  p.  45.) 

On  the  16th  day  of  December,  1933,  J,  W.  Hum- 
phrey, the  owner  of  certain  mining  claims  situate  in 
Mariposa  County,  State  of  California,  made  and  exe- 
cuted a  lease  and  option  to  Carl  W.  Yates  and  J.  E. 
Binns  of  Los  Angeles,  California,  for  the  said  mining 
claims  known  as  the  Mount  Gaines. 
(Tr.  p.  19.) 

This  lease  and  option  was  assigned  to  the  Mount 
Gaines  Mining  Comi)any  on  the  1st  day  of  December, 
1934. 

(Tr.  pp.  5-6.) 

The  lease  and  option  required:  ^^That  Lessees  shall 
perform  at  least  fifty  (50)  shifts  of  mine  work  in 
rehabilitation  of  said  mine,  or  exploration,  exploita- 
tion, development  and  improvement  of  said  mine  as 
shall  be  such  as  is  necessary  in  good  mining;  and  in 
the  second  calendar  mouth  and  each  following  calen- 
dar month  thereafter  shall  perform  at  least  ninety 
(90)  shifts  per  month." 

^^That  Lessees  shall  pay  as  a  i-oyalty  to  the  Owner 
ten  per  cent  (10%)  of  all  production  of  and  from  said 
mine,  from  the  gross  returns  of  ores  shipped  and  sold, 
the  returns  from  all  recovery  of  ores  milled,  con- 
centrates, amalgams,  mint  returns  on  bullion.  Said 
royalty  payments  to  be  considered  as  a  rental  only, 
and  all  such  payments  to  be  made  in  and  through  the 


Security  First  National  Bank  of  Los  Angeles,  Cali- 
fornia." 

(Tr.  p.  20.) 

^^That  all  payments  shall  be  made  and  accompanied 
by  a  dufjlicate  copy  of  such  returns,  not  later  than  the 
25th  day  of  following  calendar  month ;  and  that  ujjon 
said  25th  day  Lessees  shall  make  in  writing  a  full 
report  of  all  operations,  developments,  and  exposures 
of  moment." 

(Tr.  p.  21.) 

The  lease  and  option  further  required:  ^'That  the 
Lessees  shall  pay  and  discharge  when  due  and  when 
delinquent  all  taxes  hereinafter  accruing  against  the 
Mine  and  its  improvements  and  shall  do  all  assess- 
ment work  as  required  by  law,  make  the  necessary 
affidavits  and  record  the  same  at  their  own  expense." 

^^That  said  Lessees  shall  use  all  diligence  in  the  pro- 
tection and  continuity  of  title  of  all  present  existing 
mining,  mineral  locations,  water  and  tailing  rights  and 
those  that  may  legally  accioie  under  tlie  maintenance 
and  operation  of  said  Mine  property  at  their  own 
expense:" 

^^That  the  Lessees  further  agree  that  all  equipment 
and  improvements  shall  be  then  deemed  affixed  thereto 
and  become  a  part  of  said  Mine  and  subject  to  this 
lease  and  option:" 
(Tr.  p.  21.) 

The  lease  and  option  further  required:  ^^That  the 
Lessees  shall  cari^  legal  compensation  insurance  on 
all  men  by  them  employed  and  shall  keejj  complete 
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records  of  operations,  accounts,  mining  maps  and  pro- 
duction. *  *  *" 

^^It  is  further  agreed  that  any  contiguous  mining 
ground  that  can  and  may  be  located  and  any  water  or 
water  rights  that  may  be  denounced  or  in  any  wise 
acquired  for  use  of  operations  of  said  Mine  or  mill, 
shall  forthwith  become  the  property  of  said  Mine 
and  the  Owner  thereof  and  included  in  this  lease  and 
option." 

(Tr.  p.  22.) 

The  option,  the  cause   of  the  controversy  in  this 

matter,  is  as  follows: 

^^Said  owner,  for  and  by  the  considerations  and 
agreements  herein  therefore  grants  unto  the 
Lessees  an  option  to  purchase  an  undivided  three- 
fourths  (%^)  interest  in  said  mine,  property  and 
all  appurtenances  thereof  for  the  sum  of  Fifty 
Thousand  Dollars  ($50,000.00)  at  any  time  within 
the  period  of  this  lease  and  or  any  extension  of 
time  thereof;  provided  this  lease  shall  be  in  force 
and  effect.  Said  purchase  price  shall  be  payable 
as  follows:  Ten  Thousand  Dollars  ($10,000.00) 
to  be  paid  in  cash  at  the  time  of  notice  to-  the 
first  party  of  the  exercising  of  said  option  to 
purchase,  and  a  like  sum  of  Ten  Thousand  Dol- 
lars ($10,000.00)  to  be  paid  on  or  before  the  ex- 
piration of  each  and  every  period  of  six  (6) 
calendar  months  thereafter,  until  said  purchase 
price  of  Fifty  Thousand  Dollars  ($50,000.00) 
shall  be  fully  paid.  It  is  further  agreed  that 
seventy-five  per  cent  (75%)  of  the  royalties  and 
rental  payments  paid  under  this  lease  shall  be 
applied  and  credited  upon  the  purchase  price  of 
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the  said  three-fourth  (%)  interest  in  said  prop- 
erty herein  provided  to  be  sold  in  event  tlie  sec- 
ond parties  exercise  said  option  and  purchase  said 
property  hereunder,  and  shall  from  time  to  time 
be  credited  upon  the  installment  of  purchase 
price  next  becoming  due  and  payable  after  the 
first  installment  herein  mentioned." 
(Tr.  p.  23.) 

On  May  25,  1937,  the  Mount  Gaines  Mining  Com- 
pany notified  C.  F.  Humphrey,  W.  H.  Holcomb, 
Harry  Lee  Jones  and  the  California  Pacific  Title  & 
Trust  Company,  Trustee,  by  its  written  notice, 
*^ hereby  elects  to  exercise,  and  does  exercise,  the  op- 
tion to  purchase  mentioned  in  said  above  named  agree- 
ment"; and  made  a  demand  upon  them  that  the  said 
owners  apply  three-fourths  of  the  royalties,  claiming 
that  three-fourths  of  the  royalties  amounted  to  over 
$10,000.00  and  demanded  that  they  be  applied  upon 
the  first  payment  upon  the  purchase  price. 
(Ex.  B,  Tr.  p.  25.) 

As  a  matter  of  fact,  the  petition  shows  that  at  the 
time  the  notice  was  served,  the  Mount  Gaines  Mining 
Company  had  actually  paid  in  royalties,  $17,418.48, 
and  that  three-fourths  of  that  amount  was  $13,063.86 
that  could  be  applied  upon  the  purchase  price. 
(Tr.  p.  7.) 

The  California  Pacific  Title  &  Trust  Company  was 
the  only  one  that  answered  the  notice  and  they  re- 
fused to  apply  the  royalties  upon  the  first  payment 
and  claimed  that  the  notice  did  not  constitute  an  elec- 
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tion  to  exercise  the  option  for  the  reason  that  the 
sum  of  $10,000.00  did  not  accompany  the  notice. 
(Ex.  C,  Tr.  pp.  26-27.) 

Motions  challenging  the  jurisdiction  of  the  Court 
to  hear  the  case  and  motions  challenging  the  jurisdic- 
tion of  the  Court  over  the  defendants  were  also  made 
but  the  decision  of  the  Court  dismissing  the  case  was 
made  solely  upon  its  opinion  that  the  option  had  not 
been  exercised  for  the  failure  to  make  the  $10,000.00 
payment. 

(Opinion  of  Court,  Tr.  p.  46.) 

The  conclusions  of  the  Court  are  embodied  in  the 

last  two  paragraphs  of  the  Court's  opinion. 

^^The  express  language  of  the  lease  and  option 
agreement  leaves  no  basis  for  an  interpretation 
that  the  said  payments,  made  prior  to  election  to 
exercise  the  option,  specifically  declared  *to  be 
considered  as  rental  only'  may,  by  such  mere 
declaration  of  exercise  of  option,  be  so  changed 
in  character  that  three-fourths  of  the  amount 
thereof,  theretofore  paid,  ceases  to  be  *  rental 
only',  as  expressly  designated  in  the  agreement, 
but  the  property  of  the  lessee  and  optionee  and 
applicable,  if  sufficient  in  amount,  to  payment  not 
only  of  the  first  installment  but  that  of  any  or 
all  the  others." 

*^The  said  Debtor,  not  having  tendered  a  cash 
payment  of  the  full  amount  of  the  first  install- 
ment of  the  total  option  purchase  price,  at  the 
time  of  giving  written  notice  of  the  claimed  ex- 
ercise of  such  option,  such  option  has  not  as  yet 
been  complied  with  and  the  Trustee  is  not  entitled 
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to  the  relief  prayed  for  in  his  petition.  James  on 
Option  Contracts  Sees.  813-817;  35  C.  J.  1038- 
1042,  sees.  181-187.'^ 

^^The  motions  to  dismiss  are  granted  without 
prejudice.'' 

(Tr.  pp.  52-53.) 

From  the  Court's  opinion  it  appears  and  is  fairly 
deducible  from  it  that  before  the  option  could  be 
exercised : 

a.  That  it  is  necessary  that  a  payment  of  $10,- 
000.00  in  cash  accompany  the;  notice  of  the  exer- 
cise of  the  option. 

b.  That  the  failure  to  >make  such  jDayment  re- 
leased the  owners  of  any  obligation  to  apply  three- 
fourths  of  the  royalties  heretofore  paid  them  on 
the  purchase  price  of  the  mining  property. 

c.  After  the  first  installment  is  paid  in  cash 
the  75%  of  the  said  royalty  payments  are  to  be 
credited  upon  the  ensuing  purchase  price  install- 
ments as  they  fall  due  and  not  as  rental  only. 

d.  That  all  jjayments  of  royalties  and  rentals 
paid  prior  to  the  notice  of  the  exercise  of  the 
option  could  not  be  applied  upon  the  purchase 
price. 


ARGUMENT. 

There  are  only  two  questions  involved  in  this  ap- 
peal: 

1.     Was  the  option,  embodied  in  the  lease,  ex- 
ercised by  the  notice  of  May  25,  1937  ? 
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2.  If  the  option  was  exercised  was  the  appel- 
lant entitled  to  have  75%  of  the  royalties  that 
had  been  paid  applied  upon  the  purchase  price 
of  the  property  and  on  the  first  installment '? 

The  option  has  two  clauses.  The  first  one  provides 
for  a  privilege,  to  be  exercised  at  any  time  duiing  the 
life  of  the  lease,  to  purchase  a  three-fourths  interest, 
'4n  the  mine  property  and  all  appurtenances  thereof", 
for  the  sum  of  $50,000.00,  provided  the  lease  shall  be 
in  force  and  effect.  Said  purchase  price  shall  be  pay- 
able as  follows:  ^^$10,000.00  to  be  paid  in  cash  at  the 
time  of  notice  to  the  first  party  of  the  exercising  of 
said  option  to  purchase  and  a  like  sum  of  $10,000.00 
to  be  paid,  on  or  before  the  expiration  of  each  and 
every  period  of  six  calendar  months  thereafter  until 
said  purchase  price  of  $50,000.00  shall  be  fully  paid. 

The  second  clause  of  the  option  provides:  '^It  is 
further  agreed  that  75%  of  the  royalty  and  rental 
payments  paid  under  this  lease  shall  be  applied  and 
credited  upon  the  purchase  price  of  said  three-fourths 
interest  in  said  property  herein  provided  to  be  sold 
in  event  second  parties  exercise  said  option  and  par- 
chase  said  property  hereunder."  It  is  this  last  clause 
upon  which  the  appellants  herein  claim  the  right  to 
have  the  rentals  and  royalties  heretofore  paid  ap- 
plied upon  the  purchase  price  and  requested  to  have 
applied  upon  the  first  installment  of  $10,000.00. 

The  only  qualification  required  by  that  clause  to 
have  the  royalties  and  rentals  applied  upon  the  pur- 
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chase  price  was,  ^4n  event  the  second  parties  exercise 
said  option  and  purchase  said  property  hereunder''. 

The  option  granted  by  the  owners  of  the  property 
to  the  lessees  was  a  part  of  the  lease  given  by  the 
owner  of  the  Mount  Gaines  Mine  to  Yates  and  Bimis 
and  dated  December,  1933,  and  assigned  to  the  Mount 
Gaines  Mining  Company. 

The  option  was  granted  on  account  of  the  agree- 
ments contained  in  the  lease  and  isi  supported  by  a 
valuable  consideration,  that  is,  ^'the  payment  of  10% 
of  all  production  of  and  from  said  mine,  from  the 
gross  returns  of  ores  shipped  and  sold,  the  returns 
from  all  recovery  of  ores  milled,  concentrates, 
amalgams,  mint  returns  on  bullion";  ^^the  doing  oi 
at  least  90  shifts  of  work  per  month";  ^^pay  and  dis- 
charge w^lien  due  and  when  delinquent  all  taxes  ac- 
cruing on  the  mine  and  its  improvements  and  shall  do 
all  assessment  work  as  required  by  law";  ^^use  all 
diligence  in  the  protection  and  continuity  of  title  of 
all  present  existing  mining,  mineral  locations,  water 
and  tailing  rights,  and  those  that  may  legally  accme 
imder  the  maintenance  and  operation  of  said  mine 
property";  "that  any  contiguous  mining  ground  that 
can  and  may  be  located  and  any  water  or  water  rights 
that  may  be  denounced  or  in  any  wise  acquired  for 
use  of  operations  of  said  Mine  or  mill,  shall  forth- 
with become  the  property  of  said  Mine  and  the  Owner 
thereof  and  included  in  this  lease  and  option:";  all 
this  at  the  expense  of  the  lessees;  ''that  all  equipment 
and  improvements  shall  be   then  deemed   affixed  to 
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the  mine  and  become  a  part  of  said  mine  and  subject 
to  this  lease  and  option '\ 
(Tr.  pp.  20-21-22.) 

The  option,  by  providing  the  royalties  and  rentals 
paid  to  the  lessor,  or  the  owners,  could  be  applied 
upon  the  purchase  price,  gave  the  lessees  a  continuing 
interest  in  75%  of  that  fund  and,  in  fact,  created  a 
right  to  that  fund  if  the  lessees  exercised  the  option 
and  assume  the  liability  to  pay  $50,000.00  for  the 
three-fourths  interest. 

The  notice  of  the  exercise  of  the  option,  *^  hereby 
elects  to  exercise,  and  does  exercise,  the  option  to  pur- 
chase mentioned  in  said  above  named  agreement", 
changed  that  option  into  an  agreement  of  sale  on  the 
part  of  the  lessor  and  an  agreement  to  purchase  upon 
the  part  of  the  lessee  and  created  a  liability  against  the 
lessee  of  $50,000.00. 
(Tr.  p.  25.) 

^*The  option  had  at  least  the  force  of  an  offer 
to  sell,  and  the  acceptance  of  this  offer  before  it 
had  expired  or  had  been  revoked  constituted  a 
valid  and  binding  contract  from  which  neither 
party  could  recede." 

Smith  V.  Bangham,  156  Cal.  page  363. 

^^Such  an  unqualified  and  unconditional  accep- 
tance creates  a  contract  of  purchase  and  sale,  in 
which  an  action  for  specific  performance  will  lie. 
Such  contract  is  enforceable  in  equity,  as  a  writ- 
ten contract  embodying  the  same  terms,  and  sub- 
scribed by  the  seller  and  purchaser,  would  be 
enforced." 

H organ,  et  als.,  v.  Russell,  43  L.R.A.  (NS)  p. 

1150; 
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Turner  v,  McCormick,  iu  Ij.R.A.  p.  853 ; 
Johnson  v.  Trippe,  33  Fed.  p.  530 ; 
W,  G.  Eeese  Co.  v.  House,  162  Cal.  p.  740 ; 
Pollock,  et  als.,  v.  Brookover,  6  L.R.A.   (NS) 
p.  403. 

It  was  that  clause  of  the  option  which  permitted 
them  to  apply  75%  of  the  royalties  and  rentals  on  the 
purchase  price  that  gave  them  a  right  to  protect  them- 
selves in  the  investment  of  their  money  in  improve- 
ments, mills,  equipment  and  other  appliances  used 
either  in  the  development  or  exploitation  of  the  mines 
and  it  must  certainly  have  been  a  great  inducement 
to  the  lessees  to  accept  and  sign  a  written  lease  that 
obligated  them  to  the  extent  which  the  lease  did  in 
this  case. 

The  condition  attached  to  the  option  for  the  right 
to  have  the  royalties  and  rentals  paid  applied  upon 
the  purchase  ]:)rice  is  set  out  in  the  option  as,  ^4n 
event  second  parties  exercise  said  option  and  pur- 
chase said  property  hereunder".  It  is  the  contention 
of  the  appellant  herein  that  the  notice  served  of  the 
exercise  of  the  option  became  an  agreement  of  sale 
and  purchase  and  a  debt  or  liability  on  the  part  of 
the  appellant  in  favor  of  the  owners  of  the  prop- 
erty. That  agreement  made  the  appellant  the  equi- 
table owner  of  all  of  the  mining  claims. 

Equity  regards  that  as  done  which  ought  to  be  done. 

The  agreement  of  sale  and  purchase  made  the 
lessor  the  vendor  and  the  lessee  the  vendee  under  the 
contract.    While  the  law  would  regard  the  vendor  as 
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still  the  legal  owner  oF  the  land,  equity  applied  a  dif- 
ferent rule  and  the  maxim,  ^^ equity  regards  and  treats 
that  as  done  which  in  good  conscience  ought  to  be 
done"  comes  into  play. 

^^  Effect  of  an  Executory  Contract  in  Equity. — 
The  full  significance  of  the  principle  that  equity 
regards  and  treats  as  done  what  ought  to  be  done 
throughout  the  whole  scope  of  its  effects  upon 
equity  jurisprudence  is  disclosed  in  the  clearest 
light  by  the  manner  in  which  equity  deals  with 
executory  contracts  for  the  sale  of  land  or  chat- 
tels which  presents  such  a  striking  and  complete 
contrast  with  the  legal  method  above  described. 
While  the  legal  relations  between  the  two  con- 
tracting parties  are  wholly  personal, — things  in 
action, — equity  views  all  these  relations  from  a 
very  different  standpoint.  In  some  respects,  and 
for  some  purposes,  the  contract  is  executory  in 
equity  as  w^ell  as  at  law ;  but  so  far  as  the  interest 
or  estate  in  the  land  of  the  two  parties  is  con- 
cerned, it  is  regarded  as  executed,  and  as  operat- 
ing to  transfer  the  estate  from  the  vendor  and  to 
vest  it  in  the  vendee.  By  the  terms  of  the  contract 
the  land  ought  to  be  conveyed  to  the  vendee,  and 
the  purchase  price  ought  to  be  transferred  to 
the  vendor;  equity  therefore  regards  these  as 
done:  the  vendee  as  having  acquired  the  prop- 
erty in  the  land,  and  the  vendor  as  having  ac- 
quired the  property  in  the  price.  The  vendee  is 
looked  upon  and  treated  as  the  owner  of  the  land ; 
an  equitable  estate  has  vested  in  him  commen- 
surate with  that  provided  for  by  the  contract, 
whether  in  fee,  for  life,  or  for  years;  although 
the  vendor  remains  owner  of  the  legal  estate,  he 
holds  it  as  a  trustee  for  the  vendee,  to  whom  all 
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the  beneficial  interest  ha.s  passed,  having  a  lien 
on  the  land,  even  if  in  possession  of  the  vendee, 
as  security  for  any  unpaid  portion  of  the  pur- 
chase-money." 

Pomeroy's  Equity  Jiirisprndenoe,  Fourth  Edi- 
tion, Section  368,  page  685. 

^^This  principle,  so  brief  in  its  statement,  is  most 
broad  in  its  application,  and  finitful  in  its  re- 
sults; from  it,  as  the  root,  spring  a  large  part 
of  the  rules  which  make  up  the  body  of  equitable 
jurisprudence.  Apply  the  principle  to  the  pres- 
ent case.  By  the  terms  of  the  contract,  the  land 
ought  to  be  conveyed  to  the  vendee,  and  the  pur- 
chase-money ought  to  be  transferred  to  the 
vendor;  equity,  therefore,  regards  these  as  done 
— the  vendee  as  having  acquired  the  property  in 
the  land,  and  the  vendor  as  having  acquired  the 
property  in  the  price.  The  vendee  is  looked  upon 
and  treated  as  owner  of  the  land;  an  equitable 
estate  has  vested  in  him  commensurate  with  that 
provided  for  by  the  contract,  whether  in  fee,  for 
life,  or  for  years;  although  the  vendor  remains 
owner  of  the  legal  estate,  he  holds  it  as  a  trustee 
for  the  vendee  to  whom  all  the  beneficial  interest 
has  passed.'' 

Pomeroy  on  Contracts,  Specific  Performance, 
Second  Edition,  Section  314,  page  400. 

The  intention  of  the  parties  must  control  the  con- 
struction to  be  given  to  the  contract;  and  this  inten- 
tion is  to  be  found  in  the  lease  and  option.  But  in 
construing  the  contract  the  Court  has  no  right  to 
disregard  one  of  its  clauses  in  favor  of  another  clause. 
Both  clauses  should  be  given  effect,  if  they  are  not 
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repugnant ;  and  the  intention  of  the  parties  must  be 
gathered  from  the  entire  instrument.  In  this  case, 
the  contract  includes  the  lease  and  the  option;  but 
the  option,  being  special,  must  first  be  consulted  as 
to  what  the  intentions  of  the  parties  were. 

It  is  to  be  noticed  tliat  in  the  option  it  states, 

^^Said  owner  for  and  by  the  considerations  and 
agreements  herein  therefore  grants  unto  the  lessee 
an  option  to  purchase  an  undivided  three-fourths 
interest  in  said  mine  and  property  and  all  appur- 
tenances thereto  for  the  sum  of  $50,000.00  at  any 
time  within  the  j^eriod  of  this  lease  or  any  ex- 
tension thereof;  provided  this  lease  shall  be  in 
force  and  effect.  Said  purchase  price  shall  be 
payable  as  follows:  $10,000.00  to  be  paid  in  cash 
at  the  time  of  notice  to  the  first  party  of  the 
exercising  of  said  option  to  purchase  and  a  like 
sum  of  $10,000.00  to  be  paid  on  or  before  the 
expiration  of  every  six  calendar  months  there- 
after until  said  purchase  price  of  $50,000.00  shall 
be  paid." 

That  clause  is  general  in  its  nature  and  peiTnits 
the  lessee  to  pay  the  entire  $50,000.00  at  any  time  dur- 
ing the  life  of  the  lease  or  to  pay  it  in  installments  of 
$10,000.00  every  six  months.  It  also  has  the  effect  of 
fixing  the  time  when  these  payments  begin  to  rim. 
That  is  to  sav,  thev  commence  at  the  time  of  notice  to 
the  first  party  of  the  exercise  of  said  option  to  pur- 
chase. That  clause  has  a  dual  effect.  It  changes  the 
option  into  an  agreement  of  sale  and  purchase  and 
creates  a  debt  of  $50,000.00  due  from  the  lessee  to 
the  lessor,  $10,000.00  of  which  debt  becomes  immedi- 
ately due  and  payable. 
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The  second  clause  in  the  option  states: 
^*It  is  further  agreed  that  75%  of  the  royalty  and 
rental  payments  paid  under  this  lease  shall  be 
applied  and  credited  upon  the  purchase  price  of 
said  three-fourths  interest.'^ 

This  is  a  right  granted  to  the  lessee  to  have  75% 
of  monies  already  paid  to  the  lessors  applied  upon 
the  purchase  price.  There  is  no  limitation  in  that 
clause.  When  it  speaks  of  purchase  price  it  means 
$50,000.00  and  it  does  not  exclude  in  any  way  the 
application  of  that  money  upon  the  first  installment. 
To  do  so  it  would  be  necessary  to  insert  in  that  agree- 
ment an  exception  that  the  roj^alty  and  rental  pay- 
ments could  not  be  applied  upon  the  first  installment 
or  appropriate  words  to  that  effect. 

To  give  effect  to  the  Court's  opinion  or  order  it 
would  make  75%  of  the  royalties  and  rentals  that 
had  been  paid  to  be  applied  only  upon  four-fifths 
of  the  purchase  price.  It  would  be  more  in  conso- 
nance with  the  intention  of  the  parties  to  hold  that 
75%  of  the  royalties  theretofore  paid  should  amount 
to  $10,000.00  or  if  it  be  less  than  that  amount  that 
the  lessee  would  have  to  pay  a  sufficient  amount  when 
taken  with  the  75%  of  the  royalties  would  make  the 
first  installment  of  $10,000.00.  All  that  the  lessor 
could  claim  in  view  of  that  option  as  a  whole  was  that 
he  was  entitled  to  $10,000.00  on  the  first  installment 
either  from  the  royalties  or  the  lessees  or  both  but 
the  first  payment  should  be  $10,000.00.  (In  other 
words,  if  75%  of  the  royalties  and  rentals  did  not 
amount  to  the  full  sum  of  $10,000.00  the  lessee  would 
have  to  make  up  the  difference.) 
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Further,  the  expression  in  the  clause  of  the  option: 

''and  shall  from  time  to  time  be  credited  upon  the 
installment  of  purchase  price  next  becoming  due 
and  payable  after  the  installment  herein  men- 
tioned.'' 

simply  continues  in  force  that  portion  of  the  lease 
which  requires  the  royalties  to  be  paid  on  the  25th 
day  of  the  month  following  the  month  in  which  the 
ores  had  been  sold.  When  such  royalties  are  paid 
they  shall  then  be  credited  upon  the  installment  next 
payable  regardless  of  the  six  months  clause  in  the 
first  clause  of  the  option.  In  other  words,  prevented 
the  lessee  from  holding  back  75%  of  the  royalties 
and  pay  that  in  under  the  six  months  clause. 

^^The  whole  of  a  contract  is  to  be  taken  together, 
so  as  to  give  effect  to  every  part,  if  reasonably 
practicable,  each  clause  helping  to  interpret  the 
other.'' 

Cal  (7.  C.  Section  1641. 

''In  construing  written  instniments,  the  only  rule 
of  much  value — one  which  is  frequently  shadowed 
forth,  but  seldom,  if  ever,  expressly  stated  in  the 
books — is  to  place  ourselves  as  near  as  possible 
in  the  seats  which  were  occupied  by  the  parties 
at  the  time  the  instrument  was  executed;  then, 
taking  it  by  its  four  comers,  read  it." 

Walsh  V.  Hilh  38  Cal.  482 ; 

Barnett  v,  Barnett,  104  Cal.  298. 

''Particular  clauses  of  a  contract  are  subordinate 
to  its  general  intent." 
Cah  C.  C.  Section  1650. 
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'^A  contract  must  be  so  interpreted  as  to  give 
effect  to  the  mutual  intention  of  the  parties  as 
it  existed  at  the  time  of  contracting,  so  far  as 
the  same  is  ascertainable  and  lawful." 
Cal  C.  C,  Section  1636 ; 

Stockton  Sav.  &  L.  Soc,  v.  Purvis,  112  Cal. 

236,  238. 

The  following  statement  appears  in  the  Court's  de- 


cision : 


It  is  clear  from  a  reading  of  the  ^agreement  of 
lease  with  option  to  purchase'  that,  if  such  option 
is  not  exercised  or  until  it  is  exercised  to  the 
extent  of  first  payment,  the  legal  relationship 
of  the  parties  continues  only  as  that  of  lessor 
and  lessee.  Until  there  is  ^notice'  of  exercise  of 
the  ^option  to  purchase',  accompanied  with  ^cash' 
payment,  of  first  installment,  it  is  specifically 
provided  that  the  ^royalty'  payments  of  Hen  per 
cent  (10%)  of  all  production'  are  Ho  be  consid- 
ered as  rental  only'.  If  the  option  is  in  part 
exercised,  by  the  payment  of  one  or  more  of  the 
installment  payments,  ^as  in  the  agreement  of 
lease  with  option'  provided,  then,  until  final  pay- 
ment is  made,  ^seventy-five  per  cent  (75%)  of 
the  royalties  and  rental  payments  *  *  *  and  shall 
from  time  to  time  be  credited  upon  the  install- 
ment of  purchase  price  next  becoming  due  and 
payable  after  the  first  installment  herein  men- 
tioned'. The  above  quoted  expression,  *  royalties 
and  rental  payments',  clearly  refer  to  the  pre- 
ceding expression — ^Lessees  shall  pay  as  a  royalty 
to  the  Owner  ten  per  cent  (10%)  of  all  produc- 
tion *  *  *.  Said  royalty  payments  to  be  consid- 
ered as  rental  only,  *  *  *'.  After  the  first  install- 
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ment  is  'paid  in  cash',  then  75%  of  the  amount 
of  said  'royalty  payments'  are  to  be  credited  upon 
the  ensuing  purchase  price  installment  payments 
as  they  fall  due,  and  not  'as  rental  only'." 
(Tr.  pp.  51-52.) 

The  answer  to  the  above  quoted  statement  of  the 
Court  is  found  in  the  lease  and  option  itself.  The 
option  makes  no  distinction  between  rentals  and  roy- 
alties but  declares: 

"It  is  further  agreed  that  seventy-five  per  cent 
(75%)  of  the  royalties  and  rental  payments  paid 
under  this  lease  shall  be  applied  and  credited 
upon  the  purchase  price  of  the  said  three-fourth 
(3/4)  interest  *  *  *" 

(Tr.  p.  23.) 

The  further  statement  of  the  Court, 

"After  the  first  installment  is  'paid  in  cash',  then 
75%  of  the  amount  of  said  'royalty  payments' 
are  to  be  credited  upon  the  ensuing  purchase 
price  installment  payments  as  they  fall  due,  and 
not  'as  rental  only'." 
(Tr.   p.  52.) 

is  not  supported  by  the  option  nor  the  lease.  The  only 
requirement  as  appears  in  the  option  is  in  the  first 
clause : 

"Said  purchase  price  shall  be  payable  as  fol- 
lows: Ten  Thousand  Dollars  ($10,000.00)  to  be 
paid  in  cash  at  the  time  of  notice  to  the  first 
pai'ty  of  the  exercising  of  said  oi)tion  to  pur- 
chase" 

(Tr.  p.  23.) 
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that  uses  the  statement,  *'pur(hase  price".  There  is 
no  purchase  price  until  the  option  is  exercised  and 
the  purchase  price  is  $50,000.00  and  the  first  install- 
ment of  the  purchase  price  is  made  payable  at  the  time 
of  notice  to  the  first  party. 

Further,  as  it  is  expressed  in  the  opinion,  the  Court 
required  that  $10,000.00  accompany  the  notice  of  the 
exercise  of  the  option  before  the  option  could  be 
exercised.  Evidently  the  Court  considered  the  pay- 
ment of  the  money  to  be  the  exercise  of  the  option 
or  that  the  payment  of  the  money  was  necessary  to 
the  exercising  of  the  option.  This  is  not  supported 
by  the  authorities  heretofore  cited  in  this  brief  and, 
further,  the  intention  of  the  parties  at  the  time  the 
lease  was  signed  shows  that  that  was  not  their  inten- 
tion. 

In  the  first  clause  of  the  option  it  provides  that 
notice  of  the  exercise  of  the  option  shall  be  given  to 
the  first  party  of  the  lease,  the  language  used,  being: 

'^Ten  Thousand  Dollars   ($10,000.00)   to  be  paid 
in  cash  at  the  time  of  notice  to  the  first  party 
of  the  exercising  of  said  option  to  purchase," 
(Tr.  p.  23.) 

but  the  money  was  to  be  paid  as  appears  from  the 

following  covenant: 

^^It  is  agreed  that  in  the  event  the  Lessees 
exercising  the  before  mentioned  option  to  pur- 
chase, the  payment  shall  be  made  in  the  Bank 
before  mentioned  herein  and  that  the  Owner  shall 
upon  notice  of  such  tender  of  payment  de|)osit  in 
said  Bank  a  good  and  sufficient  deed  of  convey- 
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ance  to  the  Optionees  for  the  three-fourth  (%) 
interest.'' 

(Tr.  p.  24.) 

It  is  clear  from  those  two  clauses  that  the  notice  of 
exercise  of  said  option  should  go  to  the  owner;  pay- 
ment of  the  money  should  be  made  to  the  Security 
First  National  Bank  of  Los  Angeles;  the  notice  to 
J.  W.  Humphrey  at  San  Francisco,  California;  the 
money  sent  to  Los  Angeles. 

Further,  in  that  clause  it  uses  the  language : 

'^that  in  the  event  the  Lessees  exercising  the  be- 
fore mentioned  option  to  purchase,  the  payment 
shall  be  made  *  *  *^' 

Wherefore,  appellant  prays  that  this  Court  re- 
verse the  Order  of  the  District  Court  granting  the 
motions  of  respondents  to  dismiss  and  dismissing 
the  proceedings  instituted  by  the  Trustee. 

Dated,  Reno,  Nevada, 
February  5, 1943. 

James  T.  Boyd, 

Attorney  for  Appellant, 
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AND  JOSEPH  J.  MUELLER. 


As  we  view  it,  tliere  are  only  two  questions  involved 
in  this  case: 

(1)  Does  the  option  by  its  terms  require  tpie 
DOWN  payment  of  v$10,000.(X)  to  effectuate  its 
exercise? 

(2)  Should  it  p.e  so  construed? 

(a)  By  reason  of  practical  construction. 

(b)  Waiver  and  Estoppel. 

(c)  Laches. 
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I. 

If  the  Option  by  Its  Terms  Required  the  Down  Pay- 
ment of  $10,000.00  Cash,  at  the  Time  of  Its 
Exercise,  the  Option  Was  Never  Properly  Ex- 
ercised, and  We  Are  Not  Concerned  With  How 
Much  Royalty  Payments  Have  Been  Made,  or 
How  Royalty  Payments  Should  Be  Applied  After 
Exercise.    Non  Constat  It  Will  Ever  Be  Exercised. 

We  agree  that  an  option,  during  its  existence,  is  a 
continuing  offer  in  accordance  with  its  terms.  Until  it 
is  exercised  by  acceptance,  it  is  not  converted  into  a  con- 
tract of  purchase  and  sale,  and  the  optionee  continues  to 
hold  under  the  lease.  All  payments  of  royalties  apply 
as  rental  only.  In  order  to  bring  the  option  into  play, 
it  was  necessary  to  comply  with  its  terms,  to  wit,  the 
payment  of  $10,000.00  in  cash  at  the  time  of  its  exercise. 

''Said  owner  *  *  *  grants  *  *  ^  ^j^  Qp, 
tion  *  *  ^  |-o  purchase  *  *  *  fQj-  |■J^g  ^^^^ 
of  $50,000.00  at  any  time  within  the  period  of  this 
lease  or  any  extension  of  time  thereof;  provided, 
this  lease  shall  be  in  force  and  effect.  Said  purchase 
price  shall  be  payable  as  follows:  Ten  Thousand 
Dollars  ($10,000.00)  to  be  paid  in  cash  at  the  time 
of  notice  to  the  first  party  of  the  exercising  of  said 
option  to  purchase,  and  a  like  sum  *  *  *  to  be 
paid  on  or  before  the  expiration  of  each  and  every 
period  of  six  months  thereafter,  until  said  purchase 
price  of  $50,000.00  shall  be  fully  paid.'' 

The  option  does  not  provide  that  all  rentals  or  royalties 
theretofore  paid  shall  be  applied  on  the  down  payment. 
If  that  had  been  so  intended,  it  could  have  been  easily 
so  stated.     To  so  construe  the  option,  would  be  to  read 
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something-  into  the  contract  that  is  not  there.  The  pro- 
vision that  ''that  seventy-five  per  cent  (75%)  of  the  royal- 
ties and  rental  payments  paid  under  this  lease  shall  be 
applied  and  credited  upon  the  purchase  price  ^-f^  *  * 
herein  provided  to  be  sold  in  the  event  the  second  parties 
exercise  said  option  and  purchase  said  property  hereun- 
der" can  only  be  reasonably  construed  to  refer  to  pay- 
ments made  after  the  exercise  of  the  option.  All  pay- 
ments theretofore  made  were  simply  rental,  and  no  part 
of  the  $50,000.00  purchase  price. 

In  the  business  world,  leases  of  property  with  an  option 
to  purchase  are  of  frequent  occurrence.  In  practice,  un- 
til the  exercise  of  the  option,  rental  payments  are  applied 
for  its  use.  That  is  the  agreement.  The  rental  com- 
pensates for  use,  but  when  the  option  is  exercised,  the 
relation  of  vendor  and  vendee  arises.  Then,  and  not  until 
then,  the  vendor  has  agreed  to  sell,  and  the  vendee  has 
agreed  to  buy,  at  the  purchase  price  agreed  on.  In  the 
instant  case,  $10,000.00  down.,  and  $10,000.00  every  six 
months  thereafter  until  $50,000.00  shall  have  been  paid. 
Supposing,  at  the  time  of  the  attempted  exercise,  more 
than  $50,000.00  had  been  paid  as  royalties.  Could  the 
lessee  demand  a  deed  without  further  payment?  Could 
it  recover  the  excess  paid  as  rental,  as  attempted  here? 
Mining  operations  are  frequently  carried  on  under  lease 
and  option,  but  until  the  option  has  been  exercised,  it  is 
usually  provided  that  the  royalties  should  be  applied,  as 
rental  for  the  use.  When  exercised,  the  rents  or  royal- 
ties are  usually  applied  on  the  purchase  price,  because, 
at  that  time,  the  relation  is  changed  from  landlord  and 
tenant  to  that  of  vendor  and  purchaser.  After  that,  what 
was  denominated  as  rental  in  the  lease  is  converted  into 


payments  on  the  purchase  price.  In  doing  this,  we  are 
not  doing-  violence  to  the  language  of  the  agreement  and 
we  are  not  reading  something  into  the  option. 

''Contracts  of  this  character,  being  unilateral  in 
their  inception,  are  construed  strictly  in  favor  of 
the  maker,  because  the  other  party  is  not  bound  to 
the  performance,  and  is  under  no  obligation  to  buy, 
and  it  is  generally  held  that  time  is  of  the  essence 
of  the  contract,  and  the  conditions  imposed  must  be 
performed  in  order  to  convert  the  right  to  buy 
into  a  contract  of  sale." 

Winder  v.  Kenan,  161  N.  C.  628  (633); 

Kolachny  v.  Galbreath,  26  Okla.  772,  38  L.  R.  A. 
(N.  S.)  451; 

Landriini  v.  Jordan,  229  P.  182. 

''Unilateral  contracts  or  options  for  the  sale  of 
lands  are  to  be  construed  most  strictly  in  favor  of 
the  maker,  and  the  time  of  performance  by  the  one 
holding  the  option  is  of  the  essence  of  the  contract, 
and  the  conditions  imposed  must  be  performed  by 
him  in  order  to  convert  the  right  to  buy  into  a 
contract  of  sale.  The  maker  has,  however,  the  right 
to  impose  conditions  zvhich  must  be  performed 
precedent  to  the  exercise  of  the  right  to  buy,  and' 
among  these  is  the  payment  of  the  agreed  price.  The 
acceptance  must  be  according  to  the  terms  of  the 
contract  and  if  these  require  payment  of  the  purchase 
money,  or  any  part  thereof,  precedent  to  the  exercise 
of  the  right  to  buy,  the  money  must  be  paid  or 
tendered,  and  a  mere  notice  of  an  intention  to  buy, 
or  that  the  party  will  take  the  property,  does  not 
change  the  relation  of  the  parties." 

Winder  v.  Kenan,  161  N.  C.  628. 
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"An  option  contract  may  be  regarded  as  embody- 
ing an  offer.  When  the  optionee,  or  the  person  to 
whom  the  option  is  made,  signifies  his  desire  to 
accept  in  accordance  zvith  the  terms  of  the  option, 
the  optionor,  or  person  making  the  offer,  becomes 
obligated  to  perform.  This  acceptance  of  the  offer 
contained  in  the  option  contract  is  called  'election', 
and  it  gives  rise  to  a  subsequent  contract  between 
the  parties  to  buy  or  sell,  or  perform  whatever  other 
acts  have  been  specified  in  the  option  contract, 
Penn.  Min.  Co.  v.  Smith,  207  Pa.  210,  56  Atl.  426. 
'The  particular  act  or  acts  which  constitute  an  elec- 
tion, may  be  fixed  by  the  terms  of  the  option  as  also 
the  time  when,  the  place  where,  and  the  person  to 
whom  it  shall  be  made.'  James,  Law  of  Option  Con- 
tracts, Sees.  810,  817.  The  language  of  the  contract 
itself  controls  as  to  zuhat  act  or  acts  constitute  an 
election/'     (Italics  ours.) 

Flickinger  v.  Heck,   187  Cal.   Ill; 

Ide  V.  Lester,  10  Mont.  5,  24  Am.  St.  17. 

''An  'option',  or  'option  to  purchase'  is  a  contract 
by  which  the  owner  of  the  property  agrees  with  an- 
other person  that  the  latter  shall  have  the  right  to 
buy  the  former's  property  at  a  fixed  price  within  a 
certain  time.  In  such  contracts  two  elements  exist: 
(1)  The  offer  to  sell,  which  does  not  become  a 
contract  until  accepted.  (2)  The  completed  con- 
tract to  leave  the  offer  open  for  the  specified  time. 
It  is  characterized  as  a  unilateral,  executed  contract, 
binding  only  on  the  optionor,  and  not  on  the  optionee, 
and  becomes  a  contract  inter  parties  only  when  exer- 
cised or  accepted  according  to  its  terms.  If  binding 
on  both  parties,  it  cannot  be  an  option.  The  owner 
of  the  land  does  not  sell  his  land  or  any  interest  in 


it,   or   agree  to   sell,   but   he  does   sell   the   right  or 
privilege  to  buy  at  the  option  of  the  other  party." 

66  Corp.   Juris.  485,   Sec.    12; 

13  Corp.   Juris.   336,    wSec.    183. 

''And  such  option  contracts  must  not  only  be  cer- 
tain and  complete,  but  must  be  accepted  in  accord- 
ance with  its  terms.  Any  acceptance  not  in  accordance 
with  its  terms  is  equivalent  to  a  rejection.  Weaver 
V.  Burr,  31  W.  V.  736,  8  S.  E.  743,  3  L.  R.  A.  94; 
Wilkin  Mfg.  Co.  v.  Lumber  Co.  (Mich.),  53  N.  W. 
1045;  Potts  V.  Whitehead,  23  N.  J.  Eq.  512." 

Couch  V.  McCoy,  138  Fed.  696  (701); 

I'ollock  V.  Brookovcr,  60  W.  Va.  75,  6  L.  R.  A. 
(N.  S.)  403. 

"The  very  term  'option'  indicates  choice,  not  obli- 
gation. Such  a  contract  is  indeed  binding  as  any 
contract,  but  only  for  what  it  specifies.  As  to  the 
optionor  who  executes  the  instrument  for  a  con- 
sideration, it  is  an  offer  made  by  him  to  sell  upon 
certain  terms  which  are  conditions  of  his  contract, 
the  binding  force  of  which  is  to  restrain  him  from 
withdrawing  the  offer  for  a  certain  time.  To  make 
it  a  mutually  binding  contract,  compulsory  upon  the 
proposed  purchaser,  the  latter  must  accept  the  offer 
according  to  its  terms.  Like  any  other  contract, 
based  on  off'er  and  acceptance,  the  latter  must  ex- 
actly coincide  in  all  its  terms  zvith  the  former.  Un- 
til this  occurs  there  is  no  meeting  of  minds  between 
the  proposer  and  the  acceptor,  and  hence  no  contract 
other  than  the  original  one  binding  only  on  the  man 
who  makes  the  offer." 

Hartman  v.  Selling,  97  Or.  368. 


''In  case  of  the  destruction  of  the  building-  pending 
an  option  to  purchase  real  estate,  the  optionor  need 
not  account  to  optionee  for  insurance  money  which 
he  collects  thereon." 

Strong  v.  Moore,  207  Pac.  179  (Or.),  23  A.  L.  R. 
1217. 

''It  is  competent  for  the  optionor  to  provide  in 
the  option  that  notice  of  the  election  shall  be  given 
to  himself,  to  a  corporation,  or  to  a  third  person; 
or  to  his  heirs;  that  it  shall  be  in  writing;  the  time 
when,  the  place  where,  notice  and  tender  shall  be 
made;  and  generally,  to  impose  such  other  conditions 
as  he  may  desire.  These  stipulations  and  provisions 
are  binding  upon  the  optionee,  and  his  election  must 
be  in  accordance  therewith." 

James  on   Option   Contracts,   Sec.   815,  p.   321; 

12  Am.  Juris.  532,  Sec.  39. 

"As  the  option  must  be  accepted  according  to  its 
terms,  if  by  its  terms  it  prescribes  certain  conditions 
for  its  acceptance,  such  conditions  must  be  performed 
while  the  option  is  still  outstanding,  unless  they  are 
waived,  or  compliance  made  impossible  by  the 
vendor." 

66   Corp.  Juris.   499,   Sec.   2i. 

"Here  the  entry  was  under  an  agreement  to  pay 
rent,  and  the  relation  of  the  parties  was  unques- 
tionably landlord  and  tenant  for  twenty  years,  up 
to  the  thirty-first  day  of  October,  1893;  and  unless 
the  notice  of  the  defendant  that  he  desired  to  avail 
himself  of  the  option  to  purchase  had  the  conclusive 
effect  claimed  for  it,  which  we  do  not  think  it  had, 
the  relation  of  landlord  and  tenant  is  shown,  by  the 
evidence  aided  by  the  statutory  presumption,  to  have 


continued  until  he  completed  the  purchase.  If  he 
had  tendered  the  money,  or  had  announced  his  ability 
and  willingness  to  take  the  property  as  soon  as  title 
could  be  made,  and  nothing  remained  to  be  done  but 
the  order  of  the  court,  I  can  see  how  it  might  be 
claimed  with  reason  that  he  held  as  purchaser  pend- 
ing such  action.  But  no  such  state  of  facts  existed. 
His  notice  fails  to  show  a  'payment  or  tender  there- 
of of  the  money  which  the  agreement  required  should 
be  made  *at  the  expiration  of  the  term  of  the  lease.'  " 

Jounic  V.   Heices,   123   Cal.   244. 

II. 

Should  the  Contract  Be  So  Construed  as  to  Require 
Payment  of  $10,000.00  to  Constitute  an  Election? 

The  appellees,  California  Pacific  Title  and  Trust  Com- 
pany, Title  Insurance  and  Guaranty  Company  and  Byron 
Halverson,  are  each  trustees,  the  Title  Companies  holding 
the  whole  title,  and  Byron  Halverson,  as  a  trustee  to  an 
undivided  one-half  of  an  undivided  one-third  equitable 
interest  in  said  mine. 

On  the  9th  day  of  June,  1937,  appellee,  California 
Pacific  Title  and  Trust  Company,  in  reply  to  the  notice 
of  the  Mount  Gaines  Alining  Company,  purporting  to 
exercise  said  option,  notified  appellant  that  it  could  not 
accept  the  purported  election  to  exercise  the  option,  and 
that  "that  said  purported  notice  is  of  no  force  or  efifect 
and  does  not  constitute  an  election  to  exercise  said  pur- 
ported option  for  the  reason  that  the  sum  of  Ten  Thou- 
sand and  no/ 100  Dollars  in  cash  did  not  accompany  your 
said  notice,  the  payment  thereof  as  a  part  of  the  purchase 
price  being  specifically  provided  for  under  the  terms  of 
said  Lease".     [Tr.  26.  J 


After  that  reply  appellant  did  not  undertake  to  stand 
on  its  election.  Every  month  thereafter,  or  practically 
so,  appellant  made  payment  of  royalty  as  rental  to  the 
Trustee,  and  the  Trustee  from  time  to  time,  disbursed  the 
royalties  to  its  beneficiaries.  Does  not  this  show  that 
appellant  acquiesced  in  that  construction?  Ever  since 
that  time,  the  royalties  have  been  paid,  and  received,  under 
that  construction. 

If  appellant  were  right  in  its  contention,  did  it  not 
waive  its  ''election"  or  purported  election?  And  did  not 
the  continued  payment  under  the  lease  amount  to  an 
acceptance  of  the  construction  placed  on  the  option  by 
the  Title  Company?  Did  not  that  constitute  a  practical 
construction  ? 

13   Corp.  Juris.   546,   Sec.   517. 

And  w^ould  not  appellant  be  estopped  now,  after  a 
period  of  nearly  f\\^  years,  from  claiming  that  the  option 
had  been  exercised?  Appellant  stood  by,  permitting  the 
royalties  to  be  disbursed,  without  asserting  its  rights, 
under  the  purported  election.  23  C.  J.  1150,  Sees.  154- 
155.  Ill  case  of  controversy,  timely  assertion  of  right 
is  always  required.  There  is  only  one  conclusion:  Ap- 
pellant accepted  the  Title  Companies'  contention,  waiving 
its  own  contention. 

However,  we  submit  that  the  option  was  never  exer- 
cised and  that  the  judgment  of  the  Court  below  should  be 
affirmed,  with  costs. 

Respectfully  submitted, 

Halverson  &  Halverson, 
By  George  Halverson, 
Attorneys  for  Appellees  Byron   Halverson   and 
Joseph  J.  Mueller. 
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The  ap|)ellees  submitting  this  brief  are  named  in 
the  petition  for  the  order  to  show  cause  why  they 


have  not  joined  in  a  conveyance  of  title  to  an  un- 
divided three  fourths  interest  in  certain  mininfi  jaop- 
erties  (Tr.  pp.  3  and  4;.  Included  among  those  men- 
tioned in  the  decision  of  the  lower  Court,  who  inter- 
posed motions  to  dismiss  (Tr.  top  of  p.  47),  are  these 
appellees. 

In  our  judgment,  the  ''opinion  and  decision"  of  the 
lower  Court  is  demonstrative  of  the  soimdness  of  the 
Coiui:'s  ruling  (Tr.  p.  46  et  seq.).  In  addition,  two 
other  sets  of  appellees  are  filing  briefs,  which  we  have 
examined  and  which  we  are  satisfied  to  adopt  as  a 
presentation  of  our  o^^Tl  views.  For  these  two  rea- 
sons, this  brief  will  be  concise;  repetition  of  the  au- 
thorities and  arguments  embodied  in  the  briefs  of  the 
other  appellees  \n]]  be  avoided. 

I. 

The  lan^age  of  the  a^eement  plainly  snpports  the  decision 
and  requires  no  construction. 

For  convenience,  we  repeat  the  option  clause  upon 
which  the  appellant's  case  rests,  adding  appropriate 
emphasis : 

(Tr.  pp.  4  and  5) 

"Said  Owner,  for  and  bv  the  considerations  and 
agreements  herein  therefore  grants  unto  the  lessees  an 
option  to  purchase  an  undivided  three-fourths  (-^4)  i^^- 
terest  in  said  mine,  property  and  all  appurtenances 
thereto  for  the  sum  of  Fifty  Thousand  Dollars 
($50,000.00)  at  any  time  within  the  period  of  this  lease 
and  or  any  extension  of  time  thereof;  provided  this 
lease  shall  be  in  force  and  effect.  Said  purchase  price 
shall  be  payable  as  follows:     Ten  Thousand  Dollars 
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lees.  It  would  place  the  lessee  in  the  highly  advan- 
tageous position  of  standing  by  with  the  obligation 
merely  to  pay  rent  out  of  the  production  from  the 
property  and  then  suddenly,  when  finding  that  profit- 
able returns  had  ensued,  announcing  his  o\Miership  of 
a  large  proportion  of  the  title,  by  the  execution  of  a 
piece  of  paper.  It  cannot  be  surmised  that  the  parties 
intended  the  contract  to  possess  this  unfair  result. 


II. 

The  appeUant's  brief  fails  to  recognize  the  elementary  rule  that  an 
appellate  court  will  not  substitute  its  own  interpretation  of  an 
agreement  for  that  of  the  trial  court,  where  the  latter  appears 
logical  and  reasonable. 

Even  if  the  appellant's  suggested  interpretation  of 
the  agreement  were  plausible,  it  fails  to  establish  a 
ground  for  the  reversal  of  the  order.  The  rule  is 
well  settled  that  a  court  of  review^  will  not  substitute 
its  own  interpretation  of  a  contract  for  the  one 
adopted  in  the  trial  Court,  even  though  the  suggested 
new  meanmg  be  equally  tenable  with  that  adopted  in 
the  trial  Court.  This  is  but  a  specific  application  of 
the  rule  that  the  burden  is  on  an  appellant  to  establish 
error. 

Extending  to  the  appellant's  contention  undoubted- 
ly more  credit  than  it  deserves,  the  most  that  ])ossibly 
could  be  said  of  it  is  that  it  offers  a  construction  of 
the  contract  ^^ equally  tenable"  with  that  taken  in  the 
trial  Court.    Even  if  this  be  true,  no  ground  for  re- 


versal  appears,  by  reason  of  the  rule  we  have  stated. 
The  doctrine  has  been  announced  on  many  occasions. 

As  the  Court  stated  in 

Kauts  V,  Zurich  Gen.  Ace,  &  Liah,  Ins.  Co.,  212 
Cal.  576,  582: 

"The  construction  given  the  instrument  by  the  trial 
court  appears  to  be  consistent  with  the  true  intent  of 
the  parties  and  where  that  is  the  case  the  appellate 
court  will  not  substitute  another  interpretation  though 
it  seem  equally  tenable."^ 

Riiffenach  v.  Peoples  Trust  Co.  (Pa.  1935),  178 
Atl.  668: 

"It  would  serve  no  useful  purpose  to  extend  in  detail 
the  evidence  or  reasoning  of  the  court  below  in  the 
interpretation  of  the  agreement.  When  the  sole  ques- 
tion is  the  proper  interpretation  of  an  agreement  *  *  * 
this  court  will  not  disturb  such  interpretation^  as  con- 
trolling the  rights  and  obligations  of  the  parties,  unless 
the  parties  have  by  their  acts  interpreted  the  agree- 
ment differently.''* 

In  accord: 

Serviss  v.  Jones,  133  Cal.  App.  640,  643; 
Farmers    and    Merchants    National    Banh    v. 

Bailie,  138  Cal.  App.  143,  149  (middle)  ; 
Hale  V.  Harbor  Petroleum  Corp.,  139  Cal.  App. 

455,  462. 


2Emphasis  ours. 

3Referring  to  the  interpretation  announced  by  the  trial  court. 

4We  shall  presently  observe  that  the  parties  here  interpreted  the  con- 
tract in  accord  with  the  meaning  of  it  determined  upon  in  the  lower 
court. 


In  accord: 

PaAjne  v.  Pathe  Studios  Inc.,  6  Cal.  App.  (2d) 

136,  140  (middle)  ; 
Melvin    i\   Bercndsen,   7    Cal   App.    (2d)    389, 

391   (middle); 
Swerdfeger  v.  United  Acceptance  Corp.,  9  Cal. 

App.  (2d)  590,  593  (bottom). 

As  heretofore  stated,  we  think  the  appellants  su^'- 
gested  meaning  of  the  contract  a  highly  unreasonable 
one.  However,  it  is  not  necessary,  under  the  applica- 
tion of  the  rule  we  have  set  forth,  that  appellees  estab- 
lish infirmities  in  the  appellant's  offered  construc- 
tion. That  such  a  burden  does  not  rest  upon  an  ap- 
pellee is  well  stated  in 

Wheplcfj  Oil  Company  v.  Associated  Oil  Com- 
panij,  6  Cal.  Ai)p.  (2d)  94,  101  (middle) : 

"We  are  not  prepared  to  declare  that  the  construc- 
tion for  which  appellant  contends  is  an  unreasonable 
construction.  Equally  unprepared  are  we  to  declare 
that  the  interpretation  drawn  by  the  trial  court  is  un- 
reasonable or  untenable  or  so  clearly  inconsistent  with 
the  intent  of  the  parties  as  disclosed  by  their  language 
that  we  must  substitute  therefor  the  interpretation  for 
which  appellant  contends.  In  such  a  situation,  it  is 
settled  that  a  reviewing  court  is  not  justified  in  dis- 
turbing the  construction  adopted  by  the  trial  court. '^ 
(Citing  authorities) 


III. 

The  record  demonstrates  that  by  the  practical  construction  taken 
by  the  parties  themselves  the  contract  of  lease  had  the  meaning 
given  to  it  by  the  lower  court. 

The  attempted  exercise  of  the  option,  unaccom- 
panied by  any  cash,  occurred  in  Mav  of  1937  (Tr.  p. 
26).  The  appellant's  predecessor  in  interest  was  im- 
mediately advised  of  the  ineffectiveness  of  tlie  so- 
called  notice,  by  reason  of  the  faihire  to  pay  the  ten 
thousand  dollars.  (Tr.  pp.  26  to  28). 

The  petition  discloses  that,  continuously  thereafter, 
^'royalties'',  in  the  language  of  the  petition  (Tr.  i).  8), 
were  paid  until  August  28,  1939.  These  payments  were 
made  to  such  extent  that  over-payments  are  now 
claimed  upon  the  theory  that  the  attempted  exercise 
of  the  option  was  valid. 

It  is  manifest  that  the  lessee  appreciated  the  sound- 
ness of  the  position  bringing  about  the  rejection  of 
the  attempted  exercise  of  the  option  and  thereafter 
acquiesced  in  the  interpretation  of  the  contract  em- 
bodied in  the  letter  of  rejection.  (Tr.  pp.  26  to  28). 

17  C.  J.  .S;  755,  Sec.  325 : 

"Where  the  parties  to  a  contract  have  given  it  a  prac- 
tical construction  by  their  conduct,  as  by  acts  in  par- 
tial performance,  such  construction  may  be  considered 
by  the  court  in  construing  the  contract,  determining 
its  meaning,  and  ascertaining  the  mutual  intention  of 
the  parties  at  the  time  of  contracting;  it  is  entitled  to 
great,  if  not  controlling,  weight  in  determining  the 
proper  interpretation  of  the  contract  and  it  will  gener- 
ally be  adopted  by  the  court. 
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u#  *  *  ^Yie  court  may  and  usually  will  adopt  a  con- 
struction placed  on  the  contract  by  the  parties  where 
it  is  within  the  purview  of,  and  is  not  inconsistent  with, 
the  language  thereof,  even  though  the  contract  may 
be  susceptible  of  another  construction." 

In 

Chick  t\  MacBaiu  (Va.  1931),  160  S.  E.  214, 

it  was  held  that  a  failure  to  protest  against  the  denial 
of  an  asserted  right  undei*  the  contract  was  one  of 
the  most  effective  methods  of  reaching  a  practical  con- 
struction of  the  contract  by  the  parties  themselves. 

The  following  cases  present  analogous  instances, 
where  the  construction  of  the  instrument  by  the  par- 
ties thereto  has  been  announced  by  the  couils  as  the 
most  reliable  method  of  disclosing  the  true  and  in- 
tended meaning  of  the  contract. 

Lemm  v.  Stillwater  Land  dc  Cattle  Co.,  217  Cal. 

474,  481 ; 
King  v.  Moore,  220  Cal.  449,  457. 

The  case  at  bar  is  an  ideal  one  for  the  application 
of  the  rule  of  practical  construction.  The  lessee  con- 
tinued making  royalty  payments,  as  such,  with  full 
knowledge  that  its  nebulous  claim,  on  the  meaning  of 
the  contract,  was  rejected.  The  payments  continued 
for  twenty  seven  months,  with  no  step  taken  to  assert 
the  option  privilege.  The  return  to  the  appellant's 
abandoned  theory  results  in  claims  of  so-called  over- 
payments. It  is  manifest  that  the  parties  mutually 
recognized  that  the  payments  continued  to  be  rental, 
as  designated  in  the  tirst  portion  of  the  lease. 


IV. 

The  rule  requiring  conditions  precedent  to  the  valid  exercise  of  an 
option  is  a  salutary  one  and  is  to  be  applied  in  this  case. 

The  other  appellees  have  cited  many  authorities  to 
the  effect  that  conditions  precedent  relating  to  the 
exercise  of  an  option  must  be  fully  performed.  It  is 
unnecessary  to  enlarge  upon  those  citations. 

No  advantage  has  been  taken  of  the  appellant  or 
his  predecessor  in  interest.  Full  information  was  given 
as  to  the  reason  for  the  rejection  of  the  so-called 
notice.  Not  a  step  was  taken  to  perfect  the  option 
right  in  the  manner  called  for  by  the  contract.  Pay- 
ments continued  to  be  made  in  a  manner  consistent 
only  with  the  continued  relationship  of  landlord  and 
tenant. 

We  therefore  submit  that  the  provisions  of  the 
contract  speak  for  themselves  in  sustaining  the  posi- 
tion of  the  trial  judge  and  that  even  were  the  contract 
to  possess  the  ambiguities  ascribed  to  it  by  the  appel- 
lant, the  other  grounds  herein  asserted  are  amply 
sufficient  to  uphold  the  ruling  of  the  trial  court. 


10 
V. 

The  appellant  has  failed  to  produce  a  record  sufficient  for  the 

ascertainment  of  error. 

It  is  elementary  that  regardless  of  the  particular 
ground  designated  in  the  opinion  and  decision  of  the 
lower  Court,  the  order  is  to  be  affirmed  if  sustainable 
on  any  ground. 

Chahot  V.  Tucker,  39  Cal.  434,  435  (bottom)  ; 
Difani  v.  Riverside  County  Oil  Co.,  201  Cal. 
210,  217. 

It  affirmatively  appears  from  the  record  (Tr.  top 
of  p.  47)  that  A^arious  grounds  were  interposed  in  sup- 
port of  a  motion  to  dismiss.  The  appellant's  brief  re- 
views only  the  one  ground — the  one  discussed  in  the 
trial  Court's  opinion.  The  a])])ellant  fails  to  show 
that  the  order  of  the  trial  Court  is  not  sustainable 
upon  any  of  the  grounds  of  motion.  Under  the  doc- 
trine that  the  burden  is  on  the  appellant  to  show 
eri'or,  the  appellant's  brief  must  be  considered  wholly 
insufficient. 

Dated :  March  5,  1943. 

Respectfully  submitted, 

Sterling  Carr, 

Francis  P.  Walsh, 
Attorneys  for  AppeJJees, 
Humphrey  Estates,  Inc.  (a  corporation), 
Harry  Lee  Jones,  Arthur  J.   Edtvar^ds, 
James  S,  Hazen  and  Persis  E.  Hazen, 

A.  Dal.  Thomsox, 
Of  Counsel. 
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James  P.  Hart,  Trustee  of  International 
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ration). Debtor  and  Mount  Gaines  Min- 
ing Company  (a  corporation),  Debtor, 

Appellant, 
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California  Pacific  Title  and  Trust 
Company  (a  corporation),  Title  In- 
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corporation),  Humphrey  Estates,  Inc. 
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Appellees, 
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STATEMENT  OF  PLEADINGS  AND  FACTS 
IN  REGARD  TO  JURISDICTION. 

The  petition  of  James  P.  Hart,  as  trustee  of  Inter- 
national Minins^  and  Milling  Company,  and  of  Mount 
Graines  Mining  Company,  corporations  in  reorganiza- 
tion under  Chapter  X  of  the  Bankruptcy  Act,  was 
filed  March  2,  1942,  in  the  reorganization  proceedings 
then  pending  in  the  District  Court  of  the  United 
States,  for  the  District  of  Nevada.  An  order  to  show 
cause  was  issued  thereon  directing  the  California 
Pacific  Title  &  Trust  Company,  Title  Insurance  and 
Guaranty  Company,  and  others  to  appear  and  show^ 
cause  why  the  relief  sought  should  not  be  granted. 
Primarily,  the  relief  prayed  for  in  the  petition  was 
the  following: 

1.  That  the  court  determine  that  debtor, 
Mount  Gaines  Mining  Company,  was  the  owner 
of  certain  real  property  (mining  claims)  situated 
in  the  County  of  Mariposa,  State  of  California, 
and  further  that  a  judgment  be  entered  directing 
certain  appellees  to  convey  title  thereto  to  the 
Mount  Gaines  Mining  Company  by  way  of  specific 
jjerformance  of  an  alleged  option  claimed  to  have 
been  exercised. 

2.  That  the  court  render  a  money  judgment  in 
favor  of  Mount  Gaines  Mining  Company  against 
some  or  all  of  the  appellees  for  certain  monies, 
which  said  monies  were  alleged  to  have  been  paid 
by  Mount  Gaines  Mining  Company  to  certain 
respondents  as  ^^ rental"  or  *^ royalty"  upon  cer- 
tain mining  claims,  and  which  were  alleged  to 
have  accrued  over  a  period  of  time  when  Moimt 


Gaines  Mining  Company  was  the  alleged  owner 
of  these  mining  claims. 

To  this  petition,  appellee  California  Pacific  Title  & 
Trust  Company,  appearing  specially  and  solely  for 
the  purpose  of  its  motion,  moved  the  court  as  follows : 

1.  To  vacate  the  order  of  this  court  made  on 
March  2,  1942,  in  so  far  as  it  directs  service  of  a 
copy  thereof  and  of  the  petition  referred  to 
therein  upon  this  respondent  and  to  quash  the 
service  thereof  upon  this  respondent  on  the 
ground  that  this  respondent  is  a  corporation, 
organized  under  the  laws  of  California,  and  was 
not  and  is  not  subject  to  service  of  process  within 
the  District  of  Nevada,  and  on  the  groimd  that 
this  respondent  has  not  been  properly  served  with 
process  in  this  action  nor  been  served  with  process 
in  the  District  of  Nevada  *   *  * 

2.  To  dismiss  the  petition  dated  February  28, 
1942,  filed  in  the  above  proceedings  by  James  P. 
Hart,  petitioner,  on  March  2,  1942,  and  the  pro- 
ceedings based  thereon  as  to  this  respondent  on 
the  ground  that  this  court  has  no  jurisdiction  in 
this  proceeding  to  entertain  said  petition  as  to 
this  respondent  nor  in  this  i^roceeding  to  grant 
any  of  the  relief  pra.yed  for  in  said  petition  as 
against  this  respondent,  and  on  the  ground  that 
said  petition  fails  to  state  a  claim  upon  which 
relief  can  be  granted  against  this  respondent  in 
this  proceeding  *  *   * 

3.  To  dismiss  said  petition  and  the  proceed- 
ings based  thereon  on  the  ground  that  said  peti- 
tion fails  to  state  a  claim  upon  which  any  relief 
can  be  granted  against  this  respondent. 

(Tr.  pp.  37-38.) 


The  affidavit  of  Wm.  H.  Smith,  Jr.,  filed  on  behalf 
of  appellee  California  Pacific  Title  &  Trust  Company 
(Tr.  pp.  39-41),  shows  that  appellee  California  Pacific 
Title  &  Trust  Company  is  a  California  corporation, 
has  never  transacted  business  in  or  been  a  resident  of 
the  State  of  Nevada,  that  service  of  the  order  to  show 
cause  was  effected  in  the  City  of  San  Francisco,  State 
of  California,  and  that  said  appellee  did  not  consent 
to  the  jurisdiction  of  the  court  either  over  itself  or 
over  the  subject  matter  of  the  action. 

The  affidavit  of  Harry  Geballe,  filed  on  behalf  of 
appellee  California  Pacific  Title  &  Trust  Company 
(Tr.  pp.  41-43),  shows  that  the  only  interest  that 
appellee  California  Pacific  Title  &  Trust  Company 
ever  had  in  and  to  the  mining  claims  was  that  of 
trustee  under  and  pursuant  to  an  appointment  made 
by  the  Superior  Court  of  the  State  of  California,  in 
and  for  the  County  of  Mariposa,  on  February  21, 
1936 ;  that  thereafter  and  on  September  3,  1940,  Cali- 
fornia Pacific  Title  &  Trust  Company  resigned  as 
such  trustee  and  conveyed  the  mining  claims  to  ap- 
pellee Title  Insurance  and  Guaranty  Company,  the 
duly  appointed  successor  trustee,  by  deed  dated  Sep- 
tember 6,  1940,  all  pursuant  to  a  decree  of  said  court 
dated  September  3,  1940.  That  since  September  6, 
1940,  California  Pacific  Title  &  Trust  Company  has 
had  no  interest  in  or  title  to  the  mining  claims  as 
trustee  or  otherwise,  and  claims  none. 

Appellee  Title  Insurance  and  Guaranty  Company 
filed  a  motion  similar  to  that  of  appellee  California 
Pacific  Title  &  Trust  Company.  (Tr.  pp.  29-30.)    This 


was  accompanied  by  supporting  affidavits  in  all  re- 
spects similar  to  those  filed  by  California  Pacific  Title 
&  Trust  Company,  except  that  they  show  that  appellee 
Title  Insurance  and  Guaranty  Company  has  held  title 
as  trustee  to  the  mining  claims  since  September  6, 
1940,  pursuant  to  the  order  of  the  court.  (Tr.  pp. 
31-36.) 


STATEMENT  OF  THE  CASE. 

Appellant's  statement  of  the  facts  of  the  case  (Ap- 
pellant's Brief,  pp.  7-13)  is  substantially  correct  as 
far  as  it  goes.  It  fails  in  a  material  respect,  however, 
to  fully  and  properly  state  the  questions  involved  in 
this  appeal.  Appellant  states  in  his  brief  (p.  12)  that 
^^the  decision  of  the  Court  in  dismissing  the  case  was 
made  solely  upon  its  opinion  that  the  option  had  not 
been  exercised  for  failure  to  make  the  $10,000.00  pay- 
ment". 

This  conclusion  fails  to  recognize  the  import  of 
appellees'  motions,  each  of  which  asks,  among  other 
things,  that  the  petition  and  the  proceedings  based 
thereon  be  dismissed  on  the  ground 

<<*  *  *  that  this  court  has  no  jurisdiction  in 
this  proceeding  to  entertain  said  petition  as  to 
this  respondent  nor  in  this  proceeding  to  grant 
any  of  the  relief  prayed  for  in  said  petition  as  to 
this  respondent,   *   ^    * 

"*  *  *  that  said  petition  fails  to  state  a  claim 
upon  which  any  relief  can  be  granted  against 
this  respondent." 

(Tr.  pp.  37-38,  29-30.) 


And  the  order  of  the  court,  after  reciting-  that 
'^motions  to  dismiss  of  respondents,  hased  on  juris- 
dictional and  other  grounds,  having  heretofore  been 
heard,  submitted  on  briefs  and  by  the  Court  taken 
under  advisement"  thereupon  ordered  ^'that  the  mo- 
tions to  dismiss  are  granted  without  prejudice''.  (Tr. 
p.  45.)  It  is  true  that  the  opinion  of  the  court  deals 
only  with  a  consideration  of  the  attempted  exercise 
of  the  option  to  purchase,  but  it  is  evident  from  the 
order  itself  that  such  order  granted  all  the  motions 
then  before  the  court  which  sought  a  dimissal. 

The  questions  involved  in  this  appeal  are  therefore : 

1.  Was  jurisdiction  acquired  over  appellees 
California  Pacific  Title  &  Trust  Company  and 
Title  Insurance  and  Guaranty  Company? 

2.  Did  the  court  have  jurisdiction  to  deter- 
mine the  claims  asserted  against  said  appellees 
in  a  summary  proceeding? 

3.  Did  the  petition  state  facts  sufficient  to 
constitute  a  claim  upon  which  any  relief  could  be 
granted? 


ARGUMENT. 

THE  ORDER  GRANTING  MOTIONS  TO  DISMISS  PROCEEDINGS 
AS  TO  THESE  APPELLEES  WAS  PROPER  FOR  NO  JURIS- 
DICTION WAS  ACQUIRED  OVER  THEM. 

The  petition  asked  for,  primarily, 

1.  A  determination  of  title  to  mining  claims 
located  in  the  State  of  California. 

2.  A  money  judgment. 


It  appears  from  the  affidavit  filed  on  behalf  of 
appellee  California  Pacific  Title  &  Trust  Company 
(Tr.  pp.  41-43)  that  said  appellee  held  no  title  to  or 
possession  of  the  mining  claims  since  the  institution 
of  these  proceedings,  as  trustee  or  otherwise,  nor  does 
it  claim  any,  which  facts  are  not  disputed. 

The  only  claim,  therefore,  asserted  against  appellee 
California  Pacific  Title  &  Trust  Company  was  for 
monies,  alleged  to  have  been  paid  by  debtor  to  said 
appellee  as  trustee,  and  which  consisted  of  rental  and 
royalty  payments  due  under  a  lease  of  the  mining 
claims.  It  does  not  appear  that  appellee  California 
Pacific  Title  &  Trust  Company  held  any  such  monies, 
as  trustee  or  otherw^ise,  belonging  to  said  Mount 
Gaines  Mining  Company,  but  on  the  contrary  the 
petition  of  appellant  acknowledges  that  the  monies 
paid  to  said  appellee  during  its  trusteeship  were  dis- 
tributed to  the  respective  beneficiaries  of  the  trust 
(Debtor's  Petition,  Tr.  p.  9),  and  the  affidavit  of 
Harry  Geballe  filed  on  behalf  of  said  appellee  (Tr. 
pp.  41-43)  shows  that  said  appellee  was  duly  dis- 
charged from  its  trust  on  September  3,  1940,  being 
prior  to  the  institution  of  these  proceedings. 

The  proceedings  were  simimary  in  nature,  initiated 
in  a  bankruptcy  court  in  the  judicial  district  of 
Nevada.  Appellee  California  Pacific  Title  &  Trust 
Company  was  a  nonresident  of  this  district,  had  never 
transacted  business  in  the  State  of  Nevada,  and  was 
not  served  therein.  The  action  against  said  appellee 
was  purely  in  personam,  namely  to  obtain  a  money 
judgment.    Said  appellee  did  not  consent  to  jurisdic- 
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tion  over  its  person.  It  is  submitted  that  under  these 
facts  the  court  acquired  no  jurisdiction  over  said 
appellee  California  Pacific  Title  &  Trust  Company; 
that  such  lack  of  jurisdiction  is  clearly  established  by 
the  cases  of  United  States  et  ah  v.  Tacoma  Oriental 
S,  S.  Co.  (CCA.  9th,  1936),  86iFed.  (2d)  363;  Bovay 
et  ah  r.  H.  M.  Bijlleshy  d-  Co.  et  ah  (CCA.  5th,  1937), 
88  Fed.  (2d)  990,  and  TJiompson  v.  Terjninal  Shares, 
Inc.  (CCA.  8th,  1939),  104  Fed.  (2d)  1,  Cert.  Denied, 
60  Sup.  Ct.  100. 

The  case  of  United  States,  et  ah  r.  Tacoyna  Oriental 
S.  S.  Co.  (CCA.  9th,  1936),  86  Fed.  (2d)  363,  is 
particularly  significant  because  of  its  similarity  to  the 
instant  case.  Debtor,  in  proceedings  brought  in  the 
District  Court  in  the  State  of  Washington  under  Sec- 
tion 77B  of  the  Bankiniptcy  Act,  filed  a  petition  alleg- 
ing that  the  United  States  was  indebted  to  it  in  certain 
sums  under  mail  contracts,  and  that  certain  officers  of 
the  United  States  unlawfully  withheld  payment.  An 
order  to  sliow  cause  was  issued  directing  the  United 
States  and  the  officers  to  appear  and  show  cause  why 
payment  should  not  be  made. 

The  officers  objected  to  the  jurisdiction  of  the  court, 
and  moved  that  the  petition  be  dismissed  on  the 
gromid  that  the  court  had  no  jurisdiction  over  their 
persons,  ser^dce  having  been  made  outside  the  terri- 
torial limits  of  the  district. 

The  court  recognized  that  Congress  may,  if  it  sees 
fit,  authorize  civil  process  outside  the  fede^ral  district 
wherein  the  court  is  situated.  The  cpestion  was 
whether  such  authorization  had  been  given  under  the 
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provisions  of  the  Bankruptcy  Act.    The  court  stated 

the  question  thus: 

u^  ^  *  whether  the  lower  court  had  jurisdiction 
to  issue  process  to  appellant  in  another  district 
under  the  facts  of  the  case,  pursuant  to  the  pro- 
visions that  'the  court  *  *  *  shall  *  *  *  have 
exclusive  jurisdiction  of  the  debtor  and  its  prop- 
erty wherever  located'." 

The  court  pointed  out  that  the  officers  were  not 
holding  property  belonging  to  the  debtor,  that  the 
action  was  one  ^^  purely  in  personam '^  and  therefore 
under  the  circumstances  no  jurisdiction  was  obtained 
over  the  j)ersons  of  the  individual  appellants.  The 
court  set  aside  the  service  as  to  them.   It  said : 

^^We  believe  that  the  act  giving  exclusive  juris- 
diction of  the  lower  court  over  debtor's  property 
wherever  located  simply  means  that  the  res  (the 
debtor's  property)  is  to  be  considered  solely  under 
the  jurisdiction  of  the  lower  court.  Any  wrong- 
ful invasion,  interference,  or  disposition  of  that 
res  is  to  be  dealt  with  solely  by  the  lower  court. 
Jurisdiction  over  a  person  outside  the  lower 
court's  jurisdiction,  is  given  to  the  lower  court, 
only  if  such  person  is  in  some  manner  invading, 
interfering,  or  disposing  of  the  debtor's  res,  and 
then  only  to  the  extent  of  preventing  or  fore- 
stalling the  invasion,  interference  or  disposition 
of  such  res.  The  act  gives  no  jiirisdiction  to  the 
trial  court  to  issue  its  process  outside  its  district 
in  proceedings  purely  in  personam,  in  which  no 
protection  of  the  debtor's  res  is  involved."  (Em- 
phasis added.) 

In  the  concurring  opinion  of  Denman,  J.,  it  is  said, 
page  370: 
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**  Certainly  here  is  no  warrant  for  the  extra- 
territorial  ser\dce  of  the  court's  process  in  suits 
at  law  purely  in  personam." 

In  Bovay,  et  al.  v.  H,  M.  Byllesby  d-  Co.,  et  ah 
(CCA.  5th,  1937),  88  Fed.  (2d)  990,  a  plenary  suit 
was  filed  in  corporate  reorganization  proceedings 
under  Section  77B  of  the  Bankruptcy  Act  against 
certain  defendants  who  resided  outside  the  district. 
It  asked  for  monies  alleged  to  have  been  fraudulently 
diverted  from  the  treasury  of  the  debtor.  Defendants 
moved  to  dismiss  the  suit  and  to  quash  service  as  to 
them,  claiming  that  they  were  nonresidents  of  the 
district  and  were  served  outside  the  territorial  limits 
thereof.  The  sole  question  before  the  court  w^as  stated 
as  follows: 

^^Does  such  jurisdiction  extend  beyond  the 
territory  of  the  district  in  a  suit  in  personam  by 
the  trustee  appointed  in  a  reorganization  pro- 
ceeding to  require  an  accounting  by  defendants 
not  inhabitants  of  the  district,  and  not  found 
therein,  for  monies  alleged  to  have  been  fraudu- 
lently diverted  from  the  treasury  of  the  corpora- 
tion *  *  *r' 

The  court  held  that  the  effort  to  take  jurisdiction 
therein  was  a  nullity  and  granted  motions  to  quash 
service  and  to  dismiss  the  suit.  It  said : 

^'This  is  not  a  suit  to  recover  property  ad- 
mittedly owned  by  the  bridge  company  *  *  ^  It 
is  a  suit  upon  a  chose  in  action,  and  seeks  a  judi- 
cial determination  of  the  validity  of  an  alleged 
indebtedness  of  appellees  for  monies  due  appel- 
lants as  trustees  of  the  debtor.    It  is  conceded 
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that  a  chose  in  action  which  belongs  to  the  debtor 
is  an  intangible  asset  subject  to  the  control  of  the 
bankruptcy  court,  but  the  title  to  the  thing  is 
not  sufficient  to  confer  jurisdiction  over  the  per- 
son of  the  defendants  owing  the  money  who 
reside  in  another  district  and  are  beyond  the  ordi- 
nary processes  of  the  court." 

In  TJiompso)}  v.  Terminal  Shares  Inc,  (CCA.  8th, 
1939),  104  Fed.  (2d)  1,  Cert.  Denied,  60  S.  Ct.  100,  an 
ancillary  suit  was  brought  by  the  trustee  of  Missouri 
Pacific  Railroad  Company,  appointed  in  proceedings 
under  Section  77  of  the  Bankruptcy  Act.  It  was 
brought  in  the  United  States  District  Court  for  the 
Eastern  District  of  Missouri.  The  bill  sought  to  re- 
cover certain  money  alleged  to  have  been  paid  by  the 
debtor  under  certain  contracts  for  the  purchase  of 
corporate  stock,  which  contracts,  it  is  alleged,  were 
fraudulent  and  tdtra  vires,  and  asked  that  a  lien  be 
imposed  upon  the  shares  of  the  stock  and  that  they 
be  sold  to  satisfy  the  lien.  The  defendants  were  not 
served  in  the  Eastern  District  of  Missouri,  and  the 
property  upon  w^hich  the  lien  was  claimed  was  not 
within  said  district.  Defendants  appeared  specially 
and  moved  to  set  aside  service,  whicli  motion  was 
granted. 

The  court  pointed  out  that  the  provisions  of  Section 
77  and  of  Section  77B  of  the  Bankruptcy  Act  were 
identical,  so  far  as  they  covered  the  jurisdiction  of 
the  court,  except  that  Section  77  provided  that  process 
of  the  court  shall  extend  to  and  be  valid  when  served 
in  any  judicial  district. 
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The  court  sustained  the  ruling*  of  the  lower  court, 
pointing  out  that  even  though  the  court  had  jurisdic- 
tion over  the  debtor  and  his  property  wherever  located, 
and  even  though  the  act  pro^dded  that  process  of  the 
court  shall  extend  to  and  be  valid  when  served  in  any 
judicial  district,  nevertheless  no  jurisdiction  was 
given  to  entertain  such  a  suit  as  this  against  non- 
residents of  the  district  not  served  therein. 

The  court  said: 

*^To  sustain  the  lower  court's  jurisdiction  of 
this  suit  would  do  violence  to  the  general  policy 
of  Congress  that  persons  shall  not  be  subjected  to 
civil  suits  except  in  the  district  of  which  they  are 
inhabitants.  (Citing  cases.)  The  language  used 
by  Congress  in  Section  77,  in  conferring  jurisdic- 
tion upon  the  courts  of  bankruptcy  does  not,  in 
our  opinion,  indicate  any  intention  to  abandon 
that  policy  with  respect  to  such  suits  as  this/' 

Also : 

^^Unquestionably,  the  claim  of  the  trustees  of 
the  Missouri  Pacific  Railroad  Company  for  an 
accounting  and  for  the  enforcement  of  the  equita- 
ble lien  asserted  is  an  asset  of  the  trust  estate  and 
as  such  is  under  the  jurisdiction  and  control  of 
the  court  of  bankruptcy  *  *  *  The  power  of 
that  court  to  preserve  and  safeguard  the  claim 
of  the  trustee  does  not  carry  with  it  the  power  to 
adjudicate  its  controversy  with  adverse  and  non- 
consenting  defendants." 

Appellee  Title  Insurance  and  Guaranty  Company 
likewise  was  not  a  resident  of  the  judicial  district  of 
Nevada,  and  was  not  served  therein.    It  is  equally 
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clear  that  the  court  had  no  jurisdiction  over  it  to 
render  a  money  judgment. 

As  to  it,  however,  appellant  asks  the  court  in  a 
summary  proceeding  to  compel  it,  as  trustee,  to  exe- 
cute a  deed  convejdng  the  mining  claims  to  debtor 
Mount  Gaines  Mining  Company  by  way  of  specific 
performance  of  an  option  to  purchase  alleged  to  have 
been  exercised.  But  an  action  for  specific  perform- 
ance is  also  one  in  personam  OA^er  which  jurisdiction 
of  the  person  must  be  acquired.  {In  re  Avondale 
Farms  Dairy,  Inc.  (D.C.,  Pa.,  1938),  25  Fed.  Supp. 
605.)  The  only  possible  basis  upon  which  jurisdiction 
could  be  assumed  by  the  court  (no  valid  personal 
service  having  been  had  upon  appellee  Title  Insurance 
and  Guaranty  Company,  and  the  property  being  out- 
side the  territorial  jurisdiction  of  the  court)  would  be 
by  reason  of  the  fact  that  the  debtor,  Momit  Gaines 
Mining  Company,  as  lessee,  was  in  physical  possession 
of  the  property.  It  is  conceded  that  upon  a  proper 
showing  a  bankruptcy  court  in  proceedings  under 
Chapter  X  of  the  Bankruptcy  Act  may  make  such 
orders  as  are  necessary  to  conserve  the  assets  of  the 
debtor  even  though  such  assets  are  located  outside 
the  territorial  jurisdiction  of  the  court  and  even 
though  the  persons  to  whom  the  order  is  directed  have 
not  been  so  served  with  process  that  a  personal  judg- 
ment could  be  rendered  against  them. 

However  in  the  absence  of  a  showing  that  there  is  a 
threatened  interference  with  the  debtor's  possession 
and  in  the  absence  of  a  showing  that  the  assumption 
of  jurisdiction  is  necessary  to  the  completion  of  the 
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reorganization  proceedings,  it  is  respectfully  sub- 
mitted that  there  is  nothing  in  the  Bankruptcy  Act 
nor  in  the  cases  construing  the  same  nor  in  the  recog- 
nized texts  on  the  subject  which  would  warrant  the 
conclusion  that  the  act  gives  to  the  Federal  District 
Court  the  power  to  direct  its  process  outside  the  terri- 
torial jurisdiction  of  the  court,  or  the  jurisdiction  to 
try  title  to  property  located  outside  thereof  simply 
because  the  debtor  is  in  possession  as  lessee. 


ASSUMING  THAT  VALID  SERVICE  HAD  BEEN  OBTAINED  UPON 
THESE  APPELLEES,  STILL  THE  ORDER  DISMISSING  THE 
PROCEEDINGS  WAS  PROPER  FOR  THE  COURT  HAD  NO 
JURISDICTION  IN  A  SUMMARY  PROCEEDING  TO  HEAR 
AND  DETERMINE  THE  CLAIMS  ASSERTED  AGAINST  THEM. 

The  petition  asks  for  a  money  judgment.  It  does 
not  show  that  the  monies  claimed  are  in  the  posses- 
sion of  or  under  the  control  of  these  appellees,  but  on 
the  contrary  it  acknowledges  that  the  monies  alleged 
to  have  been  paid  to  them  as  trustees  have  been  dis- 
tributed to  the  beneficiaries  of  the  trust.  That  under 
such  circumstances,  the  court  has  no  jurisdiction  to 
grant  relief  by  summary  proceedings  as  to  adverse 
claimants  is  clearly  established  by  the  case  of  Warder 
V,  Brady  (CCA.  4th,  1940),  115  Fed.  (2d)  89.  In  this 
case,  one  Warder  had  been  appointed  special  receiver 
by  a  state  court  for  the  benefit  of  certain  bondholders 
of  debtor  corporation.  Reorganization  proceedings 
were  instituted  on  behalf  of  the  debtor,  at  which  time 
Warder  had  certain  funds  in  his  hands  in  his  capacity 
as  receiver.  The  trustee  in  the  reorganization  proceed- 
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ings  filed  a  petition  for  an  order  directing  the  receiver 
to  turn  over  these  funds  to  him.  The  receiver  was 
validl}^  served,  and  appeared  specially  and  filed  an 
answer  in  which  he  claimed  title  to  the  funds  for  the 
benefit  of  the  bondholders.  The  matter  was  heard 
summarily  upon  the  petition  and  answer,  and  a  turn- 
over order  was  made. 

The  order  was  reversed  in  part  upon  the  ground 
that  the  court  had  no  jurisdiction  in  a  summary  pro- 
ceeding to  order  the  monies  paid  over  to  the  debtor, 
and  that  the  fund  could  be  sought  only  in  a  plenary 
suit. 

The  court  holds  that  assuming  that  the  court 
wherein  the  reorganization  proceedings  were  pending 
might  have  had  jurisdiction  in  a  pleyiary  action  to 
recover  this  fund,  in  view  of  the  inapplicability  of 
Section  23  of  the  Bankruptcy  Act  to  proceedings 
imder  Chapter  X,  such  an  action  would  nevertheless 
have  to  be  a  plenary  and  not  a  summary  suit. 

The  court  said,  after  discussing  the  provisions  of 

the  Bankruptcy  Act  on  jurisdiction: 

^^It  does  not  follow,  however,  that  the  jurisdic- 
tion of  the  bankruptcy  court  over  suits  against  an 
adverse  claimant  may  be  summarily  exercised. 
The  statute  does  not  so  provide;  and  imder  the 
well  established  procedural  rule  of  the  ordinary 
bankruptcy  court,  as  we  have  seen,  suits  by  a 
trustee  to  recover  property  from  an  adverse  claim- 
ant in  possession  must  take  the  form  of  a  plenary 
action.  This  is  especially  true  when  the  title  to 
property  is  in  dispute." 
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Furthermore,  as  to  the  question  of  the  powers  of 
this  court  to  determine  adverse  claims  of  title  to  real 
property  situated  in  the  State  of  California,  any 
determination  must  necessarily  be  based  upon  a  con- 
struction of  the  laws  of  the  state  wherein  the  land 
lies.  Since  the  decisions  of  the  state  courts  are  su- 
preme as  to  the  interpretation  and  construction  of  its 
laws  in  this  respect,  it  was  held  in  Thompson  v. 
Magnolia  Petroleum  Co.,  309  U.  S.  478,  60  S.  Ct.  628, 
that  such  questions  relating  to  title  should  properly  be 
tried  in  the  courts  where  the  land  lies. 

Regarding  jurisdiction  of  a  bankruptcy  court  in 
reorganization  proceedings  when  adverse  claims  are 
made,  Thomas  K.  Finletter  in  his  work  on  The  Law 
of  Bankruptcy  Reorganization,  1939  Ed.,  page  163, 
says: 

^^  There  may  be  an  allegation  by  an  outside 
party,  not  merely  that  he  has  a  lien  on  property 
in  the  possession  of  the  reorganization  court,  but 
that  he  owns  the  property  himself  and  that  there- 
fore the  asset  in  question  is  not  a  part  of  the 
estate  which  is  being  administered.  If  the  actual 
possession  of  the  property  had  been  in  the  claim- 
ant he  would  have  been  entitled  to  have  his  rights 
determined  in  a  plenary  suit.  The  asset  would 
not  have  been  considered  as  a  part  of  the  estate. 
There  is  no  reason  in  principle  why  the  owner- 
ship tvould  not  be  decided  in  the  same  way  when 
the  physical  possession  happens  to  be  in  the 
debtor.  The  asset  is  no  more  a  definite  part  of 
the  bankrupt  estate  than  when  it  is  in  the  posses- 
sion of  the  claimant.  The  ddcta,  but  not  the  deci- 
sions, are  to  the  contrary  and  authorize  the  ad- 
judication of  complete  otvnership  in  a  summary 
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proceeding  tvhen  the  disputed  property  is  in  the 
dehto7^'s  actual  possession,  htU  it  is  believed  that 
in  a  contested  case  an  adverse  claimant  would  he 
entitled  to  a  ple^nanj  hearing/' 

As  further  supporting  the  views  hereinabove  ex- 
pressed, appellees  cite  the  following  authorities : 

In  re  Standard  Gas  &  Elect^Hc  Co,  (CCA.  3rd, 

1941),  119  Fed.  (2d)  658; 
In  re  Avondale  Farms  Dairy,  Inc,  (D.C,  Pa. 

1938),  25  Fed.  Supp.  605; 
In  re  Greater  Pythian  Temple  Association  of 

New  York  (D.C,  N.Y.,  1937),  19  Fed.  Supp. 

762; 
In  re  Roberts  Mining  &  Milling  Co,  (D.C,  Nov., 

1936),  16  Fed.  Supp.  424; 
Gerdes  on  Corporate  Reorganization,  Sec.  868. 


THE  ORDER  GRANTING  THE  MOTION  DISMISSING  THE  PRO- 
CEEDINGS WAS  PROPER  FOR  THE  REASON  THAT  THE 
PETITION  DID  NOT  STATE  FACTS  SUFFICIENT  TO  CON- 
STITUTE A  CLAIM  UPON  WHICH  ANY  RELIEF  COULD  BE 
GRANTED. 

Any  and  all  claims  asserted  in  appellant's  petition 
are  predicated  solely  upon  his  contention  that  debtor 
exercised  its  option  to  purchase  the  mining  claims. 
Appellant  contends  in  his  brief  that  the  option  was 
exercised  upon  the  giving  of  written  notice,  and  that 
immediately  such  notice  was  given,  a  mutually  bind- 
ing contract  of  sale  existed. 

The  lease  states  in  reference  to  the  exercise  of  the 
option:  ''if  10, 000.00  to  be  paid  in  cash  at  the  time  of 
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notice  to  the  first  party  of  the  exercimig  of  said 
option  to  purchase/'  This  language  unmistakably  con- 
templates at  least  two  things,  namely  (a)  the  pay- 
ment of  $10,000.00  cash,  and  (b)  notice.  There  is  no 
justification  for  assuming  that  the  giving  of  notice 
was  more  important  than  the  payment  of  the  cash. 
The  petition  does  not  show  that  the  required  $10,000.00 
cash  was  paid  or  tendered  at  the  time  notice  of  exer- 
cising the  option  was  given,  or  at  any  subsequent  time. 
Mining  option  contracts  are  construed  strictly  against 
the  optionee.  Time  was  expressly  made  the  essence 
of  this  option  agreement;  however,  independently  of 
stipulation,  it  is  uniformly  held  that  where  mines  or 
mining  properties  are  the  subject  of  contract,  time  is 
of  the  essence. 

Fry,  Specific  Performance,  6th  Ed.,  Sec.  1082; 

Lindley  on  Mines,  3rd  Ed.,  Sec.  859; 

Snider  i\  Yarhrough,  43  Mont.  203,  115  Pac. 
411. 

In  Lindley' s  work  on  Mines,  3rd  Ed.,  Sec.  859,  it  is 
stated : 

^^In  respect  to  mineral  property,  it  has  been 
said  that  it  requires,  and  of  all  properties  perhaps 
the  most,  the  parties  interested  in  it  to  be  vigi- 
lant and  active  in  asserting  their  rights. '^ 

But  appellant  claims  that  the  $10,000.00  cash  pay- 
ment was  made  by  the  *^ application"  of  rental  and 
royalties  previously  paid.  The  option  provides  that 
in  the  event  it  is  exercised  such  rental  and  royalties 
may  be  applied  ''from  time  to  time   *    *    *   upon  the 
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installment  of  purchase  price  next  becoming*  due  and 
payable  after  the  first  mstalhnent  mentioned  herein". 
The  only  provision  for  payment  of  the  ^*  first  install- 
ment is  by  ^'cash  at  the  time  of  notice  to  the  first 
party  of  the  exercising  of  said  option  to  purchase". 

The  absurdity  of  holding  that  previously  paid 
rentals  and  royalties  could  be  applied  is  demonstrated 
by  the  fact  that  under  such  a  construction  no  advan- 
tage would  be  gained  by  optionee  in  exercising  the 
option  privilege  until  enough  rents  and  royalties  had 
been  paid  in  to  cover  the  entire  purchase  price.  He 
could  then,  under  such  theory,  claim  the  property. 

The  only  question  involved  is  whether  or  not  the 
lease  provided  that  the  option  to  purchase  could  be 
exercised  at  any  timei  by  the  giving  of  a  notice  and  a 
demand  that  royalties  previously  paid  be  deemed  to 
constitute  the  initial  payment  of  $10,000.00.  Little  can 
be  gained  by  laboring  the  argument  that  the  lease 
simply  does  not  so  provide. 

The  provision  authorizing  the  application  of  royalty 
payments  upon  the  purchase  price  is  expressly  limited 
to  those  installments  of  the  purchase  price  ^'becoming 
due  and  payable  after  the  first  instalhnent"  which 
first  installment  in  turn  is  expressly  required  to  be 
paid  in  cash"  in  one  sum  of  $10,000.00.  T^ittle  can 
be  added  to  the  opinion  of  the  court  below  on  the 
point.  Clearly  the  allegations  of  the  petition  do  not 
state  facts  showing  an  exercise  of  the  option  in  the 
manner  required  by  the  express  terms  of  the  lease  set 
forth  in  the  petition. 
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It  is  respectfully  submitted  that  the  order  of  the 
District  Court  granting  the  motions  to  dismiss  and 
dismissing  the  proceedings  should  be  confirmed. 

Dated,  San  Francisco, 
March  8, 1943. 

Respectfully  submitted, 
Edward  D.  Landels, 
Landels  and  Weigel, 
Thomas  E.  Palmer, 
Stoney,  Rouleau,  Stoney  &  Palmer, 
Attorneys  for  Appellees, 
California  Pacific  Title  &  Trust  Company  and 
Title  Insurance  and  Guaranty  Company, 
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IN  THE 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


James  P.  Hart,  Trustee  of  International 
Mining  &  Milling  Company  (a  corpo- 
ration). Debtor  and  Mount  Graines  Min- 
ing Company  (a  corporation).  Debtor, 

Appellant, 
vs. 

California  Pacific  Title  and  Trust 
Company  (a  corporation),  Title  In- 
surance AND  Guaranty  Company  (a 
corporation),  Humphrey  Estates,  Inc. 
(a  corporation),  Harry  Lee  Jones, 
Arthur  J.  Edwards,  D.  R.  Gustave- 
soN,  James  S.  Hazen,  Persis  E.  Hazen, 
Byron  Halaterson  and  Joseph  J. 
Mueller, 

Appellees, 


APPELLANT'S  REPLY  BRIEF. 


The  brief  of  the  respondents,  California  Pacific 
Title  &  Trust  Company  and  Title  Insurance  and 
Guaranty  Company,  is  devoted,  at  least  most  of  it,  to 
the  jurisdiction  of  the  lower  iCourt  to  hear  and  deter- 
mine the  matters,  and  brought  this  question  into  the 


hearing  before  the  Appellate  Court  without  any  re- 
gard to  what  the  lower  Court  really  determined. 

The  California  Pacific  Title  &  Trust  Company  takes 
the  position  that  the  petitioner  is  only  seeking  a 
money  judgment  against  the  California  Pacific  Title 
&  Trust  Company  for  monies  alleged  to  have  been 
paid  it.  That  it  had  dispersed  the  money  and  con- 
veyed the  legal  title  to  the  property  to  the  Title  Insur- 
ance &  Guaranty  Company.  That  since  the  conveyance 
it  ceased  to  have  any  interest  in  the  matter,  and  that 
by  its  actions  it  had  discharged  itself  from  any 
liability. 

The  petition  specifically  sets  forth  that  demand  w^as 
made  upon  the  California  Pacific  Title  &  Trust  Com- 
pany to  apply  the  rentals  and  royalties  paid  in  prior 
to  May  25,  1937,  that  three-fourths  of  the  amount 
being  the  sum  of  $13,063.86  (Tr.  page  7),  and  it  was 
the  California  Pacific  Title  &  Trust  Company  that 
refused  to  do  so.  (Tr.  page  26.)  Further,  the  Cali- 
fornia Pacific  Title  &  Trust  Company  claims  that  on 
September  6, 1940,  the  California  Pacific  Title  &  Trust 
Company  conveyed  to  the  Title  Insurance  &  Guaranty 
Company  all  of  the  mining  claims  in  question  in  this 
proceeding.  We  have  from  the  record  that  it  was  the 
California  Pacific  Title  &  Trust  Company  that  re- 
fused to  apply  the  royalties,  while  it  affirmatively 
appears  that  the  full  $50,000.00  mentioned  in  the 
option  had  been  paid  on  August  28,  1939.  The  Cali- 
fornia Pacific  Title  &  Trust  Company  held  the  title 
and  held  it  until  a  year  after  that  date.  (Affidavit  of 
Harry  Geballe,  Tr.  page  41.)    It  also  appears  that 


when  this  proceeding  was  conunenced,  March  2,  1942, 
the  Title  Insurance  &  Guaranty  Company  was  the 
holder  of  the  legal  title.  (Affidavit  of  A.  V.  Salerno, 
Tr.  page  33.) 

Both  of  these  corporations  are  called  in  to  account 
for  their  actions.  It  is  the  act  of  the  California  Pacific 
Title  &  Trust  Company  in  refusing  to  apply  the 
monies  upon  the  purchase  price  that  was  the  cause  of 
the  injury  and  the  Title  Insurance  &  Guaranty  Com- 
pany is  now  the  present  holder  of  the  legal  title  to  the 
mining  claims  and  it  is  this  corporation,  or  perhaps 
both  corporations,  that  w^ould  be  compelled  to  execute 
a  conveyance  if  the  Mount  Gaines  Mining  Company 
should  prevail  in  this  proceeding.  Both  of  these  cor- 
porations are  not  only  proper  but  necessary  parties 
in  this  proceeding. 

It  also  appears  from  the  petition  that  from  the  1st 
day  of  December,  1934,  the  Momit  Gaines  Mining 
Company  entered  into  the  possession  of  the  mining 
claims  and  ever  since  that  time  has  been  and  now  is 
in  the  full  and  exclusive  possession  of  said  mining 
claims.  (Tr.  pages  5  and  6.) 

It  is  perfectly  clear  from  the  petition  that  this  pro- 
ceeding is  a  controversy  over  property  in  the  posses- 
sion and  claimed  to  be  owned  by  the  Mount  Gaines 
Mining  Company,  and  was  in  the  possession  of  the 
mining  company  since  December  1,  1934.  Both  of  the 
Trust  Companies  are  necessary  parties  for  the  deter- 
mination of  the  right  of  the  Momit  Gaines  Mining 
Company  to  the  possession  and  ownership  of  the 
property. 


JURISDICTION. 

The  jurisdiction  of  the  Bankruptcy  Court  in  re- 
organization proceedings,  where  title  to  property  in 
the  possession  of  the  bankrupt  is  questioned,  is  exclu- 
sive and  it  has  been  repeatedly  held  that  the  Court 
has  power  by  virtue  of  the  possession  of  the  property 
at  the  time  of  filing  of  the  petition  to  determine  all 
questions  concerning  such  property. 

^^But  the  exclusive  jurisdiction  acquired  by  the 
bankruptcy  court  through  taking  possession  of  the 
interurban  railway  under  claim  of  title,  was  not 
limited  to  the  prevention  of  interference  with  the 
use  of  the  land.  Compare  Chicago  Bd.  of  Trade 
V.  Johnson,  264  U.  S.  1,  11,  68  L.  ed.  533,  536,  44 
S.  Ct.  232,  2  Am.  Bankr.  Rep.  (N.S.)  528;  Taubel- 
Scott-Kitzmiller  Co.  v.  Fox,  264  U.  S.  426,  433,  68 
L.  ed.  770,  774,  44  S.  Ct.  396.  The  jurisdiction  ex- 
tends also  to  the  adjudication  of  questions  re- 
specting the  title.  Whit  v.  Schloerb,  178  U.  S.  542, 
44  L.  ed.  1183,  20  S.  Ct.  1007,  4  Am.  Bankr.  Rep. 
178;  Re  Eppstein  (CCA.  8th),  156  Fed.  42,  17 
L.  R.  A.  (N.S.)  465,  19  Am.  Bankr.  Rep.  89.  Com- 
pare Wabash  R.  Co.  v.  Adelbert  College,  208  U.  S. 
38,  54,  52  L.  ed.  379,  386,  28  S.  Ct.  182 ;  Security 
Mortg.  Co.  V.  Powers,  278  U.  S.  149,  153,  73  L.  ed. 
236,  239,  49  S.  Ct.  84,  13  Am.  Bankr.  Rep.  (N.S.) 
86." 

Ex  purte  Baldtvin,  291  U.  S.,  p.  616,  78  L.  ed., 
p.  1023 ; 

Thompson  v.  Magnolia  Petroleum  Co.,  309  U.  S., 
pp.  482,  483,  84  L.  ed.  880. 

'^A  court  of  bankruptcy  has  jurisdiction  to  ^ bring 
in  and  substitute  additional  persons  or  parties  in 
proceedings  in  bankruptcy  when  necessary   for 


the  complete  determination  of  a  matter  in  contro- 
versy; (and  to)  cause  the  estates  of  bankrupts  to 
be  collected,  reduced  to  money  and  distributed, 
and  determine  controversies  in  relation  thereto', 
with  exceptions  not  here  material.  This  jurisdic- 
tion of  the  bankruptcy  court  extends  to  the  deter- 
mination of  controversies  relating  to  all  property 
in  the  debtor's  physical  possession  or  in  the  hands 
of  the  debtor's  agent  at  the  time  of  the  filing  of  a 
petition  in  bankruptcy.  In  every  case  the  bank- 
ruptcy court  has  power,  in  the  first  instance,  to 
determine  whether  it  has  that  actual  or  construc- 
tive possession  which  is  essential  to  its  jurisdic- 
tion to  proceed." 

Harris  v.  Avery  Brmidage  Co.^  83  L.  ed.  103, 
305  U.  S.  161-163 ; 

Mt.  Forest  Fur  Farms  of  America,  122  P.  (2(1) 
232. 


RECOVERY  OF  THE  OVERPAYMENTS. 

The  claim  for  the  overpayment  of  the  money  to  the 
two  Trustees  is  based  upon  the  claim  that  on  Aug*ust 
28,  1939,  the  full  amount  of  the  purchase  price  of 
$50,000.00  for  three-fourths  interest  in  the  mining 
claims  had  been  paid.  The  right  to  the  recovery  of 
that  money  would  naturally  fail  if  the  action  for  the 
title  should  fail  so  that  the  claim  for  money  is  inci- 
dental and  based  upon  the  claim  of  the  Trustee  that 
the  full  purchase  price  of  the  three-fourths  interest 
had  been  paid  August  28,  1939,  and  that  the  Mount 
Gaines  Mining  Company  was  the  owner  of  the  three- 
fourths  interest  in  the  claims. 


The  contention  that  the  Trustee  does  not  claim  any- 
thing but  money  from  the  California  Pacific  Title  & 
Trust  Company  is  not  supported  by  the  petition.  It 
asks  that  the  Trustees  execute  and  deliver  a  deed  to 
the  three-fourths  interest.  California  Pacific  Title 
and  Trust  Company  signed  Exhibit  ^^C"  refusing  to 
apply  three-fourths  of  the  royalty  payments  upon  the 
purchase  price  and  the  California  Pacific  Title  & 
Trust  Company  held  the  property  thereafter  regard- 
less of  the  claim  to  the  title  by  the  Mount  Gaines 
Mining  Company.  (Ex.  C,  Tr.  page  26.) 

Further,  the  same  Exhibit  ^^C"  affirmatively  shows 
that  in  refusing  to  apply  the  money  it  was  not  in- 
structed by  all  of  the  beneficiaries  to  take  the  action 
it  did  take.   It  states : 

^^  Under  the  provisions  of  such  judgment,  the  ac- 
tion of  the  undersigned  as  such  Trustee  is  to  be 
determined  by  the  united  instructions  of  all  the 
Beneficiaries  named  therein.  The  undersigned  has 
not,  up  to  date,  received  the  instructions  from  all 
of  said  Beneficiaries,  but  in  the  absence  thereof 
and  in  order  that  the  failure  of  the  undersigned 
to  reply  to  your  purported  election  to  exercise  the 
option  which  you  claim  to  have,  may  not  be  con- 
strued as  in  any  way  affecting  any  of  the  Bene- 
ficiaries of  this  Trust,  or  their  rights  therein,  you 
are  advised  that  the  imder signed  cannot  accept 
your  purported  election  to  exercise  your  claimed 
option." 

(Exhibit  C,  Tr.  page  27.) 

The  right  to  this  money  arose  by  virtue  of  the  con- 
tract to  purchase  the  property  on  the  part  of  the 


Mount  Gaines  Mining  Company  and  to  sell  the  prop- 
erty by  the  owners.  The  payments  were  part  of  this 
contract  and  it  is  this  contract  that  is  now  before  the 
Court  for  its  consideration.  If  this  Court  determines 
that  the  notice  to  C.  F.  Humphrey,  Holcomb,  Harry 
Lee  Jones,  and  the  California  Pacific  Title  and  Trust 
Company,  dated  May  25,  1937,  exercised  the  option 
(Tr.  page  25),  then  the  option  went  out  of  existence 
and  an  executory  contract  for  the  |sale  and  purchase 
of  the  mining  claims  came  into  existence  and  it  is  that 
contract  under  which  it  is  claimed  that  the  overpay- 
ments were  made. 

It  is  that  contract  under  which  the  petitioner  claims 
to  have  become  the  owner  of  three-fourths  interest  in 
the  mining  claims  and  under  which  it  inadvertently  or 
wrongfully  made  the  overpayments  that  is  to  be  con- 
sidered. This  money  was  the  property  of  the  Mount 
Gaines  Mining  Company  when  it  was  paid  and  if  it 
was  paid  inadvertently  or  wrongfully  the  respondents 
herein  never  became  the  rightful  owners  of  it,  and 
this  proceeding  affects  all  of  the  respondents  for  the 
right  that  is  claimed  against  all  of  them  and  arose  out 
of  the  contract. 

^^  There  is  a  saying  that  courts  of  equity  delight 
to  do  complete  justice  and  not  by  halves.  This 
maxim  has  grown  out  of  the  desire  of  the  court 
completely  to  decide  €very  matter  involved  in  the 
litigation,  so  that  there  may  be  no  roots  of  con- 
troversy left  out  of  which  other  suits  may  spring." 
Streets  Federal  Equity  Practice,  Vol.  1,  Section 
396,  p.  238. 
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*^Not  only  this,  the  court  of  equity  does  not  en- 
courage, and  sometimes  will  not  even  tolerate,  the 
bringing  of  a  suit  to  settle  only  a  part  of  a  con- 
troversy, where  the  whole  may  be  conveniently 
determined  in  one  suit.  It  will  not  allow  a  single 
cause  of  action  to  be  split  up  into  two  or  more 
branches.  Thus  a  bill  will  not  lie  for  a  part  of 
an  account.  The  suit  should  cover  all  the  matters 
of  account." 

Streets  Federal  Equity  Practice,  Vol.  1,  Section 

397,  p.  239. 

The  cases  cited  by  the  two  corporations,  California 
Pacific  Title  and  Trust  Company  and  the  Title  Insur- 
ance &  Guaranty  Company  are  not  in  point  and  their 
statement  of  the  case  is  to  some  extent  misleading. 

The  United  States  i\  Tacoma  Oriental  S.  S,  Co,,  86 
Fed.  (2d),  page  363,  was  an  attempted  summary  pro- 
ceeding to  collect  a  debt  from  the  United  States  for 
carrying  mails  to  China.  Congress  had  appropriated 
money  but  the  officers  of  the  Treasury  had  not  paid, 
or  refused  to  pay  them  and  in  speaking  of  it  the  Court 
makes  this  statement : 

^^When  the  appropriation  was  here  made,  the 
fimds  thus  appropriated  were  not  by  the  appro- 
priation transferred  to  appellee.  The  funds  would 
become  the  property  of  appellee  only  by  applica- 
tion of  such  appropriation,  or,  in  other  words, 
payment  to  appellee.  The  funds  appropriated, 
were  not,  therefore,  property  belonging  to  ap- 
pellee. We  conclude  that  the  lower  court  had  no 
jurisdiction  over  the  persons  of  the  individual 
appellants." 
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That  case  decided  that  it  was  only  a  debt  and  it  had 
never  been  paid  and  the  money  had  never  been  in  the 
possession  of  the  steamship  company. 

In  the  case  of  Avondale  Farms  Dairy,  Inc,  25  Fed. 
Supp.,  page  605,  the  dairy  company  had  sold  their 
good  will  to  Stein  and  left  certain  property  in  his 
possession  for  the  consideration  that  Stein  would  sell 
the  dairy's  products  in  his  store  and  make  all  of  his 
purchases  from  the  dairy  company.  After  conducting 
the  business  for  awhile,  Stein  refused  to  comply  with 
the  contract  and  notified  the  dairy  company  to  take 
their  fixtures  away  or  else  he  would  store  them  at  the 
expense  of  the  dairy  company.  The  dairy  company 
had  filed  a  petition  for  reorganization  in  the  District 
Court  of  the  Eastern  District  of  Pennsylvania  and  it 
immediately  applied  to  that  Court  to  compel  Stein  to 
perform  his  part  of  that  contract.  The  Court,  in 
speaking  of  it,  states : 

"2,  It  follows  that  this  Court  could  make  any 
order  to  protect  the  tangible  property  of  the 
debtor  in  the  possession  of  Stein.  The  real  con- 
troversy however  is  not  over  the  tangible  prop- 
erty but  over  what  counsel  for  the  debtor  de- 
scribes as  an  intangible  asset  of  the  debtor,  con- 
sisting of  its  good  will  in  the  business.  In  other 
words,  it  asserts  that  when  it  was  itself  conducting 
the  business  it  ow^ned  in  addition  to  the  tangible 
assets  of  the  store  its  good  will.  This  undoubtedly 
is  in  one  sense  property. 

'*3.  The  claim  of  right  which  the  debtor  is  assert- 
ing against  Stein  arises  wholly  out  of  his  contract 
and  w^hat  it  seeks  from  the  Court  is  an  order  upon 
Stein  requiring  him  to  purchase  the  supplies  for 
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his  store  from  the  debtor  and  from  no  one  else. 
This,  as  we  have  said,  is  the  equivalent  of  a  bill 
for  specific  performance  of  a  contract.  Stein  is 
imdoubtedly  under  whatever  legal  obligations  he 
has  incurred  because  of  his  contract  and  whatever 
the  rights  of  the  debtor  are  under  this  contract 
may  be  enforced  at  law  or  in  equity. 
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The  case  of  Bovay,  et  al,  v.  H,  M,  Byllesby  &  Co,, 
et  al.,  88  Fed.  (2d)  990,  is  explained  in  the  first  para- 
graph of  the  opinion : 

^^This  is  not  a  suit  to  recover  property  admittedly 
owned  by  the  bridge  company,  nor  one  for  a  stay 
or  injunction  of  any  kind.  It  is  a  suit  upon  a 
chose  in  action,  or  clioses  in  action,  and  seeks  a 
judicial  determination  of  the  validity  of  an  al- 
leged indebtedness  of  appellees  for  moneys  due 
appellants  as  trustees  of  the  debtor.  It  is  con- 
ceded that  a  chose  in  action  which  belongs  to  the 
debtor  is  an  intangible  asset,  subject  to  the  con- 
trol of  the  bankruptcy  court,  but  the  title  to  the 
thing  is  not  sufficient  to  confer  jurisdiction  over 
the  person  of  the  defendants  owing  the  money 
who  reside  in  another  district  and  are  beyond  the 
ordinary  processes  of  the  court.'' 

This  is  identical  with  the  cause  of  action  attempted 
to  be  set  out  in  United  States  v,  Tacoma  Oriental 
S.  S.  Co,  in  86  Fed.  and  received  the  same  kind  of 
treatment. 

The  respondents  in  this  case  all  assume,  or  make  the 
mistake  of  assuming,  that  this  is  an  action  on  the 
option.  They  seem  to  disregard  the  claims  made  by 
the  appellant  in  his  opening  brief  that  the  option  was 
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exercised  and  by  the  exercising  of  that  option  the 
mining  company  had  an  agreement  with  the  owner 
to  purchase  the  property  and  did  purchase  it  for 
$50,000.00,  and  assumed  a  liability  to  pay  $50,000.00. 
What  had  been  an  option  with  an  option  price  of 
$50,000.00,  until  the  notice  was  served  on  the  trustees 
and  the  owners,  then  became  an  agreement  of  sale  and 
purchase  and  the  Mount  Gaines  Mining  Company 
became  the  debtor  to  the  owners  for  the  siun  of 
$50,000.00  which  could  be  enforced  against  it  and 
against  any  property  that  the  mining  company  might 
own  including  the  three-fourths  interest  in  the  mines 
in  question. 

The  writer  of  this  brief  does  not  want  to  reiterate 
matters  set  out  in  his  opening  brief  but  cannot  help 
reiterating  here,  or  at  least  traversing,  some  of  the 
matters  set  out  in  the  brief  of  the  two  corporations, 
appellees  herein.  Xfegre  is_no  question_but  what  an  | 
option  is  strictly  construed  but  it  could  be  fairly  con-  I 

'  ■  III,  I  ■  I.I  ..,.,1         I  Ti       I  „,,,       ,    I     ,  »ll»<iJM.»  I 

strued  so  as  to  give  effect  to  the  intention  of  thej 
parties.  There  was  a  valuable  consideration  given 
for  that  option  as  appears  by  a  most  casual  reading 
of  the  tenns  of  the  so-called  lease.  When  it  is  remem- 
bered that  the  mill  constructed  by  appellant,  head 
frames,  compressors,  fixtures,  machinery  of  all  kinds 
used  in  the  operation  of  this  mine,  when  [put  upon  the 
mine  became  the  property  of  the  owners  of  the  mine 
and  for  that  agreement  upon  the  part  of  the  Moimt 
Gaines  Mining  Company,  the  owners  expressly  prom- 
ised: 

^^It  is  further  agreed  that  seventy-five  per  cent 
(75%)  of  the  royalties  and  rental  payments  paid 
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under  this  lease  shall  be  applied  and  credited 
upon  the  purchase  price  of  the  said  three-fourth 
(%)  interest  in  said  property  herein  provided  to 
be  sold  in  event  the  second  parties  exercise  said 
ojjtion  and  purchase  said  property  hereunder/' 

That  statement  expressly  states : 

"iYvQ  royalties  and  rentals  paid  under  this  lease 
shall  be  applied  and  credited, ' ' 

The  lease  on  that  three-fourths  interest  ceased  and 
went  out  of  existence  when  the  Mount  Gaines  Mining 
Company  assumed  the  liability  to  pay  $50,000.00  for 
the  three-fourths  interest  and  when  it  assiuned  that 
liability  it  became  the  owner  of  three-fourths  of  the 
beneficial  interest  of  that  property  and  the  earnings 
thereafter.  Three-fourths  of  it  belonged  to  the  Mount 
Graines  Mining  Company  and  one-fourth  belonged  to 
the  owners. 

It  affirmatively  appears  from  the  petition  that  on 
the  25th  dav  of  Mav,  1937,  when  the  notice  of  the 
exercise  of  the  option  was  served,  $17,418.48  had  been 
paid  to  J.  W.  Humphrey  and  the  California  Pacific 
Title  &  Trust  Company  and  three-fourths  of  that 
amount,  the  smn  of  $13,063.86,  was  directed  to  be 
applied  upon  the  purchase  price.  The  owners  refused 
to  comply  with  that  and  demanded  $10,000.00  in  cash. 
The  lower  Court  in  its  opinion  held  that  it  was  only 
the  royalties  paid  after  the  notice  of  the  exercise  of 
the  lease  that  could  be  applied  upon  the  purchase 
price. 

It  is  to  be  inferred  from  the  option  that  10%  of  the 
gross  receipts  of  the  sale  of  ores  was  to  be  paid  to  the 
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owTiers.  25%  of  that  10%  could  only  be  considered 
royalty  payments;  the  other  75%  was  the  money  of 
the  Momit  G-aines  Mining  Company  and  was  a  pay- 
ment upon  the  purchase  price  of  the  property.  That 
75%  was  not  paid  under  the  lease  but  was  paid  under 
the  agreement  to  purchase  and  was  to  be  applied  upon 
the  debt  of  $50,000.00  owed  by  the  Mount  Gaines 
Mining  Company  to  the  owners. 

Under  the  option,  the  optionee  was  not  to  do  any- 
thing but  the  option  contained  a  promise  that  if  the 
Mount  Gaines  Mining  Company  would  purchase  the 
property  it  would  apply  75%  of  the  money  paid  under 
the  lease  upon  the  purchase  price.  There  was  no 
promise  upon  the  part  of  the  Mount  Gaines  Mining 
Company  that  it  would  or  would  not  purchase  the 
property.  The  promise  to  apply  the  rentals  and  royal- 
ties paid  was  made  by  the  owners  to  the  optionee  and 
when  the  Mount  Caines  Mining  Company,  by  its  notice 
of  May  25,  1937,  exercised  the  option,  the  trustee  and 
the  owners  were  in  duty  bound  to  apply  three-fourths 
of  all  of  the  royalties  or  rentals  theretofore  paid  under 
the  lease  upon  the  purchase  price.  The  owners  at- 
tempted to  repudiate  their  agreement  and  promise  and 
attempted  to  withhold  $13,063.86,  for  their  own  benefit 
and  compel  the  Mount  Gaines  Mining  Company  to 
pay  $10,000.00  for  the  privilege  of  exercising  that 
option. 

If  there  is  any  ambiguity  in  that  option  it  was  the 
fault  of  the  owner. 

^'If  the  terms  of  a  promise  are  in  any  respect 
ambiguous  or  uncertain,  it  must  be  interpreted  in 
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the  sense  in  which  the  promisor  believed,  at  the 
time  of  making  it,  that  the  promisee  miderstood 

Civil  Code  of  California,  Section  1649. 

'^In  cases  of  uncertainty  not  removed  by  the  pre- 
ceding rules,  the  language  of  a  contract  should  be 
interpreted  most  strongly  against  the  party  who 
caused  the  uncertainty  to  exist.  The  promisor  is 
presmned  to  be  such  party;  except  in  a  contract 
between  a  public  officer  or  body,  as  such,  and  a 
private  party,  in  which  it  is  presumed  that  all 
uncertainty  was  caused  by  the  private  party." 
Civil  Code  of  Calif oniia,  Section  1654. 

^^When  the  terms  of  an  agreement  have  been  in- 
tended in  a  different  sense  by  the  different  parties 
to  it,  that  sense  is  to  prevail  against  either  party 
in  which  he  supposed  the  other  understood  it,  and 
when  different  constructions  of  a  provision  are 
otherwise  equally  proper,  that  is  to  be  taken  which 
is  most  favorable  to  the  party  in  whose  favor  the 
provision  was  made.'' 

Code  of  Civil  Procedure,  Section  1864. 


TIME  IS  OF  THE  ESSENCE. 

The  respondents  attempt  to  make  some  point  of  the 
fact  that  the  payments  required  for  the  purchase  price 
should  have  been  completed  on  May  25,  1939  but  were 
not  completed  until  August  28,  1939,  and  assert  that 
time  is  the  essence  of  the  contract. 

Their  position  in  that  matter  is  rather  inconsistent. 
First,  they  say  that  the  option  was  not  exercised  for 
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the  reason  that  $10,000.00  had  not  been  paid  at  the 
time  of  the  notice  to  exercise  the  option  and  unless 
$10,000.00  was  paid  they  would  not  apply  75%  of  the 
payments  made  to  them  under  the  lease.  If  the  posi- 
tion of  the  appellant  herein  is  correct  and  if  the  lease 
was  exercised  by  the  written  notice,  the  action  of  the 
owners  in  refusing  to  apply  that  payment  was  in- 
equitable and  unjust  and  prevented  the  appellant 
herein  from  making-  up  whatever  difference  existed 
between  the  application  of  the  monies  paid  on  May  25, 
1937  to  May  25,  1939.  When  they  refused  to  recognize 
the  notice  of  May  25,  1937,  exercising  the  option,  they 
deprived  the  appellant  herein  the  use  of  that  property 
in  aiding  and  assisting  in  getting  sufficient  fimds  to 
make  the  payments  and  compelled  them  to  rely  solely 
upon  the  returns  from  the  mine.  This  was  the  fault 
of  the  appellees  or  owners  of  that  property  and  they 
now  attempt  to  use  that  piece  of  injustice  as  a  means 
for  claiming  w^e  have  not  complied  with  our  contract 
to  pay  the  money  in  the  stipulated  time. 

Under  the  contention  of  the  appellant  herein  when 
the  Mount  Gaines  Mining  Company  notified  the  owners 
that  it  exercised  the  option  it  became  indebted  to  the 
owTiers  in  the  sum  of  $50,000.00  and  that  indebtedness 
was  ^evidenced  by  the  option  and  by  the  notice  of  the 
exercise  of  the  option.  The  equitable  title  passed  out 
of  the  owners  and  to  the  Momit  Gaines  Mining  Com- 
pany in  exchange  for  the  debt  and  the  owners  were 
merely  the  ti-ustees  of  the  legal  title  and  the  Mount 
Gaines  Mining  Company  the  trustee  of  the  purchase 
price.  That  debt  was  a  continuing  debt  until  it  was 
paid  and  there  is  no  agreement,  or  contract,  or  cove- 
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nant  in  the  option  or  even  in  the  lease  that  makes  the 
failure  to  make  any  payments  on  time  a  termination 
of  the  contract  and  a  forfeiture  of  the  monies  paid  on 
the  purchase  price  or  if  such  forfeitui^e  is  asserted 
there  is  no  agreement  that  the  contract  shall  become 
null  and  void.  The  debt  would  still  remain  a  debt  of 
the  Momit  Gaines  Mining  Company. 

Hansen  v.  Havener,  231  Pac,  page  363; 

Pomeroy  on  Contracts,  Section  315; 

Boone  v,  Templeman,  158  Cal.,  page  290; 

E.  Bennett  v,  J,  D.  Hyde,  92  Cal.,  page  131 ; 

Steele  v.  Branch,  40  Cal.,  page  3. 

*^ Whenever,  also,  the  plaintiff's  delay  or  default 
in  performing  the  terms  and  conditions  on  his 
part,  at  the  time  specified,  is  caused  by  the  de- 
fendant's own  neglect,  laches,  or  other  conduct, 
such  omission  will  not  be  a  ground  for  refusing 
the  relief  which  he  asks,  no  matter  how  express 
may  be  the  provision  of  the  contract  requiring  a 
punctual  performance  and  making  it  essential;  a 
defendant  cannot  rely  as  a  defense  tipon  a  breach 
which  he  himself  has  caused." 

Pomeroy  on  Contracts,  Section  337. 

It  clearly  appears  from  the  lease,  the  option,  and 
the  conduct  of  the  parties  that  this  appellant  has  faith- 
fully complied  with  its  contract.  It  has  paid  the 
owners  a  large  sum  of  money  for  three-fourths  of  that 
property  and  the  owners  have  been  the  gainer  both  in 
money  and  property  and  still  own  one-fourth  interest 
of  this  mining  property  in  addition  to  the  large  sales 
price  paid  them.  The  conduct  of  the  owners  was  such 
that  it  ought  not  to  receive  the  approval  of  equity. 
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Their  promise  to  apply  the  royalties  and  rentals  paid 
them  in  the  period  of  time  prior  to  May  25,  1937,  was 
disregarded  by  them  and  they  continued  to  refuse 
imtil  the  trustee  of  the  Mount  Gaines  Mining  Com- 
pany in  reorganization  was  compelled  to  appeal  to  the 
Court  to  enforce  their  promise.  As  a  justification  for 
their  conduct  some  of  the  briefs  assert  that  the  appel- 
lant stood  idly  by  and  did  nothing  when  it  was  notified 
that  they  would  not  apply  the  royalties  upon  the  pur- 
chase price,  when  there  was  nothing  the  Moimt  Gaines 
Mining  Company  could  have  done  except  to  do  what 
it  did  and  now  when  it  appeals  to  the  Court  they  try 
to  defend  their  conduct  and  still  persist  in  claiming 
the  property  by  alleging,  time  is  the  essence  of  the 
contract. 

Dated,  Reno,  Nevada, 
March  29, 1943. 

Respectfully  submitted, 

James  T.  Boyd, 

Attorney  for  Appellant. 
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IN  THE 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


James  P.  Hart,  Trustee  of  International 
Mining  &  Milling  Company  (a  corpora- 
tion), Debtor,  and  Mount  Gaines  Min- 
ing Company  (a  corporation).  Debtor, 

Appellant, 

vs. 

California  Pacific  Title  and  Trust 
Company  (a  corporation),  Title  In- 
surance  AND    GrUARANTY    COMPANY    (a 

corporation),  Humphrey  Estates,  Inc. 

(a   corporation),    Harry    Lee   Jones, 

Arthur  J.  Edavards,  D.  R.  Gustaveson, 

James   S.   Hazen,  Persis  E.   Hazen, 

Byron    Halverson    and    Joseph    J. 

Mueller, 

Appellees, 


APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  Curtis  D.  Wilbur,  Presiding 
Judge,  mid  to  the  Associate  Judges  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit: 

The  appellant  i-espectfully  petitions  the  Court  for  a 
rehearing  in  this  cause  for  the  following  reasons : 


In  the  opening  brief  of  appellant  herein,  the  appel- 
lant stated  that  there  were  only  two  questions  to  be 
decided : 

^^1.  Was  the  option,  embodied  in  the  lease, 
exercised  by  the  notice  of  May  25, 1937  ?" 

^'2.  If  the  option  was  exercised  was  the  appel- 
lant entitled  to  have  75%  of  the  royalties  that  had 
been  paid  applied  upon  the  purchase  price  of  the 
jn'operty  and  on  the  first  instalhnent?" 

(Opening  Brief,  pages  13-14.) 

That  the  notice  dated  May  25,  1937,  was  an  exercise 

of  the  option  by  reason  of  the  statement  contained  in 

the  notice: 

^*  hereby  elects  to  exercise,  and  does  exercise,  the 
option  to  purchase  mentioned  in  said  above  named 
agreement^'  - 

Then  followed  a  request  in  that  notice  for  the  applica- 
tion of  75%  of  the  rents  and  royalties  paid  be  applied 
upon  the  first  installment  of  the  purchase  price.  That 
notice : 

^^  hereby  elects  to  exercise,  and  does  exercise,  the 

option  to  purchase  *  *  ^'' 

was  the  exercise  and  created  a  liability  against  the 
Mount  Gaines  Mining  Company  to  pay  the  owners 
$50,000.00  and  had  the  effect  of  changing  the  option 
from  an  option  to  purchase  into  an  executory  contract 
of  sale  and  purchase  binding  the  Mount  Gaines  Mining 
Company  to  pay  $50,000.00  on  the  |purchase  price  and 
the  owners  were  bound  to  convey  the  property  on  such 
payment.    The  relationship  between  the  parties  was 


changed.  Assuming  the  liability  to  tpay  $50,000.00 
made  the  Mount  Gaines  Mining  Company  the  equitable 
owner  of  the  three- fourths  interest,  and  entitled  to  the 
beneficial  interest  of  the  three-fourths  interest. 

Pomeroy's  Eqivity  Juris  prudence,  Fourth  Edi- 
tion, Section  368,  page  685 ; 
Smith  V,  Bangham,  156  CaL,  page  363; 
Horgan,  et  ah  v,  Russell,  43  L.  R.  A.  (N.  S.), 

page  1150 ; 
Turner  v.  McCormick,  67  L.  R.  A.,  page  853 ; 
Johnson  i\  Trippe,  33  Fed.,  page  740 ; 
Pollock,  et  al,  v.  Brookover,  6  L.  R.  A.  (N.  S.), 
page  403. 

*^The  vendee  is  looked  upon  and  treated  as  owner 
of  the  land ;  an  equitable  estate  has  vested  in  him 
commensurate  with  that  i)rovided  for  by  the  con- 
tract, whether  in  fee,  for  life,  or  for  years;  al- 
though the  vendor  remains  owner  of  the  legal 
estate,  he  holds  it  as  a  trustee  for  the  vendee  to 
whom  all  the  beneficial  interest  has  passed.'' 

Pomeroy  on  Contracts,  Specific  Performance, 

Second  Edition,  Section  314,  page  400. 

The  lease  and  option  was  merged  into  the  executory 
contract  of  sale  and  purchase  and,  except  for  the  one- 
fourth  interest  retained  by  the  owners,  the  lease  and 
option  was  terminated.  All  payments  thereafter  made 
by  the  SMount  Gaines  Mining  Company,  from  the  sale 
of  ores  or  from  any  other  source,  were  payments  upon 
the  purchase  price  and  not  either  rentals  or  royalties. 

If  the  authorities  cited  are  correct,  that  the  exercise 
of  the  option  made  the  optionee  the  equitable  owner 


of  the  three-fourths  interest,  there  could  be  no  lease, 
nor  rents,  nor  royalties.  There  was  nothing  that  the 
o\Miers  would  apply  from  time  to  time  on  the  purchase 
price.  The  Court's  decision  that  the  rents  and  royal- 
ties paid  prior  to  the  exercise  of  the  option,  while  the 
lease  and  option  was  in  force,  were  not  intended  to  be 
applied  upon  the  purchase  price  by  reason  of  the 
language  contained  in  the  option : 

^^and  shall  from  time  to  time  be  credited  upon  the 
installment  of  purchase  price  next  becoming  due 
and  payable  after  the  first  installment  herein 
mentioned" 

Iiad  the  effect  of  abrogating  the  entire  provision  agree- 
ing to  apply  75%  of  the  rents  and  royalties,  paid  under 
the  lease  and  option,  upon  the  purchase  price.  That 
clause,  as  a  matter  of  fact,  is  absolutely  superfluous 
under  the  present  interpretation  of  the  option,  for  it 
could  have  been  left  out  entirely  and  the  law  would 
have  compelled  the  application  of  all  payments  paid 
on  the  purchase  price  to  be  applied  thereon. 

The  clause  in  the  option : 
^^It  is  further  agreed  that  75%   of  the  royalty 
and  rental  payments  paid  under  this  lease  shall  be 
applied  and  credited  upon  the  purchase  price  of 
said  three-fourths  interest.'' 

was  a  right  given  to  the  optionee  in  consideration  of 
the  covenants  and  agreements  contained  in  the  lease 
and  option  and  granted  to  the  optionee  a  contingent 
interest  in  that  fund  that  would  become  vested  in  the 
optionee  when  the  optionee  assmned  the  liability  to 
pay  $50,000.00  and  purchased  the  mining  property. 


There  is  no  ambiguity  and  it  is  clear  cut  and  as  the 

Court  stated  in  its  opinion: 

^^Torn  from  its  context  this  language  might  well 
be  deemed  conclusive." 

That  clause  is  the  promise  upon  the  part  of  the 
optionors  to  apply  75%  of  the  rents  and  royalty  pay- 
ments paid  imder  this  lease.  The  entire  clause  with 
reference  to  royalties  and  rentals  shows  that  the  pur- 
pose of  that  clause,  and  the  intention  of  the  parties, 
was  to  apply  75%  of  the  royalties  and  rentals  upon 
the  purchase  price  and  all  rules  of  construction  require 
that  the  intention  of  the  parties  shall  be  given  full 
effect,  and  a  construction  be  given  it  that  will  give 
effect  to  the  intention.  If  there  was  any  ambiguity  it 
was  an  ambiguity  created  by  the  optionors  as  appears 
from  the  Court's  opinion  by  the  statement  in  that 
clause : 

^^and  shall  from  time  to  time  be  credited  upon 
the  installment  of  purchase  price  next  becoming 
due  and  payable  after  the  ^  first  installment  herein 
mentioned.'  The  reference  to  the  ^ first  install- 
ment' can  only  be  to  the  $10,000  cash  payment  re- 
quired to  be  made  at  the  time  of  notice  of  exercis- 
ing the  option.  If  this  language  is  to  be  given 
any  effect,  it  must  mean,  at  the  least,  that  the 
credits  of  75%  of  the  rents  and  royalties  were  to 
be  made  only  upon  the  subsequent  installments 
and  not  on  the  down  payment. ' ' 

The  Court  further  stated: 

^'Effect  must  also  be  given  the  language  found 
elsewhere  in  the  agreement,  namely,  that  the 
royalty   i^ayments  were   Ho   be   considered  as  a 


rental  only'.  Taking  this  somewhat  ambiguous 
contract  by  its  four  corners  and  attempting  to 
construe  it  reasonably,  it  would  appear,  indeed, 
that  rentals  or  royalties  paid  prior  to  the  exercise 
of  the  option  were  not  to  be  credited  on  any  of  the 
installments  of  the  purchase  price,  either  the  first 
or  the  later  ones,  but  w^ere  to  belong  to  the  lessor 
absolutely/' 

By  the  langage  of  that  part  of  the  option  which  the 

Court  seems  to  have  given  slight  attention: 

'*the  royalties  and  rental  pa}anents  paid  under 
this  lease  shall  be  applied  and  credited  upon  the 
purchase  jDrice  * 
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there  is  no  limitation  in  that  clause  and  if  there  be 

any  ambiguity,  it  is  to  be  remembered  that  the  w^hole 

of  that  portion  of  the  option  with  reference  to  the 

royalties  is  a  promise  upon  the  part  of  the  optionors 

to  apply  the  royalties  upon  the  purchase  price. 

*^A  contract  must  be  so  interpreted  as  to  give 
effect  to  the  mutual  intention  of  the  parties  as  it 
existed  at  the  time  of  contracting,  so  far  as  the 
same  is  ascei-tainable  and  lawful." 

Col,  C.  C,  Section  1636. 

^^If  the  terms  of  a  promise  are  in  any  respect 
ambiguous  or  uncertain,  it  must  be  interpreted  in 
the  sense  in  which  the  promisor  believed,  at  the 
time  of  making  it,  that  the  promisee  understood 
it." 

Cal  C.  C,  Section  1649. 

*^When  the  terms  of  an  agreement  have  been  in- 
tended in  a  different  sense  by  the  different  parties 


to  it,  that  sense  is  to  prevail  against  either  party 
in  which  he  supposed  the  other  understood  it,  and 
when  different  constructions  of  a  provision  are 
otherwise  equally  proper,  that  is  to  be  taken  which 
is  most  favorable  to  the  party  in  whose  favor  the 
provision  was  made." 

6\  6\  P.,  Section  1864. 

^^In  cases  of  uncertainty  not  removed  by  the  pre- 
ceding rules,  the  language  of  a  contract  should  be 
interpreted  most  strongly  against  the  party  who 
caused  the  uncertainty  to  exist.  The  promisor  is 
presumed  to  be  such  party;  except  in  a  contract 
betw^een  a  public  officer  or  body,  as  such,  and  a 
private  party,  in  which  it  is  presumed  that  all 
uncertainty  was  caused  by  the  private  party. ' ' 
Cal  C.  C,  Section  1654. 

As  heretofore  set  out  in  this  petition,  that  if  the 
exercise  of  the  option  made  the  optionee  the  equitable 
ow'uer  of  the  property  and  of  the  beneficial  interest 
and  the  optionor  was  merely  a  trustee  of  the  title,  there 
could  be  no  rents  nor  royalties  to  be  paid  to  the  owner 
but  all  payments  made  thereafter  were  payments  upon 
the  debt  incurred  in  the  purchase  of  the  property,  or, 
as  usually  stated,  upon  the  executory  contract  to  pur- 
chase the  property. 

In  that  view  the  only  rents  and  royalties  that  could 
be  applied  upon  the  purchase  price  were  rents  and 
royalties  paid  prior  to  the  exercise  of  the  option. 

^^  Particular  clauses  of  a  contract  are  subordinate 


to  its  general  intent. 
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Cal  C\  C,  Section  1650. 
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The  construction  given  by  the  lower  Court  and  ap- 
proved by  this  Court  destroys  the  whole  of  the  promise 
to  apply  the  royalties  and  rentals  upon  the  purchase 
price  and  that  construction  is  contrary  to  the  provi- 
sions of  ithe  California  statutes  cited  and  particularly 
Cal  C.  C,  Section  1654 : 

*Hhe  language  of  a  contract  should  be  interpreted 
most  strongly  against  the  party  who  caused  the 
uncertainty  to  exist.  The  promisor  is  presumed  to 
be  such  party;" 

If  we  take  the  construction  given  to  the  option  by 
the  lower  Court  and  adopted  by  this  Court,  that  the 
$10,000.00  nmst  be  paid  in  cash  at  the  time  of  giving 
notice  to  exercise  the  option  and  that  the  option  would 
not  be  exercised  unless  such  $10,000.00  was  paid  in 
cash,  we  still  would  not  be  the  equitable  owner  of  the 
property  and  we  would  have  to  continue  to  pay  rents 
and  royalties  and  those  rents  or  royalties  would  be 
applied  upon  the  purchase  price.  A  construction  of 
that  kind  is  contrary  to  all  of  the  authorities  heretofore 
cited  in  relation  to  the  effect  to  be  given  to  the  exer- 
cise of  an  option.  The  Mount  Gaines  Mining  Com- 
pany would  still  have  to  pay  rents  and  royalties,  and 
the  lease  would  continue  to  be  in  force  on  the  three- 
fourths  interest.  The  full  effect  of  that  construction 
is  to  release  the  optionor  from  applying 

^^75%  of  the  royalties  and  rental  payments  paid 
under  this  lease  shall  be  applied  and  credited  upon 
the  purchase  price  of  said  three-fourths  interest  in 
said  i^roperty  herein  provided  to  be  sold. 
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and  if  the  authorities  heretofore  cited  be  correct,  that 
the  option  be  exercised  and  we  become  the  owner,  there 
are  no  rents  paid  upon  the  three-fourths  interest  after 
the  exercise,  but  all  payments  are  payments  ujjon  the 
purchase  price.  The  construction  given  has  released 
the  optionor  from  applying  any  royalties  or  rentals 
upon  the  purchase  price  and  simply  renders  the  pro- 
visions quoted  to  be  void. 

^^An  interpretation  which  gives  effect  is  preferred 
to  one  which  makes  void.'' 

Cal  C.  C,  Section  3541 ; 

Toland  v,  Toland,  123  Cal.,  page  140 ; 

Sample  v.  Ffrsno  Flume  etc,  Co.,  129  Cal.,  page 

223. 

After  the  option  was  exercised,  three-fourths  of  all 
the  ores  sold  was  the  property  of  the  Mount  Gaines 
Mining  Company  and  one-fourth  was  subject  to  the 
terms  of  the  lease.  The  owners  of  the  one-fourth  in- 
terest were  entitled  to  receive  as  rents  and  royalties 
10%  of  one-fourth  of  the  proceeds;  the  75%  of  the 
ores  sold  was  not  subject  to  rents  or  royalties  but 
came  to  the  Mount  Gaines  Mining  Company  from  the 
sale  of  its  own  property. 

If  the  above  view  is  correct  then  the  demand  con- 
tained in  the  notice  exercising  the  option,  to  apply 
75%  of  the  royalties  theretofore  paid,  should  have 
been  complied  with.  The  contingent  interest  owned  by 
the  optionee,  in  the  royalties  theretofore  paid,  became 
vested  and  the  75%  belonged  to  the  optionee  to  be 
applied  upon  the  purchase  price,  and  was  one  which 
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was  enforceable  in  law  and  equity.  The  application 
of  that  75%  would  have  satisfied  the  first  installment 
and  part  of  the  second  installment. 

Wherefore  the  appellant  prays  this  Honorable  Court 
that  a  rehearing  may  be  granted  in  order  that  the 
conclusions  arrived  at  and  stated  in  the  Opinion  herein 
may  be  re-examined  in  the  light  of  the  foregoing- 
authorities  and  statement,  and  thereupon  that  the 
decision  of  this  Couii:,  entered  on  the  24th  day  of  June, 
1943,  be  set  aside  and  a  mandate  returned  to  the  Dis- 
trict Court  directing  it  to  set  aside  the  order  dis- 
missing appellant's  petition. 


MOTION  FOR  STAY  OF  MANDATE. 

In  the  event  that  this  Petition  for  a  Rehearing  is 
denied,  the  appellant  respectfully  moves  the  Court 
for  a  stay  of  mandate,  sufficient  in  length  of  time  to 
permit  him  to  apply  to  the  Supreme  Coui-t  of  the 
United  States  for  a  Writ  of  Certiorari,  to  the  end 
that  this  cause  may  be  re^dewed  and  determined  by 
said  Court. 

Dated,  Reno,  Nevada, 
July  19, 1943. 

Respectfully  submitted, 

James  T.  Boyd, 

Attorney  for  Appellant 
mid  Petitioner, 
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Certificate  of  Counsel. 

I  hereby  certify  that  I  am  counsel  for  appellant  and 
petitioner  in  the  above  entitled  cause  and  that  in  my 
judgment  the  foregoing  petition  for  a  rehearing  is  well 
founded  in  point  of  law  as  well  as  in  fact  and  that  said 
petition  for  a  rehearing  is  not  interposed  for  delay. 

Dated,  Reno,  Nevada, 
July  19, 1943. 

James  T.  Boyd, 

Counsel  for  Appellant 
and  Petitioner, 
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2  Farm  Products  Co.  vs. 

In  the  District  Court  of  the  United  States  in  and 
For  the  Southern  District  of  California 

Central  Division 

In  Bankruptcy 
No.  41247-RJ 

In  the  Matter  of 

FARM  PRODUCTS  CO. 
Debtor. 

PETITION  OF  FARM  PRODUCTS  CO. 
UNDER  SECTION  75  OF  THE  BANK- 
RUPTCY ACT 

To  the  Honorable  Judges  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  Central  Division: 

The  petition  of  Farm  Products  Co.,  a  corpora- 
tion, of  117  West  Ninth  Street  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  State  of  Cali- 
fornia,  respectfully  represents : 

That  your  petitioner  is  a  corporation,  organized 
and  existing  under  and  by  virtue  of  the  law  of 
California,  whose  principal  and  only  business  is 
producing  products  of  the  soil  and  engaged  in 
farming  within  the  County  of  Los  Angeles,  State 
of  California,  in  the  district  and  division  aforesaid. 
That  all  of  the  stockholders  of  your  petitioner. 
Farm  Products  Co.,  are  persons  whose  entire  time 
is  engaged  and  whose  incomes  and  each  of  them 
are  more  than  seventy  five  per  cent  (75%)  from 
their  activities  and  endeavors  in  producing  products 
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of  the  soil  and  farming.  That  such  farming  opera- 
tions of  your  petitioner,  Farm  [2]  Products  Co. 
and  that  of  each  of  its  stockholders,  occur  in  the 
County  of  Los  Angeles,  State  of  California,  where 
your  petitioner  is  operating  a  farm  consisting  of 
approximately  Pour  Hundred  Pifty  (450)  acres, 
more  or  less,  cropping  the  same  at  the  present  time 
to  cauliflower,  cabbage,  Kentucky  Wonder  beans, 
cucumbers,  summer  squash;  that  your  petitioner  is 
unable  to  meet  his  debts  as  they  mature ;  that  your 
petitioner  desires  to  effect  an  extension  of  time 
to  pay  his  debts  under  Section  75  of  the  Bank- 
ruptcy Act. 

That  the  schedule  hereto  annexed  and  marked 
Exhibit  ^^A",  and  verified  by  your  petitioner's  oath, 
contains  a  full  and  true  statement  of  all  of  its  debts, 
and  the  names  and  places  of  residence  of  its 
creditors. 

That  the  schedule  hereto  annexed  and  marked 
Exhibit  *^B",  and  verified  by  your  petitioner's  oath, 
contains  an  accurate  inventory  of  all  of  its  property 
and  assets,  both  real  and  personal  and  such  further 
statements  concerning  said  property  as  are  re- 
quired by  law. 

That  at  the  time  of  the  filing  of  this  petition, 
your  debtor  is  in  actual  possession  of  and  operat- 
ing its  properties  in  the  County  of  Los  Angeles 
and  within  the  district  and  division  aforesaid,  in 
the  State  of  California. 

That  on  August  17,  1942,  an  action  was  com- 
menced in  this  court  in   which  the  plaintiff  was 
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and  is  the  United  States  of  America  and  the  de- 
fendant therein  is  your  petitioner,  Farm  Products 
Co.;  that  said  action  is  a  civil  action  known  and 
numbered  in  the  files  of  this  court  as  2371-RJ 
Civil,  and  is  one  brought  to  foreclose  a  chattel 
mortgage  and  for  the  appointment  of  a  temporary 
receiver  and  for  the  appointment  of  a  permanent 
operating  general  receiver.  That  in  said  action, 
your  petitioner  has  been  served  but  has  not 
answered,  the  time  for  answering  having  not  yet 
expired.  That  in  said  proceeding  [3]  2371-RJ, 
the  court,  by  the  Honorable  G.  E.  Beaumont, 
United  States  District  Judge,  has  made  its  order 
appointing  Carl  J.  Williams,  Rural  Rehabilitation 
Supervisor,  United  States  Department  of  Agricul- 
ture, Farm  Security  Administration,  as  temporary 
receiver.  That  said  receiver  may  have  qualified 
by  the  time  this  petition  is  filed,  but  at  the  time  of 
the  making  of  this  petition,  he  had  not  taken  pos- 
session of  the  properties  of  your  petitioner,  nor 
otherwise  asserted  his  authority. 

That  your  petitioner.  Farm  Products  Co.,  has 
elected  to  take  for  the  benefit  of  itself  and  its 
creditors,  the  rights,  remedies  and  protection  af- 
forded by  Section  75  of  the  Bankruptcy  Act,  and 
has  authorized  the  filing  of  these  proceedings  by 
action  duly  had  in  that  behalf  as  more  fully  appears 
by  the  certified  copy  of  the  resolution  as  made  by 
your   petitioner   attached   hereto,   marked   Exhibit 
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Wherefore,  your  petitioner  prays  that  this  peti- 
tion may  be  approved  by  the  court  and  proceedings 
had    in    accordance    with    the    provisions    of    said 
action. 
[Seal]  FARM  PRODUCTS  CO., 

a  corporation 
By   FRED  MANSUR, 
President. 
RUPERT  B.  TURNBULL, 

Petitioner,  Farm  Debtor.  [4] 


State  of  California 
County  of  Los  Angeles — ss. 

I,  Fred  Mansur,  duly  authorized  to  make  this 
verification  and  President  of  Farm  Products  Co., 
a  corporation,  the  petitioning  debtor  mentioned  and 
described  in  the  foregoing  petition,  hereby  make 
solemn  oath  that  the  statements  contained  therein 
are  true  according  to  the  best  of  my  knowledge,  in- 
formation and  belief. 

[Seal]  FARM  PRODUCTS  CO., 

a  corporation. 

Petitioner. 

FRED  MANSUR 

President. 
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Subscribed  and  sworn  to  before  me  this  24  day 
of  August,  1942. 

[Seal]  MARGARET  BARNEY 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

[Endorsed] :  Filed  Aug.  24,  1942.  [5] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  RECORD  ON  REVIEW 

I,  C.  P.  Von  Herzen,  Conciliation  Commissioner 
in  Bankruptcy,  at  Los  Angeles,  California,  respect- 
fully certify  that  the  above  entitled  bankruptcy 
proceeding  is  pending  before  me  under  a  general 
order  of  reference,  and  I  hereby  certify  the  follow- 
ing proceedings  were  duly  had  in  said  cause  be- 
fore me. 

A  motion  to  dismiss  proceedings  and  to  vacate 
stay  of  proceedings  in  the  Federal  Court  by  secured 
creditor  United  States  of  America  came  on  regu- 
larly for  hearing  on  the  17th  day  of  September, 
1942.  The  secured  creditor  appeared  by  Assistant 
United  States  Attorney  Mildred  L.  Kluckhohn  and 
the  debtor  appeared  by  its  President,  Fred  Mansur 
personally,  and  through  its  attorney  Rupert  B. 
Turnbull.  The  following  question  was  presented  to 
me  for  decision:  Whether  the  farm  debtor  herein 
was  a  farmer  within  the  intent  and  meaning  of 
Subsection  R  of  Section  75  of  the  Bankruptcy  Act, 
which  reads  as  follows: 
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^^For  the  purposes  of  this  section,  Section 
4(b),  and  Section  74,  the  term  *  farmer'  in- 
cludes not  only  an  individual  who  is  primarily 
bona  fide  personally  [6]  engaged  in  producing 
products  of  the  soil  but  also  any  individual  who 
is  primarily  bona  fide  personally  engaged  in 
dairy  farming,  the  production  of  poultry  or 
li/estock,  or  the  production  of  poultry  products 
or  li/estock  products  in  their  unmanufactured 
state*,  or  the  principal  part  of  whose  income  is 
derived  from  any  one  or  more  of  the  fore- 
going operations,  and  includes  the  personal  rep- 
resentatives of  a  deceased  farmer;  and  a  farm- 
er shall  be  deemed  a  resident  of  any  county  in 
which  such  operations  occur." 

That  attached  hereto  and  made  a  part  hereof  are 
the  Findings  of  Fact  and  Conclusions  of  Law  duly 
made  and  entered  herein  by  me  upon  the  foregoing 
hearing ;  that  attached  hereto  and  made  a  part  here- 
of is  a  copy  of  the  Order  duly  made  and  entered 
herein. 

I  hereby  certify  that  in  the  proceedings  that  have 
been  pending  before  me  I  have  determined  that  the 
petitioner  was  not  a  farmer  within  the  intent  and 
meaning  of  Subsection  E  of  Section  75  of  the  Bank- 
ruptcy Act. 

Submitted  herewith  are  the  following  documents: 

(1)  Notice  of  motion  and  motion  to  dismiss  pro- 
ceedings and  to  vacate  stay  of  proceedings  in  the 
Federal  Court  by  secured  creditor  United  States  of 
America ; 
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(2)  Findings  of  Fact  and  Conclusions  of  law 
by  C.  P.  Von  Herzen,  Conciliation  Commissioner, 
dated  October  14,  1942 ; 

(3)  Order  dismissing  proceedings  and  vacating 
stay  of  proceedings  in  Federal  Court  dated  October 
14,  1942 ; 

(4)  Objections  by  farm  debtor  to  proposed  find- 
ings and  orders; 

(5)  Farm  debtor's  petition  for  review  of  the 
order  of  Conciliation  Commissioner  C.  *  P.  Von 
Herzen  purporting  to  dismiss  this  proceedings. 

C.  P.  VON  HERZEN 

Conciliation  Commissioner 
in  Bankruptcy 

[Endorsed]:  Filed  Oct.  24,  1942.  [7] 


[Title  of  District  Court  and  Cause.] 

SPECIAL  APPEARANCE 

Comes  now  the  United  States  of  America,  a 
secured  creditor  of  Farm  Products  Co.,  the  above 
named  debtor,  in  the  above  entitled  proceeding,  and 
enters  its  special  appearance  herein  and  appears 
specially  for  the  sole  purpose  of  making  a  Motion 
to  Dismiss  the  above  entitled  proceedings  and  to 
Vacate  Stay  of  Proceedings  in  Federal  Court. 
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Dated  this  12tli  day  of  September,  1942. 
LEO  V.  SILVERSTEIN 

United  States  Attorney 
JAMES  L.  CRAWFORD 

Asst.  United  States  Attorney 
MILDRED  L.  KLUCKHOHN 

Asst.  United  States  Attorney 

[Endorsed] :  Piled  Jan.  5,  1943.  [8] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  DISMISS  PRO- 
CEEDINGS AND  TO  VACATE  STAY  OF 
PROCEEDINGS  IN  FEDERAL  COURT  BY 
SECURED  CREDITOR,  UNITED  STATES 
OF  AMERICA. 

To  the  above-named  debtor,  Farm  Products  Co., 
and  to  its  attorney,  Rupert  V.  Turnbull: 

Please  Take  Notice  that  on  Thursday,  the  17th 
day  of  September,  1942,  at  the  hour  of  2  o'clock 
P.M.  of  said  day,  or  as  soon  thereafter  as  counsel 
can  be  heard,  at  the  office  of  the  Supervising  Con- 
ciliation Commissioner,  Room  228,  Federal  Build- 
ing, Spring  and  Temple  Streets,  Los  Angeles,  Cali- 
fornia, before  the  Honorable  C.  P.  Von  Herzen, 
Conciliation  Commissioner  for  the  County  of  Los 
Angeles,  State  of  California,  the  United  States  of 
America,  a  secured  creditor  of  the  above  named 
debtor,  will  move  the  above  entitled  court  as 
follows : 
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1.  To  dismiss  the  within  and  above  entitled  pro- 
ceedings and  the  Petition  of  the  debtor  therein,  and 
to  make  its  Order  of  Dismissal  thereof. 

2.  To  vacate,  set  aside  and  dissolve  any  and  all 
stays  [9]  of  proceedings,  injunction,  and/or  re- 
straining orders  now  in  force  or  effect  by  virtue 
of  or  arising  out  of  the  filing  or  pendency  of  said 
proceedings  and  to  make  its  order  vacating  and 
setting  aside  the  same. 

Said  motion  will  be  made  on  each  and  every  of 
the  following  grounds: 

1.  That  said  debtor  is  not  a  farming  corporation 
where  at  least  75  percentum  of  the  stock  is  owned 
by  actual  farmers  as  so  provided  and  defined  by 
Section  75S(4)(a)  of  the  Bankruptcy  Act  as 
amended. 

2.  That  the  owner  of  75  percentum  of  the  stock 
of  said  corporation  debtor  is  not  a  farmer  as  defined 
by  Section  75R  of  the  Bankiaiptcy  Act  as  amended. 

3.  That  said  owner  of  75  percentum  of  the  stock 
of  said  corporation  debtor  is  neither  an  individual 
who  is  primarily  bona  fide  personally  engaged  in 
producing  products  of  the  soil,  or  the  principal 
part  of  whose  income  is  derived  from  said  farming 
activities. 

4.  That  the  above  entitled  court  is  without  juris- 
diction in  this  proceeding  for  the  reason  that  75 
percentum  of  the  stock  is  not  owned  by  actual 
farmers,  as  provided  in  Section  75S(4)(a)  of  the 
Bankruptcy  Act,  in  that  the  owner  of  said  75  per- 
centum of  the  stock  is  not  a  farmer  as  defined  by 
Section  75R  of  the  Bankruptcy  Act,  as  amended. 
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5.  That  this  proceeding  was  not  instituted  by 
the  debtor  corporation  in  good  faith  and  that  it  is 
impossible  for  said  debtor  corporation  to  rehabili- 
tate itself  or  to  offer  a  fair,  just  or  equitable  settle- 
ment or  composition  with  its  creditors. 

Said  motions  and  each  of  them  will  be  based  on 
each  and  every  of  the  following:  [10] 

1.  The  afifida\dts  of  Charles  A.  Slack,  Palaemon 
Bush,  W.  W.  Powell,  Earl  D.  Killion  and  Paul  E. 
Williams  hereto  attached  and  filed  of  even  date 
herewith. 

2.  The  Memorandum  of  Points  and  Authorities 
attached  hereto  and  Brief  supporting  said  Motion. 

3.  All  and  singular  the  papers,  files  and  records 
in  the  above  entitled  proceeding. 

Dated:  September  11,  1942. 

LEO  V.  SILVERSTEIN 

United  States  Attorney 
JAMES  L.  CRAWFORD 
Assistant  United  States 
Attorney 
MILDRED  L.  KLUCKHOHN 
Assistant  United  States 
Attorney 

[Endorsed]:  Filed  Oct.  24,  1942.  [11] 
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[Title  of  District  Court  and  Cause.] 

NARRATIVE   STATEMENT   OF  TESTIMONY 
BEFORE  CONCILIATION  COMMISSIONER 

It  is  Hereby  Stipulated  by  and  between  the 
parties  hereto  through  their  respective  counsel  that 
the  following  is  a  true  narrative  statement  of  the 
testimony  j)roduced  before  Conciliation  Commis- 
sioner C.  P.  Von  Herzen  on  September  17,  1942. 

Mr.  Turnbull  (Attorney  for  the  Farm  Debtor) 
stated  he  desired  to  make  a  motion  to  strike  certain 
affidavits. 

Miss  Kluckhohnn  (U.  S.  Attorney)  stated  she 
desired  to  move  to  dismiss  the  proceedings  upon  the 
ground  that  the  Court  had  no  jurisdiction  in  the 
matter,  and  would  rely  principally  upon  the  affi- 
davits on  file.  She  then  called  as  a  witness  J.  L. 
Woolsey  of  the  Division  of  Corporations  of  the 
State  of  California  who  testified  that  a  permit  was 
issued  by  the  Department  authorizing  the  issuance 
of  the  stock  of  the  Farm  Products  Co.  to  Fred 
Mansur,  in  escrow,  and  that  an  escrow  holder  had 
l)een  approved  by  the  Department.  That  following 
request  of  the  Farm  Administration  no  further 
steps  had  been  taken  by  the  corj^oration  and  the 
stock  had  not  been  distributed.  [12] 

Miss  Kluckhohnn  then  stated  that  she  relied  upon 
the  affidavits  on  file  in  support  of  her  motion. 

Mr.  Turnbull  then  objected  to  the  affidavit  of 
Paul  E.  Williams  on  the  ground  that  he  was  civilly 
dead,  having  been  convicted  in  the  Federal  District 
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Court  of  Washington,  having  served  a  term  at  Mc- 
Neil's Island,  and  never  having  been  pardoned,  and 
therefore  not  entitled  to  be  heard  as  a  witness. 
The  Court  took  the  matter  under  submission. 

FRED  MANSUR 

then  called  as  a  witness,  testified  as  follows: 

That  he  formerly  lived  in  Los  Angeles  City,  that 
he  removed  to  the  farm  property  of  Farm  Prod- 
ucts Co.  in  Los  Angeles  County  near  the  City  of 
Compton,  generally  known  as  Dominguez  Hill. 
That  actual  physical  possession  took  place  on  May 
7th  or  8th,  1942.  That  the  lease  comprised  460 
acres.  That  he  and  his  wife  moved  into  a  place  on 
the  farm  property  with  their  household  belongings. 
That  he  changed  his  voting  place  to  this  new  pre- 
cinct. That  this  was  farm  land  evacuated  bv  the 
Japanese. 

That  prior  to  this  time  he  had  been  a  practicing 
attorney  in  Los  Angeles.  That  he  closed  his  law 
office  and  turned  unfinished  matters  over  to  an- 
other attorney.  That  after  he  was  ousted  from  the 
farm  project  by  the  Farm  Security  Administration 
he  returned  to  the  office  of  the  company  in  Los 
Angeles  but  did  not  resume  the  practice  of  law. 
That  he  and  his  wife  continued  to  live  on  the  farm 
property. 

That  a  break  occurred  on  June  10th  with  Paul 
Williams,  his  partner,  and  the  Farm  Administra- 
tion ordered  that  said  Paul  Williams  take  charge 
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(Testimony  of  Fred  Mansur.) 

of  the  enterprise,  and  that  said  Fred  Mansur  have 

no  further  voice  in  the  management. 

That  the  work  done  by  said  Fred  Mansur  during 
this  period  was  first  incorporating  the  company, 
making  application  for  Government  loans,  securing 
permit  to  issue  stock,  bringing  [13]  needed  articles 
to  the  farm.  That  the  man  in  charge  of  the  actual 
field  labor,  and  hiring  of  Mexican  help  was  Mr. 
Reynolds.  That  there  were  foremen  for  the  differ- 
ent sections  of  the  farm.  That  the  crops  were  vege- 
tables; cabbage,  beets,  cauliflower,  celery  etc.  That 
these  crops  had  been  planted,  but  were  not  ready 
to  market,  at  the  time  Farm  Security  took  charge. 

That  Farm  Products  Co.  had  no  other  activity 
than  this  farming  project.  It  was  all  leased  ground. 

That  Mr.  Reynolds  was  a  practical  farmer.  That 
Paul  E.  Williams  claimed  to  have  had  farming  ex- 
perience in  Imperial  Valley.  That  he  kept  the  com- 
pany books  and  contacted  buyers  for  future  vege- 
table crops  when  they  were  matured. 

That  Fred  Mansur  was  born  in  New  Hampshire 
on  a  farm  and  had  farm  experience  up  to  the  time 
he  was  20  years  old.  That  when  he  moved  to  this 
farm  enterprise  it  was  with  the  intention  of  chang- 
ing his  occupation  to  that  of  a  farmer. 

Cross  Examination 

Fred  Mansur  testified  that  after  he  moved  on  to 
the  farm,  about  the  middle  of  May,  he  closed  his 
offices. 

He  was  asked  if  it  wasn't  true  that  between  May 
7th  and  August  17th  he  had  been  in  his  office  every 
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day.  He  stated  that  he  was  ousted  from  the  farm- 
ing project  on  June  11th  and  then  asked  his  former 
associate  for  the  privilege  of  again  using  the  office. 
Mr.  Kegley  agreed  to  this  but  said  he  also  desired 
to  use  the  office  until  after  the  primary  campaign. 
That  this  is  the  legal  office  of  the  company  and  Fred 
Mansur  occupied  it  as  President  of  the  Company, 
although  permitted  no  actual  management  of  the 
company. 

Mr.  Mansur  testified  that  during  this  period  he 
did  no  legal  business  other  than  that  of  the  com- 
pany, conferences  with  the  Farm  Security  Admin- 
istration officials,  etc.  [14] 

The  Commissioner  asked  Fred  Mansur  how  much 
of  his  time  was  spent  in  the  company's  office  be- 
tween May  7th  and  August  17th.  The  answer  was 
4  or  5  days  per  week. 

Miss  Kluckhohnn  asked  whose  letterheads  were 
used  in  writing  letters  for  the  company.  The  answer 
was  that  some  times  on  plain  stationery,  but  mostly 
on  letterheads  of  Fred  Mansur. 

She  asked  Mr.  Mansur  if  he  had  a  thriving  busi- 
ness and  over  objection,  the  witness  was  instructed 
to  answer.  The  question  was  reframed  and  the 
witness  asked  if  the  purpose  was  not  because  the 
latter  was  unable  to  pay  rent  in  town.  Mr.  Mansur 
answered  that  his  wife  had  an  independent  income 
and  he  didn't  have  to  worry  about  rent. 

The  witness  was  asked  again  what  he  did  about 
the  company  affairs,  and  again  repeated  the  differ- 
ent matters,  calling  attention  to  the  fact  that  the 
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period  involved  was  only  a  little  over  a  month, 
from  May  Ttli  to  June  8th,  and  that  during  that 
time  the  operation  of  the  property  was  harmonious, 
and  that  he  looked  after  the  management  of  the 
company  and  did  not  interfere  in  the  cropping  of 
the  farm. 

The  witness  was  asked  how  much  he  had  received 
from  the  farming  enterprise  and  stated  $190  was 
his  recollection.  He  was  asked  about  his  income 
from  the  law  business  prior  to  this  time.  Later  the 
witness  testified  that  the  $190  he  received  was  from 
loan  funds. 

The  witness  testified  that  while  he  had  experience 
in  farm  work  in  New  Hampshire,  that  he  had  no 
experience  in  growing  vegetables  in  California. 
That  the  responsibility  for  the  actual  farming — 
hiring  the  help,  and  planting  the  ground  devolved 
upon  Mr.  Reynolds,  not  upon  Mr.  Mansur  or  Mr. 
Williams. 

The  witness  testified  that  he  conferred  with  seed 
men  about  crops,  and  also  conferred  with  Mr.  Rey- 
nolds on  this  subject. 

Miss  Kluckhohnn  asked  what  was  the  witness^ 
first  contact  [15]  with  Paul  E.  Williams.  The  wit- 
ness testified  that  Williams  was  a  client  of  Mr. 
Kegley,  that  the  latter  had  endeavored  to  secul'e  a 
pardon  for  Williams  and  was  not  successful.  Miss 
O'Brien  (Mr.  Kegley 's  secretary)  asked  Mansur  to 
try  again  to  obtain  this  pardon.  He  admitted  that 
he  knew  Williams  was  an  ex-convict,  and  was  will- 
ing to  give  him  a  break,  because  Williams  said  he 
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could  not  get  employment  or  find  any  one  who  was 

willing  to  work  with  him. 

Redirect 

Mr.  Mansur  testified  that  as  President  of  the 
Company  he  executed  a  mortgage  to  the  Govern- 
ment, signed  all  checks,  both  payroll  and  purchase 
of  materials. 

The  Commissioner  then  asked  if  any  legal  work 
of  a  private  nature  was  transacted  during  the 
period  before  referred  to  and  Mr.  Mansur  testified 
that  none  had  been  done  and  that  he  was  not  open 
for  business  of  that  nature  as  he  expected  to  go  on 
with  this  farming  project. 

He  was  asked  if  he  gave  the  ofiice  building  notice 
that  he  was  leaving  in  May.  The  witness  testified 
that  he  did,  and  that  he  paid  one  month  in  advance. 
That  before  this  month  was  up  he  was  ousted  from 
the  farm  and  asked  Mr.  Kegley  for  the  privilege  of 
coming  back  into  the  office. 

The  Commissioner  then  asked  about  the  stock  of 
the  company  and  the  witness  testified  that  he 
agreed  to  undertake  the  farming  of  this  land  but 
that  it  would  have  to  be  on  a  corporation  basis,  not 
as  a  partnership;  that  he  agreed  to  give  Williams 
50%  of  the  stock,  that  the  latter  was  still  entitled 
to  that  share  of  the  stock,  although  none  had  been 
actually  issued. 

Miss  Kluckhohnn  introduced  the  original  appli- 
cation and  farm  plan  which  was  accepted  by  the 
Government,  and  the  witness  pointed  out  that  the 
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plan  allowed  $200  per  month  for  living  expenses 

and  $200  per  month  for  operating  expense.  [16] 

Miss  Kluckhohnn  examined  the  witness  as  to 
assets  shown  on  the  application  to  the  Corporation 
Commission  for  the  issuance  of  stock,  and  the  wit- 
ness explained  how  they  were  obtained  and  how 
set  up  in  the  application. 

Miss  Kluckhohnn  called  attention  to  the  farming 
experience  shown  on  the  operating  plan  introduced 
in  evidence,  and  that  this  referred  to  Paul  E. 
Williams. 

The  Commissioner  inquired  if  Mr.  Anderson  was 
repaid  money  advanced  to  the  corporation.  He  was 
paid  back. 

Mr.  Turnbull  asked  how  many  acres  of  lime 
beans  were  then  planted.  The  witness  testified  there 
were  approximately  34  acres  and  that  they  should 
produce  approximately  $40,000. 


W.  D.  REYNOLDS 

called  on  direct  examination. 

Mr.  Reynolds  testified  that  he  was  subpoened  by 
Mr.  Mansur;  that  he  was  an  employee  of  Farm 
Products  Co.;  that  he  was  employed  by  Paul  E. 
Williams;  that  he  had  never  had  any  conferences 
with  the  directors  of  the  company;  that  in  matters 
of  planting  the  responsibility  rested  upon  Mr.  Wil- 
liams but  that  in  many  cases  it  was  left  to  his 
(Reynold's)  judgment,  and  that  the  latter's  recom- 
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mendations  were  mostly  followed;  that  he  directed 

the  production  end  of  the  farm. 

Cross  Examination 
Mr.  Reynolds  testified  that  he  was  employed  for 
wages;  that  he  was  told  in  a  general  way  what  to 
do;  that  he  directed  the  men;  that  he  was  a  prac- 
tical farmer.  He  testified  that  Mr.  Williams  was 
his  immediate  superior.  That  he  knew  of  farming 
experience  of  Mr.  Williams  prior  to  this  particular 
enterprise,  many  years  experience. 

Dated  this  29  day  of  December  1942. 

LEO  V.  SILVERSTEIN 

U.  S.  Attorney 
WM.  W.  WORTHINGTON 

Asst.  U.  S.  Attorney 
Attorneys  for  United  States 
of  America. 
FRED  MANSUR 

Attorney  for  Farm  Debtor 

[Endorsed]  :     Filed  Dec.  30,  1942.  [17] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above  entitled  cause  came  on  regularly  to  be 
heard  before  the  Honorable  C.  P.  Von  Herzen,  one 
of  the  Conciliation  Commissioners  in  Bankruptcy 
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of  this  Court,  in  Los  Angeles  County,  State  of 
California,  on  the  17th  day  of  September,  1942,  at 
Room  228  Federal  Building,  Los  Angeles,  Califor- 
nia, at  which  time  and  place  was  presented  to  the 
Court  a  Motion  to  Dismiss  Proceedings  and  to 
Vacate  Stay  of  Proceedings  in  the  Federal  Court 
by  Secured  Creditor,  United  States  of  America, 
appearing  specially  through  its  attorneys,  Leo  V. 
Silverstein,  United  States  Attorney  for  the  South- 
ern District  of  California,  and  James  L.  Crawford 
and  Mildred  L.  Kluckhohn,  Assistant  United  States 
Attorneys.  The  debtor  corporation  appeared  by 
its  president,  Fred  Mansur,  personally,  and  through 
its  attorney,  Rupert  B.  TurnbuU.  [18] 

The  motion  was  based  upon  all  and  singular  the 
papers,  files,  and  records  in  the  above  entitled  pro- 
ceedings, notice,  affidavits  and  memorandum  of 
points  and  authorities. 

The  motion  of  said  secured  creditor.  United 
States  of  America,  was  based  on  the  following 
grounds:  1.  That  said  debtor  is  not  a  farming 
corporation  where  at  least  75  per  centum  of  the 
stock  is  owned  by  actual  farmers,  as  so  provided 
and  defined  by  Section  75S  (4)  (a)  of  the  Bank- 
ruptcy Act,  as  amended.  2.  That  the  owner  of  75 
per  centum  of  the  stock  of  said  corporation  debtor 
is  not  a  farmer  as  defined  by  Section  75R  of  the 
Bankruptcy  Act,  as  amended.  3.  That  said  owner 
of  75  per  centum  of  the  stock  of  said  corporation 
debtor  is  neither  an  individual  who  is  primarily 
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bona  fide  personally  engaged  in  producing  products 
of  the  soil  or  the  principal  part  of  whose  income 
is  derived  from  said  farming  activities.  4.  That 
the  above  entitled  Court  is  without  jurisdiction  in 
this  proceeding  for  the  reason  that  75  per  centum 
of  the  stock  is  not  owned  by  actual  farmers,  as 
provided  in  Section  75S  (4)  (a)  of  the  Bankruptcy 
Act,  in  that  the  owner  of  said  75  per  centum  of  the 
stock  is  not  a  farmer  as  defined  by  Section  75R  of 
the  Bankruptcy  Act,  as  amended. 

After  introduction  of  testimony  by  both  sides,  the 
said  motion  was  argued  by  respective  counsel  and 
submitted  to  the  Court  for  its  decision,  and  the 
Court,  being  fully  advised,  now  makes  its  Findings 
of  Fact  and  Conclusions  of  Law,  as  follows: 

FINDINGS   OF  FACT 

I. 

The  Court  finds  that  on  August  24,  1942,  the 
above  named  debtor,  through  its  president,  Fred 
Mansur,  filed  its  petition  under  Section  75  of  the 
Bankruptcy  Act  and  alleged,  '^That  your  petitioner 
is  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  California, 
whose  principal  and  only  business  is  producing 
products  of  the  soil  and  engaged  in  farming  within 
the  County  of  Los  Angeles,  State  of  California,  in 
the  district  and  division  aforesaid.  That  all  of  the 
stockholders  of  your  petitioner.  Farm  Products 
Co.,  are  persons  whose  entire  time  is  engaged  and 
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whose  incomes,  and  [19]  each  of  them,  are  more 
than  75  per  centum  from  their  activities  and  en- 
deavors in  producing  products  of  the  soil  and 
farming. ' ' 

''That  such  farming  operations  of  your  petition- 
er. Farm  Products  Co.,  and  that  each  of  its  stock- 
holders, occur  in  the  County  of  Los  Angeles,  State 
of  California,  where  your  petitioner  is  operating  a 
farm  consisting  of  approximately  450  acres,  more 
or  less,  cropping  the  same  at  the  present  time  to 
various  vegetables;  that  your  petitioner  is  unable 
to  meet  his  debts  as  they  mature;  that  your  peti- 
tioner desires  to  effect  an  extension  of  time  to  pay 
his  debts  under  Section  75  of  the  Bankruptcy  Act; 
that  the  schedules  hereto  annexed  marked  Exliibit 
''A",  and  verified  by  his  oath,  contain  a  full  and 
true  statement  of  all  of  its  debts,  with  the  names 
and  places  of  residence  of  its  creditors,  and  that 
the  schedule  thereto  annexed  marked  Exhibit  ''B", 
and  verified  by  his  oath,  contains  an  accurate  in- 
ventory of  all  its  property,  both  real  and  personal, 
and  such  further  statements  concerning  said  prop- 
erty as  are  required  by  law." 

11. 

The  Court  finds  that  thereupon  said  petition  was 
approved  by  the  Court  and  it  was  ordered  that  said 
matter  be  referred  to  C.  P.  Von  Herzen,  one  of  the 
Conciliation  Commissioners  in  Bankruptcy  of  this 
Court,  to  take  such  further  proceedings  therein  as 
are  required  by  said  Act;  that  thereafter  the  first 
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meeting  of  creditors  was  held  before  said  Concilia- 
tion Commissioner  on  the  17th  day  of  September, 
1942,  at  which  time  said  motion  to  dismiss  was 
made. 

III. 
The  Court  finds  that  it  is  true  that  Farm  Prod- 
ucts Co.,  debtor  herein,  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  California,  whose  principal  and  only  busi- 
ness is  producing  products  of  the  soil  and  is  en- 
gaged in  farming  within  the  County  of  Los  Angeles, 
State  of  California,  in  the  district  and  division 
aforesaid,  to-wit:  at  Compton,  California.  The 
Court  further  finds  that  such  farming  operations 
of  debtor  corporation  occur  in  the  County  of  Los 
Angeles,  State  of  California,  where  it  is  operating 
a  farm  consisting  of  approximately  400  acres, 
cropping  the  same  to  vegetables;  that  on  May  7, 
1942,  Fred  Mansur  moved  his  residence  to  Route 
1,  [20]  Box  841,  Compton,  California,  in  the  County 
of  Los  Angeles,  State  of  California.  The  Court 
further  finds  that  the  allegation  in  farm  debtor's 
petition  is  not  true  in  that  all  of  the  stockholders 
of  the  farm  products  company  are  persons  whose 
entire  time  is  engaged  and  whose  incomes,  and  each 
of  them,  are  more  than  75  per  centum  from  their 
activities  and  endeavors  in  producing  products  of 
the  soil  and  farming.  The  Court  further  finds  that 
even  if  said  allegation  were  true,  such  is  not  the 
proper  manner  in  which  to  allege  the  jurisdictional 
fact  that  the  debtor  is  a  farm  corporation. 
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IV. 

The  Court  finds  that  the  property  of  debtor  cor- 
poration consists  of  personalty  only,  including  live- 
stock, farming  equix^ment  and  machinery,  leases, 
assignments,  and  other  chattels,  and  crops,  located 
or  to  be  located  on  approximately  400  acres  of  land. 
That  the  growing  crops  consist  of  approximately 
170  acres  of  land  planted  to  various  vegetables;  that 
the  care  and  harvest  of  said  vegetable  crops  neces- 
sarily requires  daily  attention. 

V. 

The  Court  finds  that  on  July  9,  1942,  upon  ap- 
plication made,  a  permit  was  issued  by  the  Commis- 
sioner of  Corporations  authorizing  the  issuance  of 
all  shares  of  stock  to  Fred  Mansur  not  in  excess 
of  25,000.  That  an  es<^row  holder  was  appointed 
and  approved  by  the  Commissioner  of  Corpora- 
tions in  the  person  of  one  George  Ross,  for  the  pur- 
pose of  holding  said  stock.  That  to  date  no  stock 
has  actually  been  issued  by  debtor  corporation.  The 
Court  further  finds  that  Fred  Mansur,  President 
of  Farm  Products  Co.,  owns  at  least  a  50  per  cent 
interest  in  said  debtor  corporation. 

VI. 

The  Court  finds  that  the  primary  and  principal 
occupation  of  Fred  Mansur,  President  of  debtor 
corporation,  and  owner  of  at  least  a  50  per  cent 
interest  in  said  corporation,  is  not  that  of  a  farmer. 
The  Court  further  finds  that  the  primary  and  prin- 
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cipal  o-ccupation  of  Fred  Mansur  is  that  of  an 
attorney  at  law,  carrying  on  the  legal  business  of 
said  debtor  corporation  in  the  capacity  of  an  at- 
torney at  law.  The  Court  further  finds  that  the  only 
farming  [21]  experience  that  Fred  Mansur  has  ever 
had  was  that  obtained  two  or  three  years  before 
reaching  the  age  of  twenty,  on  his  father's  ranch 
in  the  State  of  New  Hampshire.  That  since  reach- 
ing the  age  of  twenty  years,  Fred  Mansur  has  not 
engaged  in  farming  activities  nor  has  he  since  that 
time  ever  been  personally  physically  engaged  in  the 
growing  and  harvesting  of  farm  products  and  has, 
since  1917,  up  to  the  present  time,  been  continu- 
ously, primarily  and  principally  engaged  in  the 
practice  of  the  law  in  the  State  of  California.  The 
Court  finds  that  from  May  7,  1942,  to  July  8,  1942, 
Fred  Mansur,  although  residing  with  his  family  on 
the  farm  premises  of  debtor  corporation,  has  spent 
most  of  his  working  hours  of  approximately  five 
days  a  week  in  a  business  ofSce  at  117  West  Ninth 
Street,  Los  Angeles,  California,  which  office  imme- 
diately before  that  time  was  occupied  by  Fred 
Mansur  as  an  attorney  at  law,  where  he  was  daily 
actively  engaged  in  the  practice  of  law.  The  Court 
finds  that  during  the  period  in  question  that  Fred 
Mansur  was  at  no  time  engaged  in  the  manual  op- 
erations of  actual  farming,  that  is,  planting,  raising, 
caring  for  and  harvesting  farm  products  on  the 
premises  belonging  to  debtor  corporation.  The 
Court  further  finds  that  the  question  as  to  what 
crops,  when  and  how  they  shall  be  planted;  when 
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and  how  the  croj^s  shall  be  harvested ;  to  whom  they 
shall  be  sold ;  for  what  price  they  shall  be  sold ;  and 
the  preparation  of  land  for  planting,  have  at  all 
times  been  determined  by  Paul  E.  Williams,  Field 
Supervisor  and  actual  farm  manager  and  owner 
of  the  other  one-half  interest  in  said  farming  en- 
terprise, and  the  foreman  under  his  employ,  Mr. 
Reynolds,  who  have  at  all  times  resided  on  said 
farming  premises.  That  Mr.  Reynolds  has  collabor- 
ated with  Paul  E.  Williams  in  the  actual  manage- 
ment and  supervision  of  said  farming  enterprise. 
The  Court  further  finds  that  the  labor  policy  has 
been  determined  solely  by  Paul  E.  Williams,  who 
has,  since  the  organization  of  said  corporation,  em- 
ployed, discharged  and  managed  all  of  the  labor 
working  on  said  premises;  that  the  payroll  has  at 
all  times  been  set  up  and  the  amount  of  wages  de- 
termined by  Mr.  Williams. 

VII. 

The  Court  finds  that  the  activities  of  Fred  Man- 
sur  during  the  period  in  question  consists  solely  of 
taking  -care  of  the  legal  work  of  said  corporation 
[22]  in  the  capacity  of  an  attorney  at  law;  that 
approximately  five  days  per  week  has  been  spent  by 
Fred  Mansur  during  the  period  in  question  in  a 
business  office  located  at  117  West  Ninth  Street, 
Los  Angeles,  California,  which  was,  immediately 
preceding  this  time,  his  private  law  office.  The 
Court  further  finds  that  his  activities  on  behalf  of 
said   defendant   corporation  have  been  specifically 
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those  of  incorporating  the  organization,  arranging 
for  loans  with  the  Farm  Security  Administration 
and  others,  conferring  with  the  owners  of  land  re- 
garding leases,  signing  all  papers  and  do<3uments 
relating  to  said  corporation  as  president,  and  sign- 
ing all  checks  as  president  of  the  corporation.  The 
Court  further  finds  that  although  Fred  Mansur 
lives  on  the  farm  premises,  he  has  at  no  time  taken 
any  personal  physical  part  in  the  production  of 
agri-products,  but  has  spent  the  greater  por- 
tion of  the  working  hours  in  his  office  at  117  West 
Ninth  Street,  Los  Angeles,  California.  The  Court 
further  finds  that  neither  the  entire  time  of  Fred 
Mansur,  nor  any  portion  of  his  time,  has  ever  been 
engaged  in  the  production  of  products  of  the  soil 
and  farming.  The  Court  further  finds  that  the 
farming  enterprise  of  said  debtor  corporation  is 
operating  on  leased  land  and  that  Fred  Mansur^ 
upon  entering  said  corporation,  contributed  neither 
funds  nor  farming  equipment  and  owns  no  property 
held  by  said  corporation ;  and  that  all  that  was  con- 
tributed by  Fred  Mansur  to  the  said  debtor  cor- 
poration was  his  legal  services. 

VIII. 

The  Court  finds  that  during  the  period  under  ex- 
amination, Fred  Mansur  received  no  income  from 
said  debtor  corporation  which  Avas  derived  from  the 
operations  of  the  farming  enterprise.  That  Fred 
Mansur  received  at  least  the  sum  of  $190.00  during 
said  period  as  a  personal  advance  for  some  of  his 
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legal  services  and  for  the  payment  of  his  expenses 
in  connection  with  his  legal  work  for  said  debtor 
corporation;  that  said  sum  was  wholly  taken  from 
the  proceeds  of  a  $36,150.00  loan  obtained  from  the 
United  States  Department  of  Agriculture,  Farm 
Se-curity  Administration,  and  not  from  income  de- 
rived from  farming  activities  or  the  production  of 
farm  products.  The  Court  further  finds  that  the 
income  of  Fred  Mansur  is  not  more  than  75  per 
centum  from  activity  and  endeavor  in  producing 
products  of  the  soil  and  farming.  That  from  the 
[23]  beginning  of  1942  up  to  May  7,  1942,  Fred 
Mansur  caiTied  on  a  general  practice  as  an  attorney 
at  law;  that  the  principal  part  of  the  income  of 
Fred  Mansur  was  not  derived  from  farming  opera- 
tions, or  from  the  production  of  products  of  the 
soil  and  farming;  that  since  the  7th  day  of  May, 
1942,  the  said  sum  of  $190.00  was  received  by  said 
Fred  Mansur  from  the  loan  proceeds  and  not  from 
farming  operations,  and  the  payment  was  for  ex- 
penses incurred  and  for  legal  services  rendered  for 
said  debtor  corporation. 

IX. 

The  Court  finds  that  the  United  States  of 
America  is  a  secured  creditor  of  Farm  Products 
Co.,  by  virtue  of  a  loan  made  to  debtor  corporation 
through  the  United  States  Department  of  Agricul- 
ture, Farm  Security  Administration  on  May  20, 
1942.  The  Court  further  finds  that  the  payment  of 
said  loan  of  $36,150.00  is  eviden-ced  by  a  promis- 
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sory  note  secured  by  two  chattel  and  crop  mort- 
gages which  cover  all  of  the  property  owned  and 
operated  by  said  debtor  corporation. 

The  Court  finds  that  due  and  proper  notice  of 
the  motion  hereinabove  referred  to,  made  on  be- 
half of  the  secured  creditor,  United  States  of 
America,  was  given  to  and  received  by  the  debtor 
corporation  prior  to  the  hearing  of  said  motion. 

And  From  the  Foregoing  Findings  of  Fact,  the 
Court  Now  Makes  Its  Conclusions  of  Law,  as 
Follows  : 

CONCLUSIONS  OF  LAW 

I. 

The  Court  concludes  that  the  debtor  corporation 
is  not  a  farming  corporation  where  at  least  75  per 
centum  of  the  stock  is  owned  by  actual  farmers,  as 
so  provided  and  defined  by  Section  75S(4)  (a)  of 
the  Bankruptcy  Act,  as  amended. 

IL 

The  Court  concludes  that  the  owner  of  at  least 
a  one-half  interest  in  said  debtor  corporation,  or 
holder  of  75  per  centum  of  the  stock  of  said  [24] 
debtor  corporation,  is  not  a  farmer,  as  defined  by 
Section  75R  of  the  Bankrupt'Cy  Act,  as  amended, 
in  that  he  is  neither  an  individual  who  is  primarily 
bona  fide  personally  engaged  in  producing  products 
of  the  soil  or  the  principal  part  of  whose  income 
is  derived  from  said  farming  activities. 
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III. 

The  Court  concludes  that  by  virtue  of  the  fact 
that  the  owner  of  at  least  one-half  interest  in  said 
corporation,  or  the  holder  of  75  per  centum  of  the 
stock  of  said  debtor  corporation,  is  not  a  farmer 
as  defined  by  Section  75R  of  the  Bankruptcy  Act, 
as  amended,  the  above  entiled  Court  is  without  jur- 
isdiction in  these  proceedings. 

IV. 
The  Court  concludes  that  the  Motion  to  Dismiss 
Proceedings  and  to  Vacate  Stay  of  Proceedings  in 
the  Federal  Court  should  be  granted  and  that  these 
proceedings  should  be  dismissed,  and  that  all  pro- 
-ceedings   pending   in   the   Federal    Court   affecting 
this  debtor  should  be  allowed  to  go  forward  and 
all  stays  of  such  proceedings  should  be  vacated. 
That  judgment  be  entered  accordingly. 
Done  in  Open  Court  this  14th  day  of  October, 
1942. 

C.  P.  VON  HERZEN 

Conciliation  Commissioner  in 
Bankruptcy,  in  and  for  the 
County  of  Los  Angeles. 

[Endorsed]:    Filed  Oct.  24,  1942.  [25] 
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[Title  of  District  Court  and  Cause.] 

ORDER  DISMISSING  PROCEEDINGS  AND 
VACATING  STAY  OP  PROCEEDINGS  IN 
FEDERAL  COURT 

The  above  entitled  cause  came  on  regularly  to 
be  heard  on  the  17th  day  of  September,  1942,  before 
the  Honorable  C.  P.  Von  Herzen,  Conciliation 
Commissioner  in  Bankruptcy,  in  and  for  the 
County  of  Los  Angeles,  at  Room  228  Federal 
Building,  Los  Angeles,  California,  at  which  time 
and  place  was  presented  to  the  court  for  its  hear- 
ing and  determination  a  Motion  to  Dismiss  Pro- 
ceedings and  to  Vacate  Stay  of  Proceedings  in  the 
Federal  Court  by  Secured  Creditor,  United  States 
of  America,  appearing  by  and  through  its  attorney, 
Leo  V.  Silverstein,  L^nited  States  Attorney  for  the 
Southern  District  of  California,  and  James  L. 
Crawford  and  Mildred  L.  Kluckhohn,  Assistant 
United  States  Attorneys.  The  debtor  appeared  by 
its  President,  Fred  Mansur,  personally,  and  through 
its  attorney,  Rupert  B.  Turnbull.  The  motion  of 
the  secured  creditor.  United  States  of  America, 
was  based  upon  all  and  singular  the  papers,  files 
and  records  in  the  above  entitled  proceedings,  upon 
affidavits  and  memorandiun  of  points  and  author- 
ities attached  thereto. 

The  motion  was  argued  by  respective  counsel 
and  submitted  to  the  court  for  its  decision,  and 
the  court  being  fully  advised  and  having  hereto- 
fore made  and  tiled  its  Findings  of  Fact  and  Con- 
clusions of  Law,  [26] 
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Now,  Therefore,  It  Is  Ordered,  Adjudged  and 
Decreed : 

That  the  Motion  to  Dismiss  Proceedings  and  to 
Vacate  Stay  of  Proceedings  in  Federal  Court  by 
Secured  Creditor,  United  States  of  America,  be, 
and  the  same  is,  hereby  granted  and  these  proceed- 
ings be,  and  they  are,  hereby  dismissed. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  stay  of  proceedings  affecting  the  action  now 
pending  before  the  Federal  Court  arising  out  of 
the  pendency  of  this  proceeding  be  and  the  same  is 
hereby  set  aside  and  vacated,  and  any  and  all  of 
such  actions  or  proceedings  heretofore  stayed,  be 
and  the  same  is  hereby  permitted  to  go  forward  to 
final  determination  in  the  said  Federal  Court,  and 
with  enforcement  of  judgments  or  orders  made,  or 
which  may  be  made,  in  any  such  Federal  Court. 

Done  in  Open  Court  this  14th  day  of  October, 
1942. 

C.  P.  VON  HERZEN 

Conciliation  Commissioner  in 
Bankruptcy,  in  and  for  the 
County  of  Los  Angeles. 

[Endorsed] :  Filed  Oct.  24,  1942.  [27] 
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AMENDED  FARM  DEBTOR'S  PETITION  FOR 
REVIEW  OF  THE  ORDER  OF  CONCILIA- 
TION COMMISSIONER  C.  P.  VON  HER- 
ZEN  PURPORTINO  TO  DISMISS  THIS 
PROCEEDING. 

Comes  now  the  Farm  Debtor  herein,  Farm  Prod- 
ucts Co.,  a  corporation,  and  petitions  for  a  reviev/ 
of  the  order  of  C.  P.  Von  Herzen,  Conciliation 
Commissioner  of  this  Court,  for  the  County  of 
Los  Angeles,  which  order  is  dated  on  or  about  Oc- 
tober 14,  1942,  and  was  made  by  the  Honorable  C. 
P.  Von  Herzen  acting  as  Conciliation  Commissioner 
of  this  Couii:  for  the  County  of  Los  Angeles,  and 
which  order  purports  to  dismiss  this  proceeding. 
Said  order  is  in  the  following  words,  figures  and 
form,  to-wit: 

''The  above  entitled  cause  came  on  regu- 
larly to  be  heard  on  the  17th  day  of  September, 
1942,  before  the  Honorable  C.  P.  Von  Herzen, 
Conciliation  Commissioner  in  Bankruptcy,  in 
and  for  the  County  of  Los  Angeles,  at  Room 
228  Federal  Building,  Los  Angeles,  California, 
at  which  time  and  place  was  presented  to  the 
court  for  its  hearing  and  determination  a  Mo- 
tion to  Dismiss  Proceedings  and  to  vacate  Stay 
of  Proceedings  in  the  Federal  Court  by  Secured 
Creditor,  L'nited  States  of  America,  appearing 
by  and  through  [28]  its  attorney,  Leo  V.  Silver- 
stein,  L%ited  States  Attorney  for  the   South- 
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ern  District  of  California,  and  James  L.  Craw- 
ford and  Mildred  L.  Kluckhohn,  Assistant 
United  States  Attorneys.  The  debtor  appeared 
by  its  President  Fred  Mansur,  personally,  and 
through  its  attorney,  Rupert  B.  Turnbull.  The 
motion  of  the  secured  creditor.  United  States 
of  America,  was  based  upon  all  and  singular 
the  papers,  files  and  records  in  the  above  en- 
titled proceedings,  upon  affidavits  and  memo- 
randum of  points  and  authorities  attached 
thereto. 

The  motion  was  argued  by  respective  counsel 
and  submitted  to  the  court  for  its  decison,  and 
the  court  being  fully  advised  and  having  here- 
tofore made  and  filed  its  Findings  of  Fact  and 
Conclusions  of  Law, 

Now,  Therefore,  It  Is  Ordered,  Adjudged 
and  Decreed: 

That  the  Motion  to  Dismiss  Proceedings  and 
to  Vacate  Stay  of  Proceedings  in  Federal  Court 
by  Secured  Creditor,  United  States  of  Amer- 
ica, be  and  the  same  is,  hereby  granted,  and 
'  these  proceedings  be,  and  they  are,  hereby  dis- 
missed. 

It  Is  Further  Ordered,  Adjudged  and  De- 
creed, that  the  stay  of  proceedings  affecting 
the  acton  now  pending  before  the  Federal  Court 
arising  out  of  the  pendency  of  this  proceed- 
ing be  and  the  same  is  hereby  set  aside  and 
vacated,  and  anv  and  all  of  such  actions  or 
proceedings  heretofore  stayed,  be  and  the  same 
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is  hereby  permitted  to  go  forward  to  final  de- 
termination in  tlie  said  Federal  Court,  and 
with  enforcement  of  judgments  or  orders  made, 
or  which  may  be  made,  in  any  such  Federal 
Court. 

Done  in  Open  Court  this  14th  day  of  October, 
1942. 

C.  P.  VON  HERZEN 

Conciliation  Commissioner  in 
Bankruptcy  in  and  for  the 
Count}^  of  Los  Angeles."  [29] 

Your  petitioner  feeling  aggrieved  at  the  order 
dismissing  this  proceeding,  hereby  petitions  for  a 
review  of  said  order  or  orders  so  dismissing,  and 
prays  that  the  same  be  reviewed  by  a  judge  of  this 
court. 

Petitioner  alleges  that  said  orders  complained 
of  are  in  error  in  this,  that  the  farm  debtor  herein 
is  a  farmer  wdthin  the  meaning  of  Section  75  of 
the  National  Bankruptcy  Act,  and  the  dismissal 
of  this  proceeding  on  the  ground  that  the  said 
corporation  does  not  qualify  within  the  meaning 
of  Section  75  of  the  Bankruptcy  Act  is  contrary 
to  fact  and  contrarv  to  law.  That  said  farm  debtor 
was  organized  and  incorporated  at  the  request  of 
the  United  States  Government  to  take  over  and 
operate  lands  of  evacuated  Japanese  Nationals. 
That  the  sole  object  and  purpose  of  the  farm  debt- 
or was  to  farm  lands  previously  farmed  by  said 
Japanese.   That  all  the  stockholders  of  the  Farm 
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Debtor  were  persons  giving  all  their  time  to  such 
business  and  as  such  were  farmers.  That  more  than 
75%  of  the  stock  of  the  debtor,  to-wit,  all  of  the 
same  was  held  and  owned  by  two  persons,  Paul  E. 
Williams  and  Fred  Mansur,  who  devoted  all  of 
their  time  exclusively  to  the  affairs  of  the  farm 
debtor  and  were  farmers. 

That  the  Conciliation  Commissioner  erred  in  dis- 
missing this  proceeding  in  that  the  order  of  the 
said  Commissioner  is  contrary  to  law  and  against 
law. 

Wherefore  your  petitioner  feeling  aggrieved  at 
said  order  of  dismissal,  i)rays  that  the  proper  cer- 
tificate be  made  by  C.  P.  Von  Herzen,  or  by  his 
successor  in  office,  and  that  the  record  in  this  pro- 
ceeding be  transmitted  to  a  Judge  of  the  District 
Court  in  the  manner  provided  by  law.  The  farm 
debtor  hereby  off'ers  to  pay  and  tenders  such  sum  as 
may  be  necessary  to  j^repare  the  recoicl  in  accord- 
ance with  the  procedure  required  by  law,  and  pur- 
suant to  the  rules  and  customs  of  this  court. 

FARM  PRODUCTS   CO., 
a  corporation, 
By    FRED   MANSUR 
President. 
RUPERT  B.  TURNBULL 

Attorney  for  Debtor. 

[Endorsed] :  Filed  Nov.  12,  1942.  [30] 
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In  the  District  Court  of  the  United  States  in  and 
For  the  Southern  District  of  California 

No.  41247-RJ 

In  the  Matter  of 

FARM  PRODUCTS  CO., 
Debtor. 

JUDGMENT  AFFIRMING  ORDER  OF  CON- 
CILIATION COMMISSIONER  DISMISS- 
ING PROCEEDINGS  IN  BANKRUPTCY 
AND  VACATING  STAY  IN  CIVIL  AC- 
TION. 

A  review  of  the  Order  of  the  Conciliation  Com- 
missioner dated  the  14-th  day  of  October,  1942,  Dis- 
missing the  Proceedings  therein,  and  Vacating 
Stay  of  Proceedings  in  the  case  of  United  States 
of  America,  plaintiff  vs.  Farm  Products  Co.,  de- 
fendant. No.  2371-RJ,  Civil,  in  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, having  duly  come  on  for  hearing  before  the 
United  States  Dstrict  Court  for  the  Southern  Dis- 
trict of  California,  the  Honorable  Ralph  E.  Jenney, 
Judge,  presiding:  and  the  matter  having  been  sub- 
mitted upon  briefs  without  oral  argument,  and  the 
Court,  after  due  consideration,  having  on  the  23rd 
day  of  November,  1942,  rendered  its  opinion  that 
the  said  Order  of  the  said  Conciliation  Commis- 
sioner be  in  all  respects  affirmed. 

It  is  Hereby  Ordered,  Adjudged  and  Decreed 
that  the  Order  of  the  Conciliation  Commissioner, 
Honorable  C.  P.  Von  Herzen,  dated  the  14th  day 
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of  October,  1942,  Dismissing  Bankruptcy  Proceed- 
ings therein  and  Vacating  The  Stay  in  the  case  of 
the  United  States  of  America,  jDlaintiff,  vs.  Farm 
Products  Co.,  defendant,  No.  23i7-RJ,  Civil,  now 
pending  in  the  [31]  United  States  Court  for  the 
Southern   Distrust  of  California,  Central   Division 

be 

affirmed  • 

Daiea  inis  Z4tn  day  of  November,  1942. 

RALPH  E.  JENNEY 

United  States  District  Judge. 
Presented  by: 

LEO  V.  SILVERSTEIN, 

United  States  Attorney. 
JAMES  L.  CRAWFORD, 

Asst.  United  States  Attorney. 
WM.  W.  WORTHINGTON, 

Asst.  United  States  Attorney. 
Approved  as  to  form  pursuant  to  Rule  8. 

RUPERT   B.   TURNBULL, 
Attorney  for  Debtor. 

Judgment  entered  Nov.  24,  1942.  Docketed  Nov. 
24,  1942.  C.  O.  Book  12,  Page  598.  Entered  in 
Bankruptcy  Docket  11-24-42.  Edward  L.  Smith, 
Clerk.    By  L.  B.  Figg,  Deputy. 

[Endorsed]:     Filed  Nov.  24,  1942.  [32] 
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NOTICE  OF  APPEAL 

To  the  United  States  of  America  and  to  Leo  V. 
Silverstein,  Esq.,  James  L.  Crawford,  Esq.,  and 
Wm.  W.  Worthington,  Esq.,  its  attorneys: 

You  and  each  of  you  will  please  take  notice  that 
Farm  Products  Co.,  a  corporation,  debtor  in  the 
above  matter,  is  appealing  from  an  order  of  the 
above  entitled  Court  made  and  entered  in  the  min- 
utes of  said  Court  on  the  24th  day  of  November, 
1942,  whereby  the  order  of  the  Conciliation  Com- 
missioner dismissing  the  above  entitled  proceeding 
was  affirmed,  and  from  the  whole  thereof,  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 
December  2,  1942. 

FRED  MANSUR 

Attorney  for  Farm  Products 
Co. 
12-7-42     Mailed  copy  to  Leo  V.  Silverstein,  U.  S. 
Attorney,  T.  H. 

[Endorsed] :  Filed  Dec.  4,  1942.  [33] 
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[Title  of  District  Court  and  Cause.] 

COST  BOND  OX  APPEAL 

National  Automobile  Insurance  Company 
Home  Office — Los  Angeles 

Know  All  Men  by  These  Presents : 

That  we.  Farm  Products  Co.,  as  Principal,  and 
the  National  Automobile  Insurance  Company,  a 
corporation  oro'anized  and  existing  under  the  laws 
of  the  State  of  California  and  authorized  to  trans- 
act a  surety  business  in  the  State  of  California,  as 
Surety,  are  held  and  firmly  bound  imto  the  United 
States  of  America,  in  the  full  and  just  sum  of  Two 
Hundred  and  Fifty  Dollars  ($250.00),  to  be  paid 
to  the  said  United  States  of  America,  its  Attorney, 
executors,  administrators  or  assigns;  to  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and 
severally,  by  these  ]:)resents. 

Sealed  with  our  seals  and  dated  this  3rd  day  of 
December,  in  the  year  of  our  Lord  One  Thousand 
Nine  Hundred  and  Forty-Two. 

Whereas,  on  the  24th  day  of  November,  1942,  a 
Judgment  was  entered  in  the  District  Court  of  the 
United  States,  Southern  District  of  California,  Cen- 
tral Division,  in  the  above  entitled  case  and  as  the 
Farm  Products  Co.,  Debtor,  has  filed  notice  of  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  in  the  State  of  California. 

Now,  Therefore,  the  condition  of  the  above  obli- 
gation is  such  that  if  Farm  Products  Co.,  shall  pros- 
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ecute  its  appeal  to  effect,  and  answer  all  costs  if  the 
appeal  is  dismissed  or  the  judgment  affirmed,  or 
such  costs  as  the  Appellate  Court  may  award  if  the 
judgment  is  modified,  then  the  above  obligation  to 
be  void ;  else  to  remain  in  full  force  and  virtue. 

Acknowledge  before  me  the  day  and  year  first 
above  written. 

[Seal]  FARM  PRODUCTS  CO. 

By   FRED  MANSUR, 
President 

Principal 
NATIONAL  AUTOMOBILE 
INSURANCE  COMPANY 
[Seal]        By :  WILLIAM  E.  FORTNEY 

Attorney-in-Fact 

Examined  and  recommended  for  approval  as  pro- 
vided in  Rule  #13. 

WM.  W.  WORTHINOTON 

This  recognizance  shall  be  deemed  and  construed 
to  contain  the  ^^ consent  and  agreement''  for  sum- 
mary judgment  and  execution  thereon  mentioned 
in  Rule  #13  of  the  District  Court. 

The  Premium  charged  for  this  bond  is  $10.00  per 
annum. 

I  hereby  approve  the  foregoing  bond. 

Dated  the  5th  day  of  Dec,  1942. 

RALPH  E.  JENNEY, 
Judge 


42  Fann  Products  Co.  vs. 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  3rd  day  of  December,  in  the  year  1942,. 
before  me,  Helengene  Dufftn  a  Notary  Public  in 
and  for  said  County  and  State,  personally  appeared 
William  E.  Fortney,  known  to  me  to  be  the  person 
whose  name  is  subscribed  to  the  within  instrument 
as  the  Attornev-in-fact  of  the  National  Automobile 
Insurance  Company,  and  acknowledged  to  me  that 
he  subscribed  the  name  of  the  National  Automobile 
Insurance  Company  thereto  as  principal,  and  his 
own  name  as  Attorney-in-fact. 

[Seal]  HELENGENE  DUFFIN 

Notary  Public  in  and  for  said  County  and  State. 
My  Commission  Expires  Dec.  2nd,  1945. 

[Endorsed] :  Filed  Dec.  5,  1942.  [34] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

Comes  now  Farm  Products  Co.,  a  California  cor- 
poration, debtor  in  the  above-entitled  proceeding 
and  appellant  therein,  and  hereby  submits  a  concise 
statement  of  points  on  which  it  intends  to  rely  on 
the  appeal  of  the  above-entitled  proceedings  as  fol- 
lows: 

1.  That  the  above-entitled  District  Court  erred 
in  affirming  an  order  of  the  Conciliation  Commis- 
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sioner  dismissing  proceedings  in  bankruptcy  and 
vacating  a  stay  order  in  a  civil  action  between  the 
parties  herein. 

2.  The  Conciliation  Commissioner  erred  in  find- 
ing '^that  the  allegations  in  farm  debtor's  petition 
is  not  true  in  that  all  of  the  stockholders  of  the  farm 
products  company  are  persons  whose  entire  time 
is  engaged  and  whose  incomes,  and  each  of  them, 
are  more  than  75  per  centum  from  their  activities 
and  endeavors  in  producing  products  of  the  soil 
and  farming/' 

That  the  Commissioner  erred  in  the  foUow^ing: 
^'The  Court  finds  that  the  primary  and  principal 
occupation  of  Fred  Mansur,  President  of  debtor 
corporation,  and  owner  of  at  least  a  50  per  [35] 
cent  interest  in  said  corporation,  is  not  that  of  a 
farmer.''  Appellant  contends  that  the  record  show^s 
that  the  entire  time  of  Fred  Mansur  was  devoted 
to  the  farming  enterprise,  and  that  his  activities 
w^ere  those  of  a  farmer. 

3.  The  Conciliation  Commissioner  erred  in  vacat- 
ing stay  in  pending  Civil  Action. 

Dated :  December  11,  1942. 

FRED  MANSUR 

Attorney  for  Appellant. 

[Endorsed] :  Filed  Dec.  30,  1942.  [36] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AS  TO  RECORD 

It  is  hereby  stipulated  by  and  bet\Yeen  the  parties 
hereto  through  their  respective  counsel  that  the 
following  hereinafter  enumerated  parts  of  the  rec- 
ord, proceedings  and  evidence  be  included  in  and 
shall  constitute  the  record  on  appeal  herein  pur- 
suant to  Rule  75  (F)  of  the  Rules  of  Civil  Pro- 
cedure for  the  District  Courts  of  the  United  States. 

1.  Petition  of  Debtor. 

2.  Special    Appearance    of    United    States    of 
America. 

3.  Statement    of    Testimony    Before    Commis- 
sioner. 

4.  Findings  of  Fact  and  Conclusions  of  Law. 

5.  Order  Dismissing  Proceedings. 

6.  Petition  for  Review\ 

7.  Commissioner's  Certificate  of  Record  on  Re- 
view. 

7.  Judgment  of  District  Court  Affirming  Order 
of  Conciliation  Commissioner. 

8.  Notice  of  Appeal. 

9.  Copy  of  Bond. 

10.  Statement    of    Points    on    Which    Appellant 
Intends  to  Rely.  [37] 

11.  Designation  of  Contents  of  Record  on  Ap- 
peal. 

12.  This  Stipulation. 

13.  Certificate  of  Clerk  Authenticating  the  Rec- 
ord. 
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Dated:  December  26,  1942. 

LEO  V.  SILVERSTEIN, 

U.  S.  Attorney 
WM.   W.   WORTHINGTON 
Asst.  U.  S.  Attorney 

Attorneys  for  Appellee 
United  States  of  America 
FRED  MANSUR 

Attorney  for  Appellant. 

[Endorsed] :  Filed  Dec.  30, 1942.  [38] 
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CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  38,  inclusive,  contain 
full,  true  and  correct  copies  of:  Petition  of  Farm 
Products  Co.  under  Section  75  of  the  Bankruptcy 
Act;  Certificate  of  Record  on  Review;  Special  Ap- 
pearance; Notice  of  Motion  to  Dismiss  Proceedings 
and  to  Vacate  Stay  of  Proceedings  in  Federal  Court 
by  Secured  Creditor,  United  States  of  America; 
Narrative  Statement  of  Testimony  Before  Concilia- 
tion Commissioner;  Findings  of  Fact  and  Conclu- 
sions of  Law;  Order  Dismissing  Proceedings  and 
Vacating  Stay  of  Proceedings  in  Federal  Court; 
Amended  Farm  Debtor's  Petition  for  Review  of 
The  Order  of  Conciliation  Commissioner  C.  P.  Von 
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Herzen  Purporting  to  Dismiss  This  Proceeding; 
Judgment  Affirming  Order  of  Conciliation  Commis- 
sioner Dismissing  Proceedings  in  Bankruptcy  and 
Vacating  Stay  in  Civil  Action;  Notice  of  Appeal; 
Cost  Bond  on  Appeal ;  Statement  of  Points  on  which 
Appellant  Intends  to  Rely  and  Stipulation  as  to 
Record  which  constitute  the  record  on  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

I  further  certify  that  the  fees  of  the  clerk  for 
comparing,  correcting  and  certifying  the  foregoing 
record  amount  to  $6.95,  which  amount  has  been 
paid  to  me  by  the  Appellant. 

AA^itness  my  hand  and  the  seal  of  the  said  Dis- 
trict Court  this  12  day  of  January,  1943. 

[Seal]  EDMUND  L.  SMITH, 

Clerk 
By   THEODORE  HOCKE, 
Deputy  Clerk. 


[Endorsed] :  No.  10345.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Farm 
Products  Co.,  a  corporation.  Appellant,  vs.  United 
States  of  America,  Appellee.  Transcript  of  Record. 
Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed  Januarv  14,  1943. 

PAUL  P.  O'BRIEN 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit 

No.  10345 

In  the  Matter  of 
FARM  PRODUCTS  CO., 

Debtor. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  AND  DES- 
IGNATION OF  PART  OF  RECORD  SUB- 
MITTED FOR  CONSIDERATION  ON  AP- 
PEAL. 

Farm  Products  Co.,  as  appellant  and  Debtor  in 
the  above-entitled  matter,  hereby  incorporates  by 
reference  herein  its  Statement  of  Points  on  which 
Appellant  Intends  to  Rely,  which  was  filed  in  the 
District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Central  Division,  and  which  is 
part  of  the  record  on  appeal  of  said  trial  court  in 
said  proceeding. 

Further,  said  Farm  Products  Co.  hereby  desig- 
nates the  parts  of  the  record  on  appeal  in  said 
proceeding  which  it  thinks  are  necessary  for  the 
consideration  thereof  as  follows : 

1.  Petition  of  Farm  Debtor. 

2.  Special    Appearance    of    United    States    of 
America. 

3.  Statement    of    Testimony    Before    Commis- 
sioner. 

4.  Findings  of  Fact  and  Conclusions  of  Law. 
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5.  Order  Dismissing  Proceedings. 

6.  Petition  for  Review. 

7.  Commissioner's  Certificate  of  Record  on  Re- 
view. 

8.  Judgment  of  District  Court  Affirming  Order 
of  Conciliation  Commissioner. 

9.  Notice  of  Appeal. 

10.  Statement  of  Points  on  Which  Appellant  In- 
tends to  Rely. 

11.  Designation  of  Contents  of  Record  on  Ap- 
peal. 

12.  This  Statement  of  Points  on  Which  Appel- 
lant Intends  to  Rely  and  Designation  of 
Parts  of  Record  Submitted  for  Considera- 
tion on  Appeal. 

13.  Stipulation  Regarding  Record  on  Appeal. 

14.  Clerk's  Certificate  of  Said  Record. 
Dated :  January  11,  1943. 

FRED  MANSUR 

Attorney  for  Farm  Products 

Co. 

Appellant  and 
Farm  Debtor. 

Rec'd.  copy  of  Statement  of  Points  this  12th  day 
of  January,  1943. 

LEO  V.  SILVERSTEIN 

U.  S.  Attorney 
WM.  W.  WORTHINGTON 
Asst.  U.  S.  Attorney 

[Endorsed] :  Filed  Jan.  14,  1943. 
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No.  10345. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Farm  Products  Co.,  a  corporation, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Statement  of  Pleadings  and  Facts  Disclosing  Basis  of 

Jurisdiction. 

Appellant  filed  its  farm  debtor  petition  under  Section 
75  (a  to  s)  in  bankruptcy  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California. 
Petition  was  filed  August  24,  1942. 

The  United  States  of  America,  a  secured  creditor,  ap- 
peared specially  for  the  sole  purpose  of  moving  to  dismiss 
the  proceedings  and  to  vacate  stay  of  proceedings,  on  the 
ground : 

1.  That  the  farming  corporation  was  not  one  where 
75  per  centum  of  the  stock  is  owned  by  actual  farmers. 
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2.  That  the  ov\ner  of  75  per  centum  of  the  stock  of 
said  corporation  is  not  an  individual  who  is  primarily  bona 
fide  personally  engaged  in  producing  products  of  the  soil, 
or  the  principal  part  of  whose  income  is  derived  from  said 
farming. 

The  said  court  had  jurisdiction  of  said  proceedings  by 
virtue  of  Sections  75R  and  75S  of  the  National  Bank- 
ruptcy Act. 

A  final  order  dismissing  said  proceedings  was  entered 
on  November  24,  1942. 

Notice  of  appeal  was  filed  by  appellant  on  December  4, 
1942. 

Order  extending  time  to  file  appellant's  opening  brief 
was  made  and  filed  on  March  1,  1943. 

Appellant  relies  on  the  provisions  of  subdivisions  (a) 
and  (b)  of  Sections  24  and  25(a),  Bankruptcy  Act,  to 
sustain  the  jurisdiction  of  the  Circuit  Court  of  Appeals. 

The  proceedings  were  completed  pursuant  to  Federal 
Rules  of  Civil  Procedure,  Rule  73  (2),  (b),  (c)  and  (g) 
and  Rule  75. 
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Statement  of  the  Case  and  Question  Involved. 

The  United  States  Government,  through  the  Farm  Se- 
curity Administration,  sought  people  to  take  over  and  farm 
lands  from  which  Japanese  were  being  evacuated.  Fred 
Mansur  agreed  to  farm  certain  of  these  lands  in  Los 
Angeles  County,  on  what  is  commonly  known  as  Domin- 
guez  Hill.  The  Farm  Security  Administration  supplied 
operating  funds,  taking  a  chattel  mortgage  as  security  for 
such  advances. 

A  corporation  formed  for  this  purpose  was  incorporated 
April  21,  1942,  as  Farm  Products  Co.  The  stock  was 
authorized  to  be  issued  to  Fred  Mansur,  who  had  agreed 
to  transfer  one-half  to  one  Paul  Williams,  who  was  the 
equitable  owner  of  one-half  interest  in  the  venture  and 
in  the  stock.  However,  before  actual  issuance  of  the 
stock,  the  Farm  Security  Administration  ordered  any  fur- 
ther steps  by  the  corporation  to  be  stopped. 

The  corporation  secured  leases  on  approximately  460 
acres  of  land. 

The  United  States  of  America  filed  action  2371-RJ  to 
foreclose  the  chattel  mortgage.      [Tr.  p.  4.] 

The  Farm  Products  Co.  then  filed  its  petition  as  a  farm 
debtor  in  action  41247  In  Bankruptcy.      [Tr.  p.  2.] 

The  United  States  of  America  appeared  specially  to 
move  to  dismiss  the  proceedings.      [Tr.  p.  9.] 

Hearing  was  had  before  Commissioner  C.  P.  Von  Her- 
zen  on  September  17,  1942,  and  he  held  that  Fred  Mansur, 
the  owner  of  at  least  a  one-half  interest  in  said  debtor 


corporation,  is  not  a  farmer  as  defined  by  Section  75R 
of  the  Bankruptcy  Act. 

A  review  was  granted  by  the  District  Court,  and  it  sus- 
tained the  order  of  the  Conciliation  Commissioner.  [Tr. 
p.  2,7.] 

Question  Involved. 

Does  a  corporation  whose  only  business  is  farming,  and 
whose  stock  is  owned  50%  by  an  actual  farmer,  and  50% 
by  a  former  attorney,  who  abandoned  his  law  practice  for 
the  duration  of  the  war.  and  enlisted  in  the  army  to  grow 
food,  qualify  as  a  farming  corporation? 

Statement  of   Facts. 

Mr.  Mansur  formed  the  Farm  Products  Co.  and  the 
stock  of  the  company  was  authorized  to  be  issued  to  him; 
he  had  agreed  to  transfer  one-half  of  this  stock  to  Paul 
Williams,  but  before  this  occurred  Farm  Security  Admin- 
istration requested  that  no  further  steps  be  taken  by  the 
corporation.  [Tr.  p.  12.]  Fred  Mansur  was  president 
of  the  Farm  Products  Co.  Paul  Williams  was  admittedly 
a  farmer — no  question  was  raised  on  that  score. 

Fred  Mansur  closed  his  law  offices  and  enlisted  in  the 

ARMY   TO   RAISE   FOOD. 

He  had  previously  resided  in  Los  Angeles  City;  he  and 
his  wife  personally  removed  with  their  household  belong- 
ings to  the  farm  property;  he  changed  his  voting  registra- 
tion to  the  new  precinct.      [Tr.  p.  13.] 

After  application  had  been  filed  for  the  issuance  of  stock 
of  the  corporation,  the  Corporation  Commissioner  notified 
Fred  Mansur  that  Paul  E.  Williams  had  a  previous  crimi- 
nal record  and  could  not  be  an  officer  of  the  company  or 
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have  any  stock  issued  to  him.  Williams  then  said  he  was 
going  to  take  charge  of  the  corporation  regardless  of  the 
Commissioner  and  on  June  11,  1942,  approximately  two 
months  after  the  start  of  the  enterprise,  an  open  break 
took  place  between  Mansur  and  Williams. 

The  Farm  Security  Administration  sided  with  Williams 
and  by  virtue  of  the  provisions  of  their  mortgage  ordered 
Mansur  to  refrain  from  any  further  company  activity,  and 
to  turn  over  all  administration  of  the  farm  to  Williams, 
as  their  representative. 

Mr.  Mansur  did  not  resume  his  law  practice.  He  then 
returned  to  the  legal  office  of  the  company  in  Los  Angeles 
and  continued  to  busy  himself  with  the  affairs  of  the  com- 
pany in  trying  to  bring  about  a  settlement  of  the  diffi- 
culties, but  wnthout  success  and  in  August  Farm  Security 
Administration  brought  suit  to  foreclose  its  mortgage,  as 
previously  stated. 

At  the  time  of  instituting  the  foreclosure  action  the 
farm  was  planted  to  cauliflower,  cabbage,  Kentucky  Won- 
der beans,  lima  beans,  cucumbers,  summer  squash,  and 
other  crops  [Tr.  p.  3],  and  the  33  acres  of  lima  beans 
alone  should  have  produced  over  $40,000,  or  more  than 
the  Government  loan  of  $36,150.      [Tr.  p.  18.] 

Mr.  Mansur  testified  that  his  duties  embraced  the  forma- 
tion of  the  company,  negotiating  leases,  securing  a  loan 
from  the  United  States  Government,  completing  banking 
arrangements,  paying  labor,  buying  materials,  conferences 
with  Government  officials  and  attending  to  whatever  details 
required  attention.      [Tr.  pp.  14  and  15.] 

By  the  Farm  Plan  Mr.  Mansur  was  allowed  $200  per 
month  for  living  expenses  and  $200  per  month  for  operat- 
ing expenses.     [Tr.  p.  18.]     This  was  his  only  income. 


Specifications  of  Errors  Relied  Upon. 

I. 

The  Conciliation  Commissioner  erred  in  making  and 
adopting  finding  of  fact  No.  VI,  as  follows: 

''The  Court  finds  that  the  primary  and  principal 
occupation  of  Fred  Mansur,  President  of  debtor  cor- 
poration, and  owner  of  at  least  a  50  per  cent  interest 
in  said  corjxDration,  is  not  that  of  a  farmer." 

11. 

The  Conciliation  Commissioner  in  finding  of  Fact  No. 
Ill  stated: 

".  .  .  The  Court  further  finds  that  the  allega- 
tion in  farm  debtor's  petition  is  not  true  in  that  all  of 
the  stockholders  of  the  farm  products  company  are 
persons  whose  entire  time  is  engaged  and  whose  in- 
comes, and  each  of  them,  are  more  than  75  per  centum 
from  their  activities  and  endeavors  in  producing 
products  of  the  soil  and  farming." 

Farm  debtor  is  in  full  agreement  with  these  facts  and  con- 
tends that  its  petition  is  therefore  true. 

III. 

The  trial  court  committed  reversible  error  in  sustaining 
the  order  of  the  Conciliation  Commissioner  dismissing  the 
petition  of  farm  debtor  and  denying  said  debtor  the  pro- 
tection of  the  Bankruptcy  Act. 
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ARGUMENT. 


Point  I. 

That  the  trial  court  erred  in  adopting  the  finding  of  the 
Conciliation  Commissioner  as  follows : 

'The  Court  finds  that  the  primary  and  practical 
occupation  of  Fred  Mansur,  President  of  debtor  cor- 
poration, and  owner  of  at  least  a  50  per  cent  interest 
in  said  corporation,  is  not  that  of  a  farmer." 

for  the  reason  that  there  is  no  evidence  to  suppart  said 
finding. 

The  position  of  the  Commissioner  is  reflected  in  one 
sentence  of  his  findings,  which  reads : 

''The  Court  finds  that  during  the  period  in  ques- 
tion that  Fred  Mansur  was  at  no  time  engaged  in 
the  manual  operations  of  actual  farming,  that  is, 
planting,  raising,  caring  for  and  harvesting  farm 
products  on  the  premises  belonging  to  debtor  corpo- 
ration." 

It  is  admitted  that  the  manual  labor  was  performed  by 
Mexican  employees,  over  90  being  employed  at  one  time, 
but  it  is  true  also  that  Farm  Products  Co.  was  so  actually 
engaged  in  such  manual  operations,  regardless  of  whether 
they  were  performed  by  Fred  Mansur  or  Mexican  labor. 


— 8— 

Authorities. 

In  Shyvers  v.  Security-First  Natl.  Bank,  108  Fed.  (2d) 
611,  a  farm  located  in  Santa  Barbara  County,  owned  by  a 
person  living  in  London,  England,  was  operated  by  lease 
tenants.     The  Court  said  (1,  2): 

"We  agree  that  the  words  'boiia  fide  primarily 
personally  engaged'  do  not  mean  without  any  as- 
sistants." 

Jt  is  self-evident  that  in  the  case  at  bar  the  actual  farm 
work  could  not  have  been  carried  on  by  any  one  individ- 
ual. It  is  equally  clear  that  a  project  of  this  size  required 
supervision. 

^  "Whether  a  person  is  a  farmer  debtor  within  the 
meaning  of  this  title  depends  in  each  case  on  its  own 
facts." 

In  re  Chaney,  39  Fed.  Supp.  696. 

In  First  Natl.  Bank  v.  Beach,  301  U.  S.  439,  the  Court 
said: 

"The  critical  fact  is  that  the  debtor  worked  an  acre- 
age large  enough  to  count,  that  he  did  not  work  at 
anything  else,  and  that  he  gave  to  this  work,  whether 
profitable  or  unprofitable  'the  major  portion  of  his 
time.' 

"We  emphasize  the  fact  afresh  that  the  words  of 
the  statute  to  which  meaning  is  to  be  given  are  not 
phrases  of  art  with  a  changeless  connotation.  They 
have  a  color  and  a  content  that  may  vary  with  the 
setting." 

In  the  instant  case  Fred  Mansur  devoted  all  his  business 
ability  to  the  activities  of  Farm  Products  Co.  as  long  as 


he  was  permitted  to  do  so  by  the  Farm  Security  Adminis- 
tration, and  it  seems  rather  unreasonable  for  them  to  put 
an  end  to  such  work  and  then  complain  that  Fred  Mansur 
was  no  longer  farming. 

In  Noble  v.  Hopewell  Natl.  Bank,  37  Am.  Bkry.  Re- 
ports (N.  S.)  626,  the  Court  said. 

^'Assuming,  however,  that  a  farmer  by  straightened 
circumstances  is  forced  to  leave  his  farm  in  order  to 
support  his  family,  we  do  not  think  that  he  is  a 
farmer  any  the  less.     .     .     ." 

Point  II. 

The  Conciliation  Commissioner  in  finding  III,  after 
admitting  the  corporate  entity  of  Farm  Products  Co.  and 
its  farming  operations,  uses  the  rather  inept  language: 

"The  Court  further  finds  that  the  allegation  in 
farm  debtor's  petition  is  not  true  in  that  all  of  the 
stockholders  of  the  farm  products  company  are  per- 
sons whose  entire  time  is  engaged  and  whose  incomes, 
and  each  of  them,  are  more  than  75  per  centum  from 
their  activities  and  endeavors  in  producing  products 
of  the  soil  and  farming." 

If  the  facts  are  as  stated  by  the  Court,  then  it  would 
appear  self-evident  that  the  allegation  in  farm  debtor's 
petition  is  true. 

Point  III. 

The  trial  court  committed  reversible  error  in  denying  to 
farm  debtor  the  rights  and  benefits  of  Section  75  of  the 
Bankruptcy  Act. 

The  trial  court  apparently  adopted  the  view  of  the  Com- 
missioner "that  although  Fred  Mansur  lives  on  the  farm 
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premises,  he  has  at  no  time  taken  any  personal  physical 
part  in  the  production  of  agri-products,  .  .  ."  In 
other  words,  unless  a  man  actually  digs  in  the  soil  he  is 
not  a  farmer. 

The  Commissioner  complained  that  Fred  Mansur  "con- 
tributed neither  funds  nor  farming  equipment".  The 
United  States,  through  the  Farm  Security  Administration, 
was  using  every  effort  to  get  individuals  to  take  over  and 
farm  the  land  evacuated  by  the  Japanese,  and  they  agreed 
to  finance  the  operations,  hence  there  w^as  no  necessity  for 
contributions  by  the  farmers. 

Fred  Mansur  considered  that  he  was  doing  his  part  in 
closing  his  offices  for  the  duration  and  undertaking  to 
carry  on  this  work  of  raising  food  for  the  Army. 

Conclusion. 

It  is  apparent  from  the  facts  disclosed  herein  that  Fred 
Mansur  was  a  farmer,  or  nothing.  He  had  signed  an 
agreement  with  the  United  States  Government  to  farm, 
and  continued  as  long  as  they  permitted  him  to  do  so. 

The  assets  of  the  corporation  were  more  than  sufficient 
to  have  paid  all  loans  in  full,  and  we  submit  that  the  farm 
debtor  was  entitled  to  sufficient  time  to  pay  its  debts — 
which  would  have  been  in  one  year. 

We  respectfully  submit  that  the  trial  court's  order 
should  be  reversed. 

Respectfully  submitted, 

Fred  Mansur, 
Counsel  for  Farm  Debtor. 


■  / 


No.  10345 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Farm  Products  Co.,  a  corporation, 

,  Appellant, 
vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  THE  UNITED  STATES, 


Leo  V.  Silverstein, 
United  States  Attorney; 

Wm.  W.  Worthington, 

Assistant  United  States  Attorney, 
U.  S.  Postoffice  and  Courthouse 
Building,  Los  Angeles. 

Attorneys  /^CT^/P^^teT- Pi 

APR  2  3  1943 

PAUL  H.  OtercitN, 

CL.&.RK 


Parker  &  Baird  Company,  Law  Printers,  Los  Angeles 


TOPICAL  INDEX. 

PAGE 

Statement  of   facts 1 

Questions  involved 3 

Statutes   involved 3 

Argument 4 

I. 

Appeal  presents  question  that  is  moot 4 

II. 

Intent  to  become  farmer  does  not  per  se  create  status  of  actual 
farmer  under  Section  75  of  the  Bankruptcy  Act 5 

III. 

Requirement  of  Bankruptcy  Act  for  75  per  cent  interest  of 
corporate  stock  to  be  held  by  actual  farmer  does  not  appear 
to  have  been  complied  with  by  appellant 6 

IV. 
Finding  of  Referee  confirmed  by  District  Court  if  supported 
by   substantial   evidence   may   not   be   set   aside   by    Circuit 
Court  of  Appeals 7 

Conclusion    8 


TABLE  OF  AUTHORITIES  CITED. 

Cases.  page 

Bee  Dee  Management  Co.  v.  Kenyon,  122  F.  (2d)  299 7 

Boise  City  Irr.  &  Land  Co.  v.  Clark,  131  Fed.  415 4 

Federal  Trade  Com.  v.  Goodyear  Tire  &  Rubber  Co.,  304  U.  S. 

257    4 

Leonard  &  Leonard  v.  Earl,  279  U.  S.  392 4 

McGrain  v.  Daugherty,  273  U.  S.  135 4 

Ohio  Collieries  v.  Stuart,  290  Fed.  1005 4 

Panama  Refining  Co.  v.  Ryan,  293  U.  S.  388 4 

Pollack,  In  re,  46  Fed.  Supp.  358 5 

Shyvers  v.  Security-First  National  Bank,   108  F.   (2d)   611 5 

Williams  v.  Great  Southern  Life  Insurance  Co.,  124  F.  (2d)  38  5 

Statute. 

National  Bankruptcy  Act,  Sec.  75 2,  3,  6 


No.   10345 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Farm  Products  Co.,  a  corporation, 

Appellant, 


United  States  of  America, 


Appellee. 


BRIEF  FOR  THE  UNITED  STATES. 


Statement  of  Facts. 

The  Appellant  is  a  California  corporation  organized  in 
1942.  The  sole  authority  granted  by  the  Corporation 
Commission  of  California  for  the  issuance  of  Appellant's 
stock  provided  that  said  stock  was  to  be  placed  in  escrow. 
This  was  done  because  the  Corporation  Commission  had 
been  advised  that  one  Paul  Williams,  an  ex-convict,  was 
to  have  received  a  50  per  cent  interest  in  the  corporation. 
The  stock  is  now  in  escrow. 

Thereafter  the  Appellee,  through  one  of  its  agencies, 
loaned  to  the  Appellant  monies  to  carry  on  farming  opera- 
tions upon  certain  lands  the  corporation  had  acquired 
under  a  lease  or  leases.  At  such  time  as  the  loan  was 
made  there  were  growing  crops  upon  the  land,  together 
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with  farming  equipment,  livestock  and  buildings.  This 
loan  was  ''supposedly"  secured  by  a  chattel  mortgage 
upon  the  growing  crops,  farming  equipment,  livestock 
and  buildings.  The  Corporation  has  had  no  assets  at 
any  time  except  the  loan.  The  acquisition  by  the  Cor- 
poration of  the  above  leases  was  effected  solely  because 
of  the  fact  that  the  Appellee  was  making  the  above  loan 
to  the  Appellant.  The  Appellant  has  at  no  time  been 
able  to  produce  satisfactory  evidence  that  it  was,  even  as 
a  lessee,  entitled  to  most  of  the  buildings  and  some  of 
the  livestock  supposedly  covered  by  the  mortgage. 

Thereafter,  on  August  17,  1942,  the  Appellee  brought 
an  action  against  Appellant  to  foreclose  the  above  men- 
tioned chattel  mortgage,  and  immediately  thereafter  the 
Appellant  filed  its  petition  under  Section  75  of  the  Bank- 
ruptcy Act,  and  proceedings  were  stayed  in  the  foreclosure 
action  until  the  United  States  District  Court  had  affirmed 
the  ruling  of  the  Conciliation  Commissioner  dismissing 
the  bankruptcy  proceedings  and  vacating  the  stay  in  the 
foreclosure  action.  An  appeal  was  noted  from  this  affirm- 
ance of  the  United  States  District  Court,  but  no  stay 
was  granted  or  supersedeas  bond  filed. 

Judgment  was  then  entered  in  the  foreclosure  proceed- 
ing, and  the  property  described  in  the  mortgage  was  or- 
dered sold  by  the  Receiver  then  in  possession.  This  sale 
took  place,  and  upon  an  order  to  show  cause  why  the 
sale  should  not  be  approved  and  confirmed  the  Appellant 
herein  was  given  due  notice  in  order  that  it  might  appear 
and  object  to  the  approval  and  confirmation  of  such  sale, 
but  Appellant  failed  to  object  and  the  order  was  duly 
made  and  entered,  approving  such  sale  and  discharging 
the  Receiver. 
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Questions  Involved. 

It  is  respectfully  submitted  that  the  issue,  as  framed 
by  the  Appellant  on  page  4  of  its  brief,  assumes  a  fact 
not  in  existence,  namely :  that  50  per  cent  of  the  stock 
is  owned  by  an  actual  farmer  as  this  statement  necessarily 
refers  to  the  said  Paul  Williams  and  cannot  be  true  from 
a  legal  standpoint.  This  because,  as  explained  in  Ap- 
pellant's statement,  the  Corporation  Commission  of  the 
State  of  California  would  not  allow  any  stock  to  be 
issued  to  Paul  Williams,  nor  do  we  think  the  phrase, 
".  .  .  and  enlisted  in  the  Army  to  grow  food,"  a 
proper  one  and  certainly  it  is  not  technically  correct.  It 
is  respectfully  submitted  therefore  that  the  questions 
involved  are: 

1.  Whether   this   appeal   presents   a   moot   question. 

2.  Whether  the  Bankruptcy  Act,  requiring  75  per 
cent  of  a  California  Corporation's  stock  to  be  held  by  an 
actual  farmer,  is  complied  with  where  the  California  Cor- 
poration Commission  has  directed  that  the  stock  of  such 
corporation  be  placed  in  escrow  with  right  of  issuance 
of  only  50  per  cent  thereof  and  that  same  50  per  cent 
to  the  Corporation's  president  who  is  a  lawyer  with  no 
intention  of  being  responsible  for  the  Corporation's  actual 
farming. 

Statutes  Involved. 

National  Bankruptcy  Act,  Section  75. 


ARGUMENT. 

POINT  I. 

This  Appeal  Presents  a  Question  That  Has  Become 

Moot. 

The  Appellant  has  never  had  any  assets,  nor,  if  the 
judgment  of  the  District  Court  should  be  reversed  upon 
this  appeal,  would  the  Appellant  be  able  to  set  aside  the 
sale  under  the  foreclosure  proceedings  of  the  chattel  mort- 
gage. There  would  be  no  assets  for  the  Bankruptcy 
Court  to  exercise  jurisdiction  over.  It  is  readily  per- 
ceived from  an  examination  of  the  authorities  passing 
upon  the  question  whether  one  is  an  actual  farmer  or  not, 
that  each  and  every  of  such  decisions  stands  upon  its 
own  peculiar  facts  and  that  a  decision  of  the  Appellate 
Court  in  the  instant  case  would  not  even  have  the  attribute 
of  a  precedent  because  of  such  fact.  A  decision  would 
have  no  practical  value  and  we  do  not  believe  that  Appel- 
lant will  contend  otherwise.  Certainly  this  case  does  not 
come  within  the  exceptions  delineated  by  such  cases  as: 
Federal  Trade  Commission  v.  Goodyear  Tire  &  Rubber 
Co.,  304  U.  S.  257;  Panama  Refining  Co.  v.  Ryan,  293 
U.  S.  388;  Leonard  and  Leonard  v.  Earl,  279  U.  S.  392; 
McGrain  v.  Daiigherty,  27 Z  U.  S.  135;  Ohio  Collieries 
Co.  V.  Stuart,  290  Fed.  1005;  Boise  City  Irr.  &  Land 
Co.  V.  Clark,  131  Fed.  415  (CCA  9th  Cir.) 
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POINT  II. 

Intent  to  Become  a  Farmer  Does  Not  Per  Se  Create 
a  Status  of  Actual  Farmer  as  the  Term  "Actual 
Farmer"  Is  Used  in  the  Bankruptcy  Act. 

It  is  respectfully  submitted  that  an  attorney,  reading 
the  record  in  this  case,  is  left  with  the  inescapable  impres- 
sion that  the  activity  and  connection  of  Fred  Mansur 
with  the  Farm  Products  Company  were  for  the  m.ain  pur- 
pose of  increasing  his  income  as  an  Attorney  at  Law  by 
the  organization  of  this  corporation  which  would  be,  he 
hoped,  a  remunerative  client.  The  testimony  of  Fred 
Mansur  shows  that  he  had  nothing  to  do  with  the  plant- 
ing of  crops  or  actual  farm  work  [Tr.  pp.  15,  161.  Mr. 
Mansur  is  a  well-known  attorney  in  Los  Angeles  and  has 
been  practicing  law  in  this  community  for  a  great  num- 
ber of  years.  He  never  pretended  to  do  any  farming  in 
the  State  of  California,  at  least  until  May  6th  or  7th, 
1942.  It  is  respectfully  submitted  it  was  not  the  intent 
of  Congress  that  a  doctor,  lawyer  or  bootmaker,  who  over- 
night might  decide  to  organize  a  corporation  to  operate 
farm  lands  and  become  an  officer  thereof,  should  be  with- 
in the  definition  of  "actual  farmer",  or  that  one  in  such 
class  will  ipso  factor  become  such  actual  farmer  by  mov- 
ing upon  the  farm  lands  actually  worked  by  others,  not 
himself,  and  under  the  direction  and  immediate  super- 
vision of  others.  Shyvers  v.  Security-First  Natl.  Bank, 
108  Fed.  (2d)  611;  In  re  Pollack,  46  Fed.  Sup.  358; 
Williams  v.  Great  Southern  Life  Insurance  Company,  124 
Fed.   (2d)  38  (5th  Cir.) 


POINT  III. 

The  Requirement  of  the  Bankruptcy  Act  for  75  Per 
Cent  Interest  of  Stock  Being  Held  by  an  Actual 
Farmer  Does  Not  Appear  to  Have  Been  Com- 
plied With  by  the  Farm  Products  Co. 

The  record  discloses  that  Fred  Mansur  concedes  that 
one  Paul  Williams  may  perhaps  be  entitled  to  fifty  per 
cent  of  the  stock.  Whether  or  not  Paul  Williams  is 
entitled  to  the  stock  is,  for  the  purpose  of  this  proceed- 
ing, immaterial  as  he  never  had  it.  The  sole  basis  of 
the  proceedings  here  must  be  that  Fred  Mansur  is  an 
actual  farmer  having  75  per  cent  of  the  Appellant's  stock 
or  that  stockholders  of  the  Farm  Products  holding  75 
per  cent  of  its  stock  are  actual  farmers.  No  other  stock- 
holder, as  appears  from  the  records  of  the  corporation, 
had  any  farming  experience.  This  being  the  case  it  is 
immaterial  whether  or  not  Fred  Mansur  is  an  actual 
farmer  within  the  meaning  of  the  Bankruptcy  Act,  as 
by  his  own  admission  he  is  not  entitled  to  and  does 
not  have  the  required  75  per  cent  of  the  corporation's 
stock  nor,  as  a  matter  of  fact,  has  75  per  cent  of  such 
stock  ever  been  issued  to  him  nor  has  he  purchased  same 
or  any  part  thereof  from  any  one  else. 
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POINT  IV. 

A  Finding  of  a  Referee  in  Bankruptcy  Confirmed  by 
the  District  Court  if  Supported  by  Substantial 
Evidence  May  Not  Be  Set  Aside  by  the  Circuit 
Court  of  Appeals. 

That  the  ConciHation  Commissioner  had  substantial  evi- 
dence upon  which  to  base  the  finding  of  fact  that  Fred 
Mansur  was  not  a  farmer  is  shown  by  the  admission  of 
Mr.  Fred  Mansur  [Tr.  p.  IS]  as  follows: 

''The  Commissioner  asked  Fred  Mansur  how  much 
of  his  time  was  spent  in  the  Company's  office  be- 
tween May  7th  and  August  17th.  The  answer  was 
four  or  five  days  a  week.''  (The  office  referred  to 
was  the  low  office  of  Mr.  Mansur.) 

It  is  respectfully  submitted  that  the  Commissioner  could 
not  have  had  more  substantial  evidence  before  him  than 
the  admission  of  Mansur  as  above  quoted.  When  this 
admission  is  read  in  connection  with  the  statements  that 
appear  on  page  14  of  the  transcript  of  record  it  is  very 
obvious  that  Mr.  Mansur  was  not  and  is  not  a  farmer 
and  had  no  intention  of  learning  anything  about  actual 
farming  in  so  far  as  that  pertained  to  the  planting,  grow- 
ing and  harvesting  of  crops.  The  only  facts  in  the  record 
showing  that  Mr.  Mansur  knows  anything  about  a  farm 
is  that  he  lived  on  a  farm  in  New  Hampshire  up  to  the 
age  of  twenty  years,  which  period  most  of  his  time  must 
have  been  spent  at  school  though  this  latter  fact  does 
not  appear  in  the  record.  Bcc  Dee  Management  Co.  v. 
Kenyon,   122  Fed.   (2d)   299   (10  Cir.) 


The  most  that  can  be  said  on  behalf  of  Appellant  was 
that  the  record  that  was  before  the  court  shows  that  a 
disputed  question  of  fact  has  been  raised  as  to  whether 
Mansur  was  an  actual  farmer,  and  it  is  respectfully 
submitted  that  this  court  should  affirm  the  findings  of 
fact  made  by  the  Conciliation  Commissioner  where  there 
is  testimony  or  evidence  upon  which  said  findings  could 
be  based,  more  especially  so  where,  as  in  this  case,  there 
is  a  conflict  of  testimony. 

Conclusion. 

Wherefore  it  is  respectfully  submitted  that  this  appeal 
be  dismissed  or  that  judgment  of  the  U.  S.  District  Court 
herein  affirming  the  order  of  the  Conciliation  Commis- 
sioner dismissing  the  proceedings  in  Bankruptcy  and 
vacating  the  stay  of  the  case  of  the  United  States  of 
America,  Plaintiff,  v.  Farm  Products  Co.,  a  corporation, 
Defendant,  be  in  all  respects  affirmed. 

Leo    V.    SiLVERSTEIN, 

United  States  Attorney; 

Wm.  W.  Worthington, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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IN  THE 
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Appellant, 
vs. 

United  States  of  America, 

Appellee. 


PETITION  FOR  REHEARING. 


To  the  Honorable   United  States  Circuit  Court  and  the 
Judges  Thereof: 

Comes  now  the  United  States  of  America,  appellee  in  the 
above-entitled  cause,  and  presents  this  its  petition  for  a  re- 
hearing of  the  above-entitled  cause,  and  presents  this  its 
petition  for  a  rehearing  of  the  above-entitled  cause,  and  in 
support  thereof  most  respectfully  shows : 

I. 

That  the  omission  of  the  contract  between  the  Farm 
Securities  Administration  and  the  Farm  Products  Co.  from 
the  record  on  appeal  herein  was  not  an  inadvertence.  This 
because  this  case  does  not  involve  any  rights  or  obligations 
of  the  United  States,  nor  could  any  contract  made  by  the 
United  States  with  the  Farm  Products  Co.  be  an  essential 
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part  of  the  record  on  appeal  as  it  could  not  be  determinative 
nor  throw  any  light  upon  whether  the  Farm  Products  Co. 
came  within  Section  75  of  the  Bankruptcy  Act. 

11. 

This  appeal  involves  the  sole  question  of  whether  the 
appellant,  Farm  Products  Co.,  can  avail  itself  of  the  pro- 
visions of  Section  75  of  the  Bankruptcy  Act. 

III. 

The  admissions  of  the  appellant,  Farm  Products  Co., 
through  its  president,  Fred  Mansur,  as  contained  in  the 
record  before  this  court,  sets  forth  the  entire  facts  upon 
which  appellant  and  appellee  have  conceded  are  determina- 
tive of  the  question  here  involved. 

IV. 

The  statement  in  the  opinion  of  the  Circuit  Court,  'Tn 
the  Narrative  Statement  of  Testimony  Before  Conciliation 
Commissioner,  which  is  a  part  of  the  record  before  the 
District  Court  upon  review,"  is  not  correct,  as  the  District 
Court  had  before  it  not  the  narrative  statement  but  the  re- 
porter's transcript  of  the  hearing.  The  narrative  statement 
was  not  prepared  until  after  the  judgment  of  the  District 
Court  affirming  the  Commissioner's  Order. 

V. 

The  opinion  of  the  Circuit  Court  in  stating  that  no  affi- 
davits were  certified  to  the  District  Court  assumes  a  nega- 
tive fact  which  can  only  be  based  upon  the  fact  that  the 
record  before  the  Circuit  Court  did  not  affirmatively  show 
that  such  affidavits  were  before  the  District  Court,  zvhereas 
in  fact  the  affidavits  were  certified  to  the  District  Court 
prior  to  its  decision  affirming  the  Commissioner  s  Order 
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and  were  before  it  at  the  time  of  such  affirmance.  The 
record  fails  to  disclose  the  certification  of  such  affidavits 
because  appellee  and  appellant  have,  at  all  times  since  the 
giving  of  oral  testimony  before  the  Commissioner  by 
Mansur,  considered  said  affidavits  as  being  nothing  more 
than  opinion  evidence,  and  therefore,  irrelevant,  or  at  the 
most,  cumulative. 

Wherefore,  upon  the  foregoing  grounds,  it  is  respectfully 
urged  that  this  petition  for  a  rehearing  be  granted,  and  that 
the  Order  of  this  court  in  the  above-entitled  matter  dated 
the  2d  of  June,  1943,  be,  upon  further  consideration,  re- 
versed, or  that  the  appeal  herein  be  dismissed. 

Respectfully  submitted, 

Charles  H.  Carr, 

United  States  Attorney, 

Wm.  H.  Worthington, 
Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 


Certificate  of  Counsel. 

I,  Wm.  W.  Worthington,  Assistant  United  States  Attor- 
ney, do  hereby  certify  that  the  foregoing  petition  for  re- 
hearing of  this  cause  is  presented  in  good  faith,  and  not  for 
delay. 

Wm.  W.  Worthington. 


